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«  CASES  IN  CHANCERY. 

1813.  of  the  Act  of  Parliament  for  Tithes  in  London  (a);  by 

.p.    ^ry^  which  it  was  directed,  that  the  Inhabitants  of  London 

and  MiiroR     should  pay  Tithes  at  the  Rate  of  2s,  Qd.  in  the  Pound. 

Canons  of  St. 

Paul's  The  Bill  also  stated  the  Act  of  Parliament  (b)   for 

V'  rebuilding  the  City  of  London,  uniting  the  Parishes  of  St. 

Kettle.  j^^^^  Magdalen,  Old  Fish  Street,  and  St.  Gregory,  and 
the  Act  (c),  fixing  among  others  the  Tithes  of  those  Two 
Parishes  at  <£l^0;  both  those  Acts  saving  expressly  the 
Right  of  the  Plaintiffs,  Parson  and  Proprietors  of  the 
Church  of  St.  Gregory,  to  receive  all  Tithes,  &c.  within 
that  Parish,  jis  before  ^  and  the  Bill  prayed  an  Account  of 
Tithes  due  from  the  Defendants,  Occupiers  of  Houses 
within  the  Parish. 

The  Defendants  by  their  Answer,  stating  their  Belief, 
that  at  the  Time  of  the  Decree  of  1545  less  Sums  than 
^.  9^*  in  the  Pound  had  been  accustomed  to  be  paid  for 
Tithes  ill  respect  of  the  Houses,  occupied  by  the  Defend- 
ants, or  the  Scites  thereof,  insisted,  that  they  ought  to  pay 
only  such  Sums  as  had  been  so  accustomed  to  be  paid  at 
the  Time  of  the  Decree ;  and  '*  as  Evidence  of  such 
•'  accustomed  Payments,"  they  aliedged,  that  no  Tithes  or 
yearly  Payments  in  the  Nature  of  Tithes  have  ever  since 
the  said  Decree  been  paid  at  or  after  the  Bate  of  2^.  9^.  ia 
the  Pound  Rent;  and,  as  farther  Evidence,  that  it  does 
appear  from  Documents  in  the  Possession  of  the  PlaintifTs, 
that  from  the  Year  J  595  to  the  Year  1763  (with  such  In- 
terruption  only  in  1 66 1  as  after  mentioned,)  Leases  of  tiie 

faj  Stat.  37  Hen*  8.  c.  tends  both  to  lay  Impropria- 

12.  tors   and    spiritual    Persons, 

C^J  Stat.  22  Ch.  2.  c.  1 1.  while  the  Stat,  of  Charles  ap- 

CcJ  22  and  23  Ch,  2.  c  15.  plies  to  preaching  Ministers 

This  Statute  is  more  confined  only.    JFard  ▼•  liilder,  Gwill. 


than  the  S7  Jhn.  8.  c.  12.      5'oS, 
The   Suiulc   of    Henry  ex- 


Tithet 
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Tithes  of  the*said  Pjirish  weri5  from  time  to  time  let  to  1813. 

certaiti  Tnhabitdtits  in  Trust  for  the  Parish  at  large,  at  ^,    ^^ 
annual  Rents;  whibh  varied  but  little  before  1630;  and     and  Minor 
have  since  that  Period  been  invariable;  and  upon  Fines^  Canons  of  St. 
calculated,  except  iri  three  Instances,  after  the  ftate  of  jf 50        Paul's 
upon  every  Renewal,  where  fourteen  Years  of  the  former  v. 

Lease  were  unexpired;  whereas,  if  the  said  Tithes  had       K*ttli. 
been  payable  at  the  Rate  of  £5.  9d.  in  the  Pound,  the  Fines 
and  ttents  upon  such   Renewals  would  continually  have 
increased;  and  would  even  in   lf)6l   have  amounted    to 
nearly  ten  Times  th^  Value  so  paid  by  the  Parish  to  the 
Warden  and  Minor  Canons  as  Fine  and  Rent;  and,  as 
farther  Evidence,  that  it  did  appear  from  the  Records  of 
the  Court  of  Exchequer,  that  in  I66I   the  Warden  and 
Miitor  Canoris  grafted  a  Lease  of  the  Tithes  of  the  said 
Parish  to  Thofnas  Morris  and  Jnn  his  Wife  for  twenty- 
one  Years;  that  Morris  and  his  Wife  in  I66I  filed  their 
Bill  m  the  Court  of  Exchequer  against  Turner  and  other 
Inhabitants  of  St.  Gregory,  clainiiing  Payment  of  Tithes 
after  the  R^t^  of  2s.  9d.  in  the  Pound,  or  according  tp  the 
ancient  accustotti'ed  Payments,  if  si!kch  there  were ;  and  that 
t^e  Defendants  iti  that  Suit  by  their  Answers  insisted,  as 
these  Defendants  now  insist,  that  there  exsisted  at  the  Time 
of  the  Decree  in  Hen.  8,  a  certain  accustomed  Payment 
for  (he  Premises  respectively  occupied  by  them  less  than 
<Aer  the  RAe  of  2s.  9d.  in  the  Pound. 

Tlic  Answer  farther  stated,  that  upon  the  Hearing  of 

tbl  Catise  IsSU)es  ^ere  directed,  to  try  the  Fact  of  such 

accustom^  Payments;  upon  theTrnal  tf  which  Issues  it 

Was  ordered*;  with  Consent,  that  a  Juror  should  be  with- 

draim  aiid  the  Difference  referred  to  the  then  Attomei^ 

Gineral;  that  rtb  Traces  are  to  be  found  of  the  Award, 

made  by  Hhk  Attorney-General:  but  it  does  appear  by 

Dbeuihi^nts  in  the  Possession  of  the  Plaintiffs,  that  the 

Claim  to  TitBw  after  the  Rate  of  2s,  9d.  in  the  Pound  was 

B  2>  abandoned  • 
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1813.  abandoned;  that  the  Lease,  granted  to  Morris  and  Wife, 

^T"*^  was  surrendered;  and  in  the  Year  1666  a  Lease  for  eigh- 

nd  Mts'oR      ^^"  Years  was  granted  by  the  Warden  and  Minor  Canons 

.NONS  of  St.  *^  certain  Inhabitants  in  Trust  for  the  Parish  at  the  same 

Paul  s  Rent,  which  had  been  before,  and  ever  after  continued  to 

V*  be,  the  Kent  paid  by  the  Parish  for  the  Tithes. 

Kettle. 

As  farther  Evidence  of  the  said  accustomed  Payments 
the  Defendants  alledgtd,  that  during  the  Usurpation  of 
Cromwell  no  Tithes  were  paid  in  J^ondon ;  and  it  does 
appear  from  an  Entry  in  an  ancient  Book  belonging  to  tlie 
said  Pari2»h  of  St.  Gregory  that  at  a  Vestry,  held  for 
such  Parish  in  l66l  for  the  Purpose  of  renewing  the  Col- 
lection of  Tithes,  certain  Persons  were  appointed  by  the 
said  Parish  to  examine  the  new  Tithe  Book  with  the 
old  Book;  thereby  demonstrating,  that  the  said  Tithes 
were  then  paid,  not  after  any  equal  Rate  of  Payment, 
according  to  the  Rent,  but  after  some  ancient  Book  or 
Roll ;  and,  as  farther  Evidence,  that  the  last  of  the  Leases, 
usually  executed  by  the  Warden  and  Minor  Canons,  wa 
suffered  by  the  Parishioners  to  expire  hi  I76O;  refusing  t 
renew ;  considering  it  disadvantageous  to  them  by  reasc 
of  the  Jjosscs  sustained  in  collecting. 

The  Answer  then  insisted,  that  the  Intent  of  the  Ac^ 
the  C2d  and  C3d  Chas.  2.  was  to  substitute  in  the  Paris 
•   which  had  suffered  by  the  Fire,  certain  annual  Sum 
the  Maintenance  of  -the  Ministers  in  lieu  of  Tithes, 
able  under  the  Decree  of  1545,  by  reason  that  the 
Tithes  had  become  uncertain  in  Collection  from  thr 
having  taken  away  many  Houses,  and  altered  the  F 
lions  of  others;    that  an  annual   Payment  oi  £\ 
tlicreby  directed  to  be   made   in  lieu  of  Tithes 
Minister  of   the   Parish  of  St.  Gre<roru  and  67 
Mugdalcii,  \\  Inch  were  united  by  the  said  Act,  a 
paid  proportionably  by  the  said  united  Parishes ; 
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the  last  Clause  in  the  said  Act,  providing,  that  the  Warden'  1813. 

and  Minor  Canons  notwithstanding  that  Act  should  con-    _,    ^'^ 

II  rw^.  .  1       ^  111        1      i.  11      Thft  Waudew 

tinue  to  enjoy  all  Tithes,  as  they  formerly  had  or  lawfully  ,  ^j 

might  have  done,  was  totally  inconsistent  with  the  general  (^^jj^j^.^  of  St. 
Spirit  and  Intent  of  that  Act;  subjecting  the   Parish  of         Paul's 
St.  Gregori/  to  an  unequal  and  double  Payment  by  charg-  v. 

ing  upon  the  said  Parish   in  common  with  the  otlers.        Kettle. 
mentioned  in  the  Act,  a  new  and  certain  annual  Mainte- 
nance to  the  Minister  in  lieu  of  Tithes^  continuing  in  that 
l^articular  Parish  the  Tithes  also. 

The  Answer  farther  stated,  that  from  Transcripts  in  the 
Begistry  of  the  Diocese  of  London  the  first  Assessment  un- 
der the  Act  of  22d  and  23d  Chas.  2.  was  made  in  l67^  and 
the  second  in  1681;  which  second  Assessment  hud  ever 
since  continued  the  Assessment,  by  which  the  Minister's 
Maintenance  is  apportioned  and  collected  in  the  said  united 
Parishes.     The  Amount,   charged  upon  St,  Gregory  by 
the  Assessments  for  its  Proportion  of  the  Minister's  Main- 
tenance, was  of90 :  Kis:  Sd.  which  Sum  was  by  UieAssess- 
Bcnts  divided  among  the  then  Occupiers  in  the  Nature  of 
w  equil  Pound  Rate  upon  the  Rent  or  Value  of  the  Pro- 
perty respectively  occupied    by  them ;    and   the  Sums, 
assessed  in  respect  of  different  Property  in  the  Assessment 
of  1681,  have  with  very  few  Exceptions  ever  since  been 
continued  thereon.     The  accustomed  P.'iyments  (if  any) 
^ue  to  the  Warden  and  Minor  Canons  in  the  Nature  of 
^ilhcs,  amounted  to  something  about  the  same  Sum  as  the 
Proportion  of  tlie  Minister's  Maintenance;  and  the  Ne- 
cessity of  making  an  equal  Pound  liate  for  the  Minister's 
Mamtenaiice  introduced  into  the  Parish  the  Notion  of  an 
^ual  Pound  Rate  for  the  Minor  Canons' Tithes :  each 
IHfeadant  alledging,  that  up  to  1 79^  (from  w  hich  Period 
Ae  Bill  claimed  the  Tithes)  he  paid  ''  in  respect  of  the 
**  Premises  occupied  by  him  in  the  said  Parish  the  annual 
^Sum  of/'  &c.  "  for  the  Minister's  Maintenance^  and  also 
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1^813.  u  the  like  annual  Sum  of"  8cc.  ''  for  the  Miuor  Canon*' 

The  Warden    "  Tithes." 

Canoks  of  St        "^^  Answer  farther  alledged,  that  the  Plaintiffs  were 
Paul's         posst^ed  of  a  certain  Book,  entitled  "  a  Register  of  the 
t>.  "  Lands  and  Tenements  belonging  to  the  Minor  Canons :" 

Kettle.  in  which  is  the  following  Entry — *'  ^fhe  annual  Rale  or 
**■  Sum  of  Money  yearly  ^120  in  lieu  of  Tithes  for  the 
**  Incunibent  of  the  united  Parishes  of  S/.  Mary  Magda- 
"  leu  J  Old  Fish  street  and  St.  Gregory  y  assessed  by  us, 
"  whose  Names  are  subscribed,  by  virtue  of  a  Decree  of 
**  l,bc  Lord  Chancellor,  bearing  Date  the  25  ih  Day  of 
"  February,  1672;  which  said  Rate  is  levied  upon  the 
'*  Parish  of  St.  Gregory  by  an  equal  and  proportionable 
**  Rate  widi  the  aforesaid  Parish,  over  and  above  the  full 
**  Tithes  due  and  payable  to  the  Warden  and  Miuor  Canons 
'*  of  St>  Paurs/ according  to  the  said  Decree." 


This  Entry  is  followed  by  the  Names  of  Persons,  wha 
appear  to  have  been  the  Inhabitants  of  the  said  Parish  of 
iS^  Gregory  about  the  Year  1762;  and  opposite  to  each. 
Name  are  set  two  Columns  of  Sums :  the  first  Columa 
being  sometimes  entitled  ^*  last  Rate,"  and  sometimes 
*^  new  Rate;*'  und  the  other  Column  being  sometimes 
entitled  **  first  Rate"  and  sometimes  '^  ancient  Rate;"  and. 
at  ihe  Foot,  and  within  the  Lines,  which  fonn  the  first  Co- 
lumn, is  the  following  Memorandum :   '^  Note,  tbat  all 
**  within  this  Apartment  is  as  it  was  last  rated  for  the  Petty 
"  Canons*  Tithes,  from  March  the  25tli,  1676,  to  March, 
"  1677."    The  '•  first  Rale"  is  a  Copy  of  the  Assessment 
of  1672,  but  the  "  last  Rate"  is  not  a  Copy  of  the  Assess- 
ment of  1681. 

The  Answer  farther  alledged^  tliat  upon  a  Comparison 
of  the  Transcript  Roll  of  1672  with  the  Transcript  Roll 
of  the  Rate  of  1681,  it  would  appear,  that  a  very  great 
Proportion  of  the  Sums  is  precisely  the  same  in  botli  Rates ; 

and 
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■nd  tliey  differ  only  in  such  Manner  as  might  be  expected         1813. 
from  the  Change  of  Condition  and  Improvement,  which  in   — .    ^T^*' 
nine  Years  would  happen  in  the  Property  assessed:  but,     ^^^  Minor 
upon  comparing  the  Columns  or  Names  in  the  said  Regis-  Canons  of  St. 
ler  Book,  entitled  "  last  and  new  Rate,"  with  the  Assess-        Paul's 
mciits  of  1672  and  I68I,  it  will  appear,  not  only  that  the  v. 

Sums  therein  are  not  the  same  as  those  in  either  of  the  said       Kettle. 
two  Assessments,  but  that  they  bear  no  Relation  or  Pro- 
portion thereto ;  being  sometimes  treble,  sometimes  double, 
wd  sometimes  less  than,  the  Sums  in  the  Rates  of  1672 
and  168 1 ;  from  whence  it  appears,  that  the  ^'  last  and  new 
**  Rate"  was  not  one  of  the  Rates  made  for  the  Minister's 
Assessment,  as  supposed  by  the  Writer  of  it ;  and  that  it 
w  not  an  equal  Pound  Rate ;  by  reason  that  it  bears  no 
Relation  or  Proportion  to  the  two  other  Rates,  which  were 
dearly  Pound  Rates ;  but  that,  from  the  Memorandum  i|t 
the  Foot,  it  manifestly  was  the  Rate,  by  which  the  Mi^ 
Canons'  Tithes  were  last  collected,  from  March,  I676,  to 
March^  1677 ;  and  that,  not  being  a  Pound  Rate  propor- 
tioaed  to  the  then  Value  of  the  Premises  occupied,  it  must 
ki?e  been  an  ''  ancient  Rate." 

The  Answer  then  insbting,  that  such  Rate  does  contain 
Ae  ancient  accustomed  Payment  within  the  Parish  for  or 
ID  the  Nature  of  Tithes,  and  that  the  Defendants  ought  to 
PJ  for  Tithes  (if  any  Thing)  only  such  ancient  Sums  as  in 
^laid  Rate  are  charged  upon  the  Premises  now  respec- 
tively occupied  by  them,  or  upon  Che  Scites  thereof,  or  the 
Buildings  tlien  thereon  erected  and  built,  concluded  by 
Matiog,  that  the  Defendants  have  no  Means  of  ascertaining, 
what  particular  Sums  are  charged  in  the  said  Rate  on  the. 
Premises  now  occupied  by  the  Defendants ;  but  the  Plain- 
tifi,  in  an  Answer  to  a  cross  Bill,  filed  against  tliem  by  Ro^ 
bert  Morris  fa),  did  state,  that  they  had  used  great  Dili- 
gence in  tracing  out,  and  had  thereby  learnt  and  could' dis- 

(a)  9  Ves.  155—316. 

B4  tinguiiibi 
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]813.  tinguisby  except  in  a  very  few  Instances,  as  they  believed^ 

-_    ^tr^^  ^®  particular  Premises,  mentioned  or  referred  to  in  tbe  said 

1  J,.  two  Assessments  in  the  said  Register  Book,  which  were 

Canons  of  St.  ^^^^  occupied  by  Morris  and  others,  Plaintiffs  in  such  cross 

Paxil's  Suit,  as  well  as  by  the  other  Inhabitants  of  the  Parish  re- 

V.  spectively. 


Kettle. 


The  Defendants,  by  their  cross  Bill^  stating  the  several 
Matters  alledged  in  their  Answer  to  the  original  Cause, 
prayed  a  Discovery. 

The  Warden  and  Minor  Canons  in  their  Answer  to  the 
cross   Bill  stated,  that  in  the  4th  and  5th  of  Philip  and 
Man/y  a  Lease  of  the  Tillies,  or   Payments  in   lieu  of 
Tithes  of  St.  Gregory,  was  granted  to  William  Beswicke 
for  21  Years,  at  the  yearly  Rent  of  ,£25  :  that  in  December^ 
1505,  a  Lease  was  granted  in  consideration  of  some  Fhie, 
(fhe  Amount  of  which  is  not  stated  in  the  Lease),  in  Trust 
tor  the  Parishioners,  for  21  Years,  at  the  annual  Rent  of 
£S1  for  tlie  first  three  Years,  and  «£* 38  :  85.  for  the  Re- 
mainder of  the  Tertti ;   which  Lease  was  renewed,  and 
Leases  of  the  Tithes  from  Time  to  Time,  except  during 
the  Rebellion,  until  the  Lease,  which  expired  in  1763,  as 
after  stated,  were  granted,  and  renewed  by  the  Minor  Ca- 
nons for  the  Time  being,  to  certain  of  the  Inhabitants  of 
the  said  Parish,  in  Trust  for  the  others,  on  Payment  of 
Fine^ ;  but  which  Leases  were  not  granted  at  invariable 
yearly  Rents ;  and  the  Fines,  paid  on  the  Renewal  of  such 
Leases,  varied  only  in  Proportion  as  more  or  less  of  the 
said  Terms  of  2 1  Y^ears  happened  to  be  expired ;  stating, 
as  Instances,  a  Fine  of  ^200  paid  on  a  Lease  in  1630,  for 
21  Years,  on  Surrender  of  a  former  Lease,  of  which  eleven 
Years  were  unexpired ;  on  another  Lease,  granted  in  17CX) 
for  the  like  Term  on  tlie  Surrender  of  a  former  Lease    of 
which  1 6  Years  were  unexpired,  a  Fine  of  «flOO;  and  on 
a  Lease  granted  in  1707,  of  which  seven  Y^'ears  were  unex- 
pired. 


The  Warded 
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pired,  a  Fine  of  £50,  The  Answer  admitted,  that  the  Sums 
assessed  in  respect  of  the  different  Premises  in  the  Assess- 
ment of  1681,  may  have  been,  with  very  few  Exceptions^  .. 
ever  since  continued  upon  the  same  Premises,  or  upon  the  ^  -  ^^ 
Scites  thereof,  or  the  Buildings  from  Time  to  Time  thereon        Paul's 
erected  ;  denying  that  the  accustomed  Payments  amounted 
to  something  about  the  Minister's  Maintenance;  stating, 
that,  when  a  Survey  was  made  of  all  the  Ecclesiastical  Be- 
nefices, under  the  Statute  25  Hen.  8.  c.  3.  the  Tithes  of 
S(.  Gregory  were  estimated  at  ,£l9  :  7^  :  6d.;  that  in  1638 
tbey  were  estimated  at  e£l40,  and  in  1676  at  <£lOO;  and 
denying,  that  the  last  and  new  Rate  was  an  ancient  Rate ; 
or  contained  the  ancient  accustomed  Payments  within  the 
Parish  for  or  in  the  Nature  of  Tithes, 


Kettle* 


Mr.  Leach,  and  Mr.  Roupell,  for  the  Defendants  in  the 
£rst  Cause. 

The  proper  Forum  for  the  Decision  of  this  Question  is  a 
Jury ;  and  that  was  your  Lordship's  Opinion  in  The  Warden 
ondMinor  Canons  of  St.  Pauts  v.  Morris  (a).  The  De- 
fendauts,  having  no  other  Means  of  proving  the  Exception?, 
on  which  they  rely,  than  by  reference  to  the  Rate  in  the 
Possession  of  the  Plaintiffs,  for  that  Purpose  filed  the  cross 
I^ill;  the  Answer  to  which  has  disclosed,  what  are  the  par- 
ticular Payments  substituted  for  those  established  by  the 
Statute  and  Decree.     The  different  Leases,  granted  by  the 
^Varden  and  Minor  Canons  for  the  Time  being,  are  utterly 
inccHiiiistent  with  their  present  Claim,  as  being  irreconcil* 
able  with  an  increasing  Value ;  standing  on  the  Basis  of  a 
peraianent  Value^  never  fluctuating  even  by  the  most  op- 
posite Events;  neither  rising  with  the  increasing  Value  of 
Property,  nor  falling  with  the  diminbhed  Value  of  Cur- 
rency.   From  1630  to  1742  the  same  Rent  is  invariably 


(a)  9  Vis.  155. 
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reserved;  and  from  1595  to  1630,  the  DiflFerence  is  nxtd 
two  or  three  Pounds ;  probably  resoilting  from  the  East  e 
DifficuUj  of  collecting  the  customary  Payments.  The  Fine 
will  not  afford  any  Conclusion  more  fafourable  to  tk 
Plaintiffs;  being  from  1707  to  1742  precisely  the  strac  o 
every  Lease ;  and  the  Quantity  of  each  Term,  uQexpirei}  i 
the  Periods  of  Renewal,  b  not  in  a  Proportion  that  cu 
form  the  Foundation  of  any  Argument.  The  greatest  Vim 
are  those  of  the  most  distant  Dates ;  a  Fact  as  little  ta  h 
reconciled  with  the  Notion  of  an  increasing  Value  of  A 
Tithes  in  Proportion  to  the  depreciated  Currency,  as  th 
Uniformity  of  the  Rents.  Upon  that  Hypotiiem  ift  169 
the  Fine  ought  to  have  been  £600  instead  of  £WOl  Thi 
Variation  may  be  thus  accounted  for.  The  Lessees,  findin 
Difficulties  in  the  Collection,  whicii  they  had  not  foreseei 
and  sustainii^  Losses  they  had  not  calculated  upon,  woul 
naturally  on  each  successive  Renewal  stipulate  ft>r  a  PC 
duced  Fine. 


The  next  Ground  of  Defence  is  the  Suit  in  die  Court  c 
Exchequer ,  in  1661.  Jt  is  true,  the  Award  of  the  Altor 
ney-General  is  not  forthcoming;  but  tiie  Fact  that  a  nei 
Lease  was  granted  three  Years  afterwards  at  the  old  Rent  i 
equivalent.  The  Question  returns  to  this :  whether  the  De 
fendants  have  shewn  the  Existence  of  Payments,  substitute 
for  those  prescribed  by  the  Statute  and  Decree ;  your  Loni 
ship  having  expressed  a  decided  Opinion,  that  the  statutor 
Payments  never  have  in  Fact  existed;  and  the  whole  c 
these  Transactions  incontrovertibly  proi:re,  that  25.  Qd.  ii 
the  Pound  never  prevailed  as  a  Payment  in  this  Parish 
but  that  there  always  has  been  an  ancient  customary  Pay 
ment  in  lieu  of  it. 


Mr.  Richards,  Sir  Samuel  Romilly,  and  Mr.  Wetliereli 
for  the  Plaintiffs  in  the  original  Cause. 

Iliis  is  merely  a  Re-hearing  of  the  Cause  of  The  War 

del 
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dfii,  in  their  Chaf aclcr  qf  Rectofi  must  recover  the  Pay-   ^t    ^[T^*' 
meat?  accprdipg  tq  t^e  StUUiU,  iioleis  the  Defewkmtg  C9P     |^i,j  Minor 
pipv^  cqstqmary  P^ymepU  in  lieu  of  them.    The  Attempt  Ca  voirs  of  Sx« 
to  plead  tUeae  a^edg^  ^uatoinary  Pajoaeuts,  as  a  parochial        P a  v  i*'a 
IMu,  which  ^learliy  tliey  ^e  iioty.  f^ils  i^to^ther  in  Proof.  v. 

Mthe  Cq^rt  would  Je^  the  Defendants  into  Proof  gf  a  paroh  K*Tri'*» 
chilli  Mo^iiSt  ^e  Lea^sea  furpi^h  Evidence  in  Opposition  to 
iu  flustence.  Th^  Argiuoen^,  di:awn  from  the  Ua&forqaJity 
of  the  Leases,  is  erroiie<M^.  They  vary  in  R^ta  and  Fines ; 
aFs|ctincoQsisjteiit  wi^h  a  settled  customary  Payment:  nor  * 
bai9  the  Pefendapts  ^bewQ,  thaA  the  Lessees  invariably  re^ 
peived  the  ss^n^  customary  Ifaymeuts  |rom  the  Parishion- 
ers. The  Rates  are  Qpt  more  fi^yqiicahle  tq  tbi^  Pefence; 
rather  furnishing  j^yidence  against  the  ^xiste^ce  of  a  Jlfo« 
<2t».  In  all  Cases,  where  a  Modus  is  set  up,  it  should  be 
sUted  with  Clearness  and  Precision ;  though  this  is  less  ma- 
tml  in  an  Answer,  than  a  Bill  (a).  Not  one  of  the  De- 
tendaoti  mentiops  the  Sum,  which  he  considers  as  the  Mo^ 
i»^;  all  alledging,  that  they  im-q  unable  to  state  any  Modus : 
7^  on  an  Allegation  so  vague  au  Issue  b  asked,  fpr  the 
Purpose  of  establishing  as  Moduses  ceritain  specific  Suma 
oeier  mentioned,  in  the  Pleadings.  In  some  Respects  tli^ 
I^^&Ddants  assimilate  them  to  Fsmxi-Modus^s :  but  then 
^cj  ought  to  state,  not  merely  the  precise  Sums,  but  the 
*P^fic  Property  covered  ;  each  setting  up  his  own  indivi- 
^  Modus,  and  specifying  his  Property  covered  by  it* 
There  is  no  Instance,  wherc^  the  Court  has  dispensed  with  a 
l^fendant's  setting  out  the  specific  Stun,  which  he  alledges 
a<  a  Modus,  Had  tbes?  Defendants,  however,  proved  all 
thcj  alledge,  itji^i  diflicqlt  to  conceive,  how  the  Warden  and 
Minor  Canons  could  be  bouqd  by  Rates,  made,  pot  by  them, 

fa)  See  Scott  v.  Smith,      v.  ^r<7y,  Gwill.  1457.  ^nstr. 
cute,  Vol.  I.  1 45,  and  the  Re-      838. 
fcrcnccs  in  the  Notes.    Jfood 
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Bat  by  tlie  Lessees,  contracting  for  themselves.  The  Infe- 
rence, drawn  from  the  Decrease  of  the  Fines  in  later  Pe- 
riodsy  proceeds  on  the  Supposition,  that  this  is  a  parochial 
Modus,  Their  Fluctuation  proves  no  more,  than  that  the 
Warden  and  Minor  Canons,  like  most  other  Ecclesiastical 
Bodies,  have  been  very  negligent  of  their  Interest.  Your 
Lordship  has  (a)  said,  that  the  customary  Payment,  alluded 
to  by  the  Act  of  lien.  8.  was  not  necessarily  to  be  car* 
ried  back  to  the  Time  of  Richard  the  First :  but  it  is 
not  proved  to  have  existed  at  any  Time  before  the  Act. 
If,  as  is  alledged,  the  0$,  Qd.  in  the  Pound  was  for  a  Time 
after  the  Fire  of  London  not  collected,  the  Reason  proba- 
bly was,  that  the  Misery  and  Poverty,  which  followed  that 
Calamity,  induced  the  Warden  and  Minor  Canons  to  forego 
for  a  Time  the  full  Exaction  of  their  Rights. 


Mr.  Leach,  in  Rep1y« 

All,  that  has  been  decided  by  your  Lordship  and  the 
House  of  Lords,  is,  that  a  new  Trial  should  not  be  grant* 
cd.  The  Statute  of  37  Hen,  8.  says  (bj,  that  there  were 
certain  Places  or  Districts  paying  less  than  ^.  9^.  in  the 
Pound;  not  pointing  to  Individuals.  These  Occupiers 
say,  the  Parish  of  St,  Gregory  was  one  of  those  Places. 

Is  not  this  a  Case,  in  which,  to  use  your  Lordship's 
Words,  the  Court  would  exercise  its  Right  of  deciding 
without  an  Issue  *'  very  tenderly  and  sparingly?*'  The 
Warden  and  Minor  Canons  appear  to  have  renewed,  at  a 
Kent  of  <£40 :6s:Sd,  when,  had  they  been  entitled  to  the 
fi<.  9^*  in  the  Pound,  they  might  have  demanded  at  least 
«£800. .  They  cannot  be  represented  as  having  acquiesced 
in  their  Loss,  or  as  inattentive  to  their  Interests.    Thes« 


fa)   See  9  Vcs.  l65,  and      633. 
Bennett  v.  Trepass,  2  GwilL  (b)  c.  12.  s.  18. 
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Suits  too  strongly  prove  the  Reverse.     The  Property  co-  1813. 

TCred  is  described  in  a  Manner  perfectly  intelligible  to  the  -,^^  War  dew 

Plainti&;  who  know,  the  Scite  of  each  House;  and  can  ^^^  Mixoa 

itate,  what  stood  on  each  Foundation  fifty  Years  ago.     If  Canons  of  St. 

the  precise  Amount  of  the  customary  Payments  is  not  stated,  Paul's 

the  Plaintiffs  are  referred  to  the  Rate,  which  they  admit  to  v. 

be  in  their  Possession ;  and  that  they  are  acquainted  with  its  K-ETTLKt 
Contents ;  a  Mode  of  Pleading  unquestionably  sufficient  to 
put  them  in  Possession  of  the  Amount. 

The  Lord  Chancellob. 
Under  the  two  Statutes  of  Henry  8.  and  Charles  9,  (a) 
it  is  clear,  that  the  Plaintiffs  in  the  original  Cause  are  enti- 
tled to  25. 9^.  in  the  Pound,  unless  the  Inhabitants  can  pro- 
tect themselves  under  the '18th  Clause  of  the  Statute  of 
lUnry  8,  directing  that,  where  less  hath  been  accustomed 
to  be  paid  for  Tithes,  the  Payment  shall  be  '^  after  such 
"  Rate  as  hath  been  accustomed/'     The  Opinion  of  Lord 
Chief  Justice  Eyre  was,  that  this  Statute  was  never  in- 
tended to  give  to  individual  Houses  the  Benefit  of  custom- 
(uy  Payments,  except  as  applying  not  only  to  individual 
Houses,  but  generally  to  some  Place ;  that  it  was  rather  a 
parochial  Payment  than  a  Payment  attached  to  individual 
Nouses.    Tliat  Opinion  appears  to  me  to  be  well  founded : 
but  it  is  impossible  at  this  Day  to  act  upon  it :  many  Cases 
having  established,  that  an  individual  House  may  be  pro- 
tected, provided  the  Owner  or  Occupier  can  prove  a  cus- 
tomary Payment  in  this  Sense,  that  previously  to  this  Act 
of  1545  that  Payment  had  been  so  long  made  as  to  have 
acquired  the  Character  of  customary  Payment  with  regard 
to  Tithe ;  and  the  Construction  is  not,  that  it  must  be  a 
Payment  Time  out  of  Mind,  but,  if  that  Payment  has  been 
usually  made  during  such  Time  as  to  have  acquired  in  the 
fccletiastical  Courts  the  Character  of  a  customary  Pay- 
ment, the  Statute  operates  upon  it. 

(a)  Stat.  37  Hen.  8.  c.  12.    22  Ch.  2.  c.  11. 

That 
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ISlS.  That  was  decided  in  Wiltiamson  v.  GosUng  (a),  a  very 

w'^  leading  Case ;  Which  proves  that  to  be  the  Law  at  this 

,  ^,        '    tfey.     Godinz  was  the  Ovtrner  ot  four  Teilfements ;  three 

and  Minor  -J  ^  .     ^       ,  Tt       n  j 

Cakoks  of  St.  *^hjcct  to  eodtoiiisiry  Paymetits,  the  fotifth  nbt.    lie  pulled 

Paul's  tbiem  all  down ;  atid  apon  the  Scite  erfected  two  new  Tene- 
^.  ttients ;  and  it  Was  contended,  that  from  the  Change  \h  the 

KitttE.  Nature  of  the  Preitiises  the  customary  Payments  could 
tot  attach :  but  the  Court  of  Exchequer  held,  that  the 
Payment  was  to  be  compounded  of  the  Value  of  the  three 
customary  Payments,  and  the  Tithe,  at  2s.  9d.  in  the  Pound 
for  so  much  of  the  Premises  as  was  erected  upon  the  Scite 
6f  the  fourth  Tenement,  to  which  ho  customary  Payment 
bad  beeti  applied. 

There  is  no  Doubt  th^efore,  that,  if  these  Individuals 
tw[i  prove,  that  before  this  Statute  a  Sum  of  Mon^y  was 
raised  upon  each  House,  and  so  long  before  as  to  huve  ac* 
Quired  the  Chafacter  of  a  customary  Payment,  to  so  many 
Houses  as  it  can  be  appKed  to  it  is  in  Law  applica^ble ; 
thouj^  there  is  no  such  general  Custom  through  thie  Place 
or  Parish.  I  repeat  what  has  been  said  in  many  late  Cases ; 
that,  whatevei*  may  be  the  Probability  that  2s.  Qd.  in  the 
Pound  never  was  paid  in  this  Parish  (atnd  1  do  not  retract 
the  Belief  I  expressed  in  (he  Case  of  Uiese  Plaintiffs  against 
Morris  (b) J  that  it  never  was  paid),  yet  1  cannot  f^rd  that 
Fact  as  more  tlian  negative  Evidence,  strong  negative  Evi- 
dence, if  connected  with  material  positive  Evidence,  tliaf 
there  must  have  been  some  other  Paymekit  due  from  th^ 
Paritihioners :  but,  I  apprehend,  it  is  equally  clear  upon 
Grounds  lately  discussed,  and  clearly  established,  in  the 
House  of  Lord^,  that  in  this  Case  of  a  Claim  of  this  Pay* 
meut,  as  id  the  ln£(tance  of  a  Claim  of  Tithes  more  strietly^ 
it  is  not  sufficient  for  the  Defendant  to  say  against  th# 
Claim  under  the  Statute,  as  it  ^^ouid  not  be  sufficient 

(a)  3  GuUl  902.  nor  Canons  of  St.  PauFs   v. 

(b)  The  Warden  and  Mi-       Morris,  9  Vis.  155. 

against 
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■ 

igaiDSt  the  Claim  at  common  Law,  that  the  PlauitifB  1813. 

never  had  received  the  25,  9^. :  but  it  is  incumbcDt  upon  "^^^ 

the  Defendant  to  shew  himself  to  be  entitled  to  the  Benefit  .  .^r 

and  Minor 

of  that  I^dsion  by  saying,  that  he  is  the  Occupier  of  Pre-  Canons  of  St 
Hiisesy  describing  them,  to  which  those  customary  Pay«        Paul*! 
mentSy  which  he  can  specify,  can  be  proved  to  have  at-  ^  v. 

tacbed  previously  to  this  Statute  of  1545.  Kettlb. 

So  the  Law  obliges  me  to  dispose  of  all  the  Argument 
from  the  Circumstance,  that  the  Parish  were  throu<;h  Ceo- 
tunes  Lessees  of  the  Tithes  from  the  Minor  Canons;  as  in 
the  Case  of  Si.  Brides  Parish ;  where  the  same  Thing  oc« 
omred;  that  the  'Hlbes  were  let  at  such  comparative  Value, 
tbst  it  was  impossible  lo  believe,  that  2«.  9^.  was  con- 
ceived, either  by  the  Minor  Canons,  or  their  Lessees,  or  the 
Parishioneni,  to  be  the  Sum;  the  Fines  with  the  Ileal 
bearing  no  Proportion  to  the  Magnitude  of  that  Payment 
The  Answer  to  that  is,  that  tbey  must  have  the  i2s.  Qd.  tm- 
Wtt  some  other  Rule  of  Tithing  can  be  established,  founded 
ott  the  Fact  of  aeustonsary  Payment;  of  a  certain,  less,  spe- 
cified Sum,  due,  when  this  Statute  passed.    It  b  therefore 
to  00  Purpose  te  lament,  however  lamentable,  that  this  has 
SPoe  on  fr<Mn  Century  to  Century  in  so  aaueable  a  Way, 
^  the  Parties  seem  to  have  forgotten  what  was  due  to 
tl^nielvea;  not  preserving  Evidence  of  the  Payments  they 
nait  upon  as  customafy. 

Supponng  this  to  be  the  Law,  the  Question  remains  as* 

^  the  Pleadings.     Upon  the  Answer  to  the  original  BiB 

it  ia  impossible  to  say,  they  have  so  pleaded  their  Exemp- 

tioQ  as  to  entitle  them  to  an  Issue.     That  is  established  by 

the  late  Case  in  the  Court  of  Exchequer ;  but  it  is  said,  if 

the  Minor  Cauons  knew,  what  were  the  customary  Pay- 

meutSy  and  the  Occupiers  do  not  know  that,  they  did  not  in 

their  original  Answer  state  those  Payments  from  Incapacity 

to  do  so;  and  it  is  against  Conscience  to  let  the  Plaintiffir 

take 


1815. 
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tale  Advantage  of  that  Omission,  when  by  making  a  Disco- 
very they  can  remove  the  Obligation.    Therefore  it  is  said, 

Tif  ^®  ^""^^^  ^^''  ^^'  ^'^^ »  *"^  ^'^^  Minor  Canons  have  made 

C         a    f  St   *  Discovery  of  this  Book,  and  the  Premises ;  that  the  An- 
swer to  that  cross  Bill  must  be  taken  with  the  original  An- 
and  therefore  the  Exemption  is  well  pleaded. 


Paul's 

V. 
KiTTLS* 


8wer 


I  think,  it  is  impossible  to  maintain  that  Proposition* 
The  Defendants,  having  obtained  this  Discovery,  ought 
to  have  moved  for  Leave  to  file  a  supplemental  Answer  : 
and  the  Court  will  not  take  an  argumentative  Answer,  that 
it  may  be  so  :  but,  when  to  a  Bill  for  Tithes  a  Modus,  or 
customary  Payments  of  this  Kind,  are  pleaded,  the  Plaintiff 
has  a  Right  to  call  upon  the  Defendant  to  set  out  upon  his 
Oath  his  Belief,  that  it  is  so.  I  will  however  take  it,  as  if 
they  had  in  the  original  Answer  pleaded  technically  and 
properly,  that  this  Column  in  the  Book  produced,  pro- 
Tided  the  Premises  can  be  identified,  points  out  the  cus- 
tomary Payment  for  each  House;  and  examine,  whether  it 
is  possible,  that  this  can  be  so  probably  made  out  as  Pact, 
that  Issues  ought  to  be  directed. 

First,  though  this  is  not  a  parochial  Exemption,  yet 
from  the  Nature  of  it  each  Parishioner  must  insist,  that 
every  House,  or  nearly  every  House,  is  covered  by  some 
Payment  peculiar  to  it,  not  the  same  in  Amount,  but  the 
same  in  thb  Respect,  that  it  is  a  customary  Payment ;  and 
there  is  no  Evidence,  by  which  they  can  make  out  their 
Houses  to  be  so  covered,  that  would  not  prove  a  customary 
Payment  equally  for  every  House,  identified  with  those  of 
the  Rate  of  1676.  This  has  been  tried  twice;  and  th^ 
Materiality  of  this  old  Rate  of  1 676,  as  distinguished  from 
those  of  1672  and  I68I,  was  fully  considered.  It  was  th^ 
very  Circumstance,  which  in  Aid  of  others,  that  were  not 
equal  to  the  Effect  contended,  was  mainly  relied  on  io  th% 
Trial. 


Iiil3. 


The  War  DEW 
and  MiNoit 


Paul's* 

V. 

Kettlca 
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My  Opinion,  that  I  was  right  in  refusing  a  new  Trial 
We,  and  joining  in  refusing  it  in  the  House  of  Ixntls^  is 
confirmed  by  a  more  accurate  Examination  of  this  Rate. 
It  is  supposed  to  have  been  made  in  1676.    The  Suit  in  q^j^qj^s  of  St» 
the  Court  of  Exchequer  was  relied  on ;  which  accounts  for 
all  these  Aramosities  and  Quarrels  by  a  Suggestion  upon 
the  Record,  that  the  Rectoi-s  found  it  excessively  diflScuIt 
to  collect  such  small  Sums  from  an  infinite  Variety  of  Per- 
sons, continually  changing ;  and  were  therefore  very  glad^ 
>Khen  they  could  keep  the  Matter  quiet  by  getting  the  Pa- 
rish to  become  the  Lessees.    The  Bill  in  that  Suit  was 
filed  against  several  Defendants,  eight  or  nine ;   who  in 
1661  pleaded  with  great  Accuracy  customary  Payments ; 
niost  technically  stating  the  Houses,  and  the  Sums  appli- 
cable to  them.     If  those  Sums,  stated  in  that  Year  by  a 
Wf  considerable  Body  of  Defendants  as  customary  Pay- 
ineDtSy  were  really  customary  Payments,  and  the  Rate  of 
1676  is  to  be  taken  as  establishing  the  customary  Pay- 
ments in  the  Parish,  it  is  difficult  to  conceive,  that  the  Pav- 
mentSy  alledged  in  I66I,  would  not  be  the  Payments  in 
1676  also.     Examining  the  Answer,  put  in  in  that  Cause 
10  I661,  with  this  Rate,  you  would  expect  to  find  the 
Aate  containing  the  same  Sum,  paid  for  the  Premises^ 

(to  take  one  Instance)  of  Sir Turner,  as  he  had  in 

^Ajumer  in  the  Court  of  Exchequer  stated,  as  the  Pay-^ 
OKot,  upon  his  Oath.    It  is  the  more  remarkable,  as  this 
Bate  is  signed  by  him.     In  his  Answer  he  states  the  cus- 
tomary Payment  as  13s.  3d. :  but  here  is  his  Name  to  the 
Bate,  containing  a  perfectly  different  Sum ;  and  I  have 
traced  the  Variation  through  many  others.    The  Names  of 
the  Defendants  I  crnrnot  find :  they  probably  had  changed 
their  Habitations.    But  as  to  the  Payments  the  other  De^ 
fendants  set  up,  if  they  were  the  antient  Payments,  though 
Acre  had  been  a  Change  of  Inhabitants,  yet  the  antient 
Payment  for  a  House  in  1 661  must  be  the  Payment  at- 
taching upon  the  same  House  in  1676.     I  find  in  this 
Vol.  II.  C  Rate 


18  CASES  IN  CHANCERY. 

1813.  B^te  of  1676  but  one  Instance  of  a  Payment  coirespond- 

^^^^  ing  wiih  the  Answer. 

TbeWARDEH 

and  MiMoa 
Cahoks  of  St.      T^ere  19  another  Way  of  putting  this  Case.    It  is  im* 

Paul's        possible  to  ascertain^  when  this  Note  was  written  at  the 

V.  }}ottom  of  this  Column ;  as  it  is  without  4^te :  but  it 

Kettu*        in  remarkable,  that  the  Sums  thus  rated  upon  diat  Piuish, 

amount  within  a  Trifle  to  the  Payment  of  «f  ISO  for  th« 

Maintenance  of  the  Minister* 

Aft^  two  Trials  at  Bar,  when  it  is  admitted,  that 
Uirougb  Centuries  there  has  been  no  customary  Payment, 
and  no  Man  has  been  able  to  say,  what  it  was,  where  there 
is  no  Evidence  before  me,  that  the»e  has  been  a  custonuuy 
Payment,  when  clearly  there  has  been  none,  and  Payment 
by  Assessment  is  proved,  repeating,  that  this  Court,  ihoi^ 
h  baa  the  Power  of  deciding  upon  Fact,  as  well  as  Law, 
ought  to  be  Vfxy  cautious  in  deciding  upon  doubtful  Facts, 
'  I  ask,  is  this  a  Case,  that  I  ou^  to  send  to  a  Jury  ?  As  the 
Answer  to  that  Question  can  admit  of  no  Doubt  as  to  some 
of  the  Defendant^  not  identifying  thi»r  Houses,  ao  as  to 
others  this  is  a  Defence  in  common,  with  those  who  have 
•tried  the  Question  on  Bdialf  of  all,  having  that  Defence  in 
common;  and  having  heard  aU,  that  has  been  observed  upon 
lim  old  Rate,  which  is  the  only  positive  Evidence;,  snppos* 
ing  it  Evidence  of  a  customary  Payment,  as  it  is  not,  my 
Conclusion  is,  that  by  permitting  this  to  go  farther  I  should 
l^ve  a  mere  Chance :  therefore  this  Sum  of  ££.  9dl  tfaoug^i 
I  believe  it  never  vras  paid,  must  be  paid,  unless  the  De* 
fondants  can  in  some  legitimate  Way  make  it  probable,  diat 
some  other  Payment  has  been  made.  Of  diat  there  is  00 
Probabili^;  and  therefore  the  Decree  must  be  for  dia 
Plsyment  of  2s.  gd  against  all  the  D^sndants. 


L<SkD 
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LORD  AND  LADY  PERCEVAL  v.  PHIP1*S<  ^"^  ^i. 

June  d. 

TH£  Bill  ^tafed^  thdt  between  Juguii,  IS\2,  atid    Copyright  id 
jlpril,  1813,  Lady  Perceval  wrote  and  sent  to  the  private  Lettcrft^ 
Defendant  Mitford  several' Letters  of  a  private  Nature,  in  remaining  in 
the  Confidence  that  he  would  not  part  with  them,   or  the  Writer  after 
committiicate  the  Contents  to  any  Persons ;  and  that  he  transmission, 
^odd  neither  publish  thenl  nor  permit  them  to  be  pub-  ,     *  • 
nmed;  mat  Mitford,  m  Breach  of  the  Confidence,  so  re-  against  Publi- 
^osed  in  him,  delivered  duch  Letters,  or  some  of  them,  to  cation, 
flie  other  Defendant  Phipps,  to  the  Intent  that  he  should    Injunction 
^blbh  them;  and  accordingly  Phipps  did,  on  (he  2d  of  against  publish- 
%,  insert  and  publish  in  a  public  t^apcr,  called  the  ^"S  P"^*^®  ^'- 
Weaif,  published  by  him,  a  Letter^  purporting  to  be  one  ot  ^®"'  ^^^^^^^^ 

Aeiaid  Letters,  so  written  and  sent  by  the  Plaintiff  to  Mit^    ,  ^  .     ,  ^ 
-  -       .       . '  ^ .  "^  obtamed  from 

fifd;  and  he  m  the  same  Manner  announced  an  Intention  ^^  Agent  to 
of  continuing  to  publish  the  other  Letters.     The  Bill  whom  they 
pntyed  an  Injunction,  restrainmg  the  Defendants   from  were  sent  in 
pfai&ag  or  in  any  Manner  publishing  the  said  Letters,  or  Confitiencc,  dis^ 
«7of  theni,  and  from  parting  with  them,  or  any  Copies  of  solved  upon  the 

Aeo,  otherwise  than  to  the  PlainUfli.  ^"^'^^^'  ^^"y- 

ing  Confidence, 

n%     m  m-r>tf  ««.•»!.  •      «     ■.-      aud  avowing  thf 

loe  Answer  of  Phipps  stated  his  Information  by  Mit^  Defendant's  Ob- 

fifii  fhst  he,  Mitford,  ^as  Confidentially  employed  by  j^ct  in  publish^ 

UjPerctOal  to  publish  from  Time  to  Tmie  authentic  ingthem  in  a 

wbraifltion  relative  to  a  Subject,  which  very  much  en-  Newspaper,  of 

grossed  fUt  public  Attention ;  when  Phipps  desired  AfiV-  which  be  was 

ford  to  offer  his  Newspaper  as  a  Channel  for  communi-  P^op^^tor,  to 

atiw  such  Information  td  the  Public;  that  afterwards  ?®^  °^' f,^°^,!' 
-a^.^   -   .  -.      .  , .        X  >  ,         .     hut  the  Vmdi- 

Mitford,  delivering  to  him  a  Letter,  purportmg  to  be  wnt-      ..       r .  • 

ten  by  Lady  Perceval  Uf  Phipps,  thankid|(  him  for  his  character  from 

the  Imputation 
of  giving  false  Intelligence,  publicly  cast  upon  him  by  the  Plaintiflf. 

C2  Offer, 


so 
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r. 
Phipps. 


1813.  Offer,  informed  Phipps,  that  Lady  Perceval  wrote  sucIf 

/*^  Letter;  and  authorized  him  to  inform  Phipps j  that  The 

T»  News  should  be  the  only  Paper  in  London .  to  which  Ar- 

PXRCETAL  . 

tides,  relative  to  the  Subject,  would  be  sent  by  her.  Mit- 
ford  frequently  afterwards  brought  to  Phipps  various  Pa- 
ragraphs and  Articles  for  Insertion ;  declaring  them  to  be 
of  JjnAy  Percetafs  Hand-writing,  and  sent  by  her  for  Pub- 
lication ;  which  were  accordingly  inserted;  and  on  the  1st 
of  jiprily  IBIS,  delivered  a  Paper,  copied,  as  he  stated,  by 
him  for  Insertion  by  Desire  and  in  tlie  Presence  of  Lady 
Perceval y  which  Phipps  accordingly  inserted  on  the  4th  of 
jlpril:  but  having  since  discovered  such  Intelligence  to  be 
false,  he  applied  to  Lady  Perceval;  who  denied,  that  any 
such  Intelligence  had  ever  been  sent ;  stating,  that  the  Pa- 
pers containing  it  were  Forgeries.  Mitford  positively  as- 
serted the  contrary ;  and  in  Corroboration  of  hb  Asser- 
tions, and  to  enable  Phipps  to  justify  himself  to  the  Public, 
produced  and  delivered  to  him  several  Letters,  written  by 
Lady  Perceval  to  Mitford  upon  similar  Subjects,  mate- 
rially tending  to  shew,  that  the  Intelligence,  published  on 
the  4th  of  April,  came  from  Lady  Perceval;  and  that  she 
authorised  Mitford  to  carry  tlie  Papers  to  Phipps  for  Pub- 
lication 'y  that  these  were  the  Letters  alluded  to  in  the  Bill  ^ 
and  that  Phipps  had  no  others. 


Tlie  Answer  farther  stated,  that  the  Plaintiffs  having  in 
Addresses  to  the  Public  denied,  that  Lady  Perceval  was^ 
privy  to  the  Publication  of  the  4th  of  April,  the  personal 
Character  of  Phipps  and  the  Value  of  his  Paper  were  in 
great  Danger  of  falling  into  Discredit  with  the  Public ;  the 
Defendant  denying,  that  the  Letters  were  of  a  private  Na- 
:ture,  and  were  sent  in  Confidence  that  they  would  not  be 
parted  with  ;  and  submitting,  that  under  the  Circumstances 
Phipps  had  an  Interest  and  Properly  in  the  Letters ;  and 
ought  not  therefore  to  be  restrained  from  publishing  them. 


Upoo 
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Upon  tills  Answer  a  Motion  was  made,  that  the  Injunc-  isi3. 

lion,  which  had  been  granted  by  the  Lord  Chancellor ^  may  _,       ^"^^^^^ 
.    J.     ,     ,  Lord  and  Lady 

be  dissolved,  _  '' 

Perceval 

V,' 

Sir  Samuel  Romilly,  and  Mr.  Treslave,  in  support  of        Pnippi 
(he  Motion. 

• 

Tins  "Court  bas  never  interfered  to  restrain  the  Publica- 
tion of  Letters^  unless  the  Person  applyhig  had  the  sole 
Property  in  them :  the  Principle  being  the  Invasion  of  lite- 
rary Property.    Pope  v^  Curl  (a),  and  Thompson  v.  Stan* 
hope(b),  are  the  only  Cases  in  Print  upon  this  Subject. 
The  latter  is  no  more  than  the  Opinion  of  Lord  Apsletf ;  as 
b)  the  Register's  Book  it  does  not  appear,  that  an  Injunc- 
tion was  actually  granted.    In  that  Case  also  the  Defendant 
had  no  Interest  in  the  Letters ;   and  had  tortiously  ob- 
tained Possession  of  them.     The  Case  of  Forester,  there 
mentioned,  was  that  of  Mr.  Forester's  Notes,  lent  in  Manu- 
script to  a  Person,  who  sold  them  to  a  Bookseller ;  and  in 
Mr.  fVebb's  Case  his  Clerk  sold  his  Precedents ;  both  In- 
stances of  direct  Invasion  of  Property.     In  this  Instance  a 
gross  Imputation  has  been  cast  upon  this  Defendant ;  who, 
^OQgb  he  possibly  might  liave  Redress  at  Law,  is  entitled 
^0  use  these  Letters  for  the  Purpose  of  clearing  his  Cha- 
'^er;  and  the  Court  will  not  deprive  him  of  those  Means 
of  repelling  that  injurious  Imputation.     A  Claim  of  Copy- 
nght  might  as  well  be  raised  in  Bills  of  Parcels,  or  In- 
voices.   There  was  a  Case,  in  which  this  Court,  at  the 
Suit  of  the^/^orwe^-Generfl/,  restrained  the  Publication 
of  Matters  in  the  Privy  Council :  but  that,  proceeding  on 
Grounds  of  State,  bears  no  Analogy  to  this  Case.     Since 
the  Statute  of  jinn,  (c),  securing  Copyright,  this  Court  has 

faj  2  Mk.  342.  fcj  8  Ann,  c.  19.     Con* 

fhj  Amb.  737.     See  also      corning  this  Act,  soe  Miller 

^rl  ofGranard  v.  Dunkin,  1      v.  Tai/lor,  4  Burr.  2303. 

J^l  and  Beat.  107 . 

C  3  interfered 
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1S13*         mterfered  to  ao  Extent  not  andionsed  hj  that  Statute. 

,     ,*^^^    ,    Under  die  Expression  ^  Book  or  Books'*  (a),  it  seems  cfif- 

Lord  and  Ladj  _,  .,»  »•»»  ^.x* 

P  acEv  L      »^'^  ^  comprdftend  Letters :  iNit  in  Fope  v.  Luri  JLora 

^^  Hardwicke  thoi^t  thej  were  comprised  within  tbe JntetH* 

Puirrs.  tion  of  the  Act.  That  Case,  however,  stands  iipon  the  dis- 
tinct Groondy  that  Profit  was  die  sole  Object  of  the  Pub- 
lication. Upon  what  Principle  can  literary  Property  re- 
main in  die  Writer  of  a  Letter,  after  it  has  been  sent ; 
which  may  not  be  his  own  Composition?  This  wonU 
lead  to  many  ei^traordinary  Consequences;  that  Lettert 
might  be  ta|ken  in  Execution;  that  the  Executor  of  the 
Writer  might  file  a  Bill  against  the  most  intimate  Friend  of 
his  Testator;  or  the  Defendant  in  an  Action  for  criminal 
ConTenationj  or  Breach  of  Pn>mi8e  of  Marri^^,  to  haine 
his  Letters,  the  prindpal  Evidence  against  him,  delivered 
«p.  Hie  Confidence,  alledged  by  this  Bill,  is  not  of  that 
Natore,  which  this  Court  can  take  Cognizance  of,  as  die 
Foundation  of  a  Breadi  of  Trust.  If  «n  Actionat  Law 
cannot  be  maintained,  this  Court  will  not  interfere.  Wal^ 
'     cot  V.  Walker  (b). 

If,  as  Lord  Hardmckehsa  said,  there  is  a  joint  Propert]^ 
in  Letters,  the  Court  will  not  restrain  the  Publication, 
where  die  Object  b  not  Profit ;  but  will  do  Justice  to  thp 
Plaintiff  by  givii^  an  Account  of  the  Profits. 

Mr.  Hmrif  in  support  of  the  Injunction. 

The  two  Cases,  that  have  been  mentioned,  are  clear  Au« 
thorities,  that  the  Publication  of  Letters  may  be  restrained, 
as  any  other  Subject  of  literary  Property.  In  Thompson 
T.  Stanhope,  thou^  Lofd  Chesterfield,  declining  the  Offer 
to  restore  the  Letters,  abandoned  all  R^ht  of  Property  ii| 
them.  Lord  ApsUjf%  Opinion  was,  in  Favor  of  the  Injunc- 
tion.   In  Woktit  f .  Walker  there  was  from  die  first  a  Dis- 

faj  In  the  Preamble,  how-      "  and  Qther  Writings/* 
eycr,  the  Expression  is ''£00^^         (b)  7  Vcs.  1. 

put© 
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pate  as  to  the  literary  Property.    Independent  however,  of         ^•^^* 
literary  Property,  there  is  a  clear  Right  to  restrain  the  Pub-  ^o^  ^^^  L^^jy 
kation  of  private  Letters,  amounting  to  a  Breach  of  Con*      Perceval 
fidence.     If  a  Merchant's  Clerk  should  attempt  to  publish 
the  Letters  of  his  Employer,  which  might  produce  his  Ruin, 
das  Court  would  certainly  prevent  such  a  Breach  of  Confi- 
dence; though  it  would  not  interfere  with  otlier  Jurisdictions* 
There  was  a  recent  Instance  of  an  Injunction,  restraining 
the  Publication  of  Letters  from  an  old  Lady,  under  the 
liAieDc^  of  a  weak  Attachment  to  a  young  Man  (a).  The 
Deteodant  Phipps  does  not  deny,  that  these  Letters  are 
privite  c<mfidential  Communications  to  the  other  Defend- 
tot;  DOT  affect  any  Right  or  Interest  in  them.    His  plaia 
,  Object  by  publishing  them  in  his  own  Paper  is  Profit  in 
lonie  Shape. 

Sv  Samuel  Romini/,  in  Reply. 

h  the  Case  of  the  late  Dr.  Paley,  who  left  certain  Ma* 
noBcripti,  to  be  given  to  his  own  Parishioners  only,  a  Book- 
seller, having  obtained  Possession  of  them,  was  restrained 
from  pubUshing.  Thb  Case,  as  it  originally  came  before 
^hrd  Chancellors  resembled  those  of  Pope  v.  Curlf  and 
Thmfion  V.  Stanhope:  but,  as  it  is  now  disclosed  by  the 
Ajiswer,  it  bears  no  Resemblance  whatever  to  thenK  If 
in  die  Case,  refeired  to  by  the  Plainiiif,  the  Injunction 
proceeded  on  the  Ground  of  irreparable  Mischief,  it  is  a 
suigular  Instance* 

It  is  admitted,  that  these  Letters  might  be  used  as  Evi- 
<fe»ce  in  a  Court  of  Justice,  notwithsUuiding  the  Claim  of 
B^etaiy  Property ;  and  there  is  no  sound  Disthiction,  where 
the  Defendant's  Object  is  the  same,  to  vindicate  his  Cha- 
ncter,  though  in  another  Manner.  An  Injunction  so  ge« 
oeral,  restraining  Publication  in  any  Manner,  cannot  rest 
Qpoa  the  Intention  of  Profit,  as  Proprietor  of  this  indivi^ 
dsal  Paper. 

(o)  y.  Eaton,  13ih  jlpril,  1813. 

C4  The 
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Lord  and  Lady 
Perceval 

V. 

Pmpps. 


Tite  Vice-Chancellok 
Being  called  upon  by  this  Motion  to  dispose  of  an  In^ 
junction;  granted  by  the  Lord  Chancellor  against  the  Public 
cation  of  tliese  Letters^  I  wish  to  read  the  Bill  and  An- 
s\{rer :  but  I  will  state^  how  it  strikes  me  at  present.  An 
Injunction,  restraining  the  Publication  of  private  Letters, 
must  stand  upon  this  Foundation ;  that  Letters,  whether  of 
a  private  Nature,  or  upon  general  Subjects,  may  be  con-^ 
sidered  as  the  Subject  of  literary  Property ;  and  it  b  diffi- 
cult to  conceive  in  the  Abstract,  that  they  may  not  be  so. 
A  very  instructive  and  useful  Work  may  be  put  into  that 
Shape,  as  an  inviting  Mode  of  Publication.  In  the  Cases, 
referred  to  upon  tlie  Letters  of  Pope  and  Swift  and  Lord 
Cheiterfieldf  the  Subject  derived  its  Right  to  Protection 
from  its  Character  of  a  literary  Composition ;  a  Character, 
which  did  not  cease,  when  it  was  put  in  the  Shape  of  Let- 
ters, 


The  Question  then  arose,  whether.  Letters  having  that 
Character  of  literary  Composition,  tlie  Transmission  of 
them  to  the  Person,  to  whom  they  were  addressed,  deprived 
the  Author  of  his  Power  over  tliem,  as  his  Composition, 
so  far  as  to  authorize  a  Publication  without  his  Consent; 
and  it  has  been  decided,  that  by  sending  a  Letter  the  Writer 
does  not  give  the  Receiver  the  Power  of  publishing  it : 
that,  whether  he  is  to  be  considered  as  a  joint  Proprietor  or 
not.  Letters  have  the  Character  of  literary  Composition 
stamped  upon  them,  so  that  they  are  within  the  Spirit  of 
the  Act  of  Parliament,  protecting  literary  Property;  and  a 
Violation  of  the  Right  in  that  Instance  is  attended  with  the 
same  Coqsequences,  ^  in  the  Case  of  an  unpublished  Ma- 
nuscript of  an  original  Composition  of  any  other  Descrip- 
tion. Admitting,  however,  that  private  Letters  may  have 
th^  Character  of  literary  Composition,  the  Application  of 
that,  as  a  universal  Rule,  extending  to  every  Letter,  which 
any  Person  writes  upon  any  Subject,  appears  to  me  to  go 

a  great 


CASES  IN  CHANCERY.;  35 

a  great  Way;  includiug^  as  ha:^  been  justly  observed/ all  1813. 

mercantile  Letters,  all  Letters  passing  between  Individuals.  "^"^ 

»  TIJTJ 

not  only  upon  Business,  but  on  every  Subject,  that  can  oc-      /  ^ 

1*£RCEVAL 

cur  in  the  Intercourse  of  private  Life.  If  in  every  such  In- 
stance  the  Publication  may  upon  this  Doctrine  be  re-  Phippi 
strained,  as  a  Violation  of  literary  Property,  whatever  may 
be  the  Intention,  the  Effect  must  frequently  be  to  de- 
prive an  Individual  of  his  Defence,  by  proving  Agency,! 
Orders  for  Goods,  the  IVuth  of  his  Assertion,  or  any  other 
Fact,  in  the  Proof  of  which  Letters  may  form  tlie  chief ; 
Ingredient. 

The  Order,  made  by  the  Lord  Chawellor,  granting  this 
Injunction  upon  a  Bill,  stating  these  to  be  private  Letters, 
*  considers  them,  as  written  by  an  Individual,  dissenting  from 
their  Publication,  within  the  Principle;   and  observing, 
10  ivhat  Respect  the  Answer  has  made  an   Alteration, 
diough  I  cannot  at  present  collect  any  distinct  Account  of 
die  Nature  and  Contents  of  these  Letters,  the  Case  ap- 
pears very  materially  varied :  the  Answer  representing,  that 
the  Defendant  did  not  deviate  from  the  Instructions  of  his 
Employer ;  that  he  had  full  Authority  from  the  Plaintiff  for 
inserting  what  he  did.     HFhese  Facts  he  proposes  to  estab- 
lish by  the  Letters  of  Lady  Perceval;  and  states,  that  he 
does  not  believe  these  Lelt<?rs  were  given  under  any  Confi- 
dence ;  and,  though  he  nay  derive  a  Profit  from  publishing 
in  his  own  Paper,  his  Object  is,  not  Profit,  but  the  Vindi- 
cation of  his  Character  from  the  Imputation^  that  is  thrown 
upon  it. 

Whatever  Degree  of  Confidence  or  Reservation  of  Pro- 
perty may  be  implied  from  the  Transmission  of  a  private 
Letter,  it  would  be  too  much  to  hold,  that  the  Individual, 
who  receives  it,  can  in  no  Case  use  it  for  the  Purpose  of 
protecting  himself  from  an  unfounded  Imputation  ;  stating 
lliat  to  be  the  sole  and  bomjide  Object  of  the  Publica- 
tion ;  and  upon  this  Answer  it  must  be  taken,  that  the  De- 
fendant 


r. 
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1815.  IbichDt  Idv  mi  P^irpose  of  Gan,  or  to  deprire  taotbtf  of 
^'"^^f  ^jg„  ^  BeoeAly  dermd  firooi  m  Etettey  CompoMtioD ;  imt  iki| 
^^  his  Qirfy  Object  ii  bj  protihg  AgOKy  to  snsirer  die  Impo^ 
Mioo  cast  vpoD  him.  It  is  tme,  dds  Defcodamt  docs  oot 
propose  to  me  these  liptters  as  Eridence  to  estaUish  m 
Si^t  io  a  Coot  of  Justice:  hot  be  is  cndeasoonag  to 
jMOlect  his  pmato  Chancter  bj  skewing;,  that  he  has  oof 
tiassgpesssdlus  Authority;  aod  this  Equity  sta&«fcy  oot  upOQ 
Auadi  of  Coundofce,  or  the  Injury  to  the  Feelii^  of 
PMies^  bnt  i^ooifais  broad  Basisy  the  IntaskMi  of  Uteraij 
Property. 


1SI5,  ^^  VlCS-CHAKCKIiLOa. 

J^mt  5.  TW  Case,  iMide  by  the  Bill,  is,  diat  dicse  Letters  were 

seal  la  wm  Agjcat,  m  Confidence  that  he  wooU  not  discloae 
or  i oBManarate  diem;  who  in  Violation  of  diat  Coofi* 
dense  ddifwed  diem  to  die  Ddendant  PUfps  ibr  Pidili- 
cation  in  hiaP^per:  an  Act  reprcaented  as  extready  in* 
to  the  Fedngs  of  the  Pfauatife;  asd  upon  this 
the  lojnnction  was  gnnted  by  die  Lord  Cktmctttor, 
^rim  howcter  lefuiied  an  Affidaiit  by  die  Phiatiff  as  to 
&a  VKt,  not  staled  posiliicly;  die  Bill  staling  only,  dnt 
she  sent  the  LeHers,  she  waa  repaired  to  assert  podtively  fay 
Aifidaril^  that  the  was  the  AndK^r  of  them;  in  order  to 
bring  diis  Case  widnn  Pope  t.  Cmrl  (m),  die  Precedent, 
which  was  esaedy  CaUowed  on  this  Occasion.  Lord 
Hardmkkt  restrained  that  Defendant  from  printii^  pub- 
Eshingy  and  sending,  those  Letters,  of  which  the  Plaintiff 
asserted  lumsdf  to  be  the  Airthor;  bnt  would  not  grant 
the  Iiguncbon  as  to  diose,  wfaidi  had  been  receired  fay  him 
firora  odier  Persons;  groun£ng  the  Order  upon  die  Copy- 
r^t  in  those  Lifters,  of  whidi  die  Plaintiff  slated  himself 
to  be  the  Author. 


That 


CASES  IN  CHANCJERY.  tf 

That  U  the  first  Case,  m  ivbich  a  Court  of  Eqintj^  8{h»         i815* 
pears  to  have  ioterposed  upoo  the  Subject  of  private  Lety  r^^S^^r  a 
Wra ;  which  Letters,  it  is  observably,  baviog  been  formed      p     ^ 
into  a  Volume,  were  puUished  in  Ireland;  aod  the  At-  ^^ 

tempt  wsui  to  repiihlish  ibem  here.   Lord  Hardwicke  states^        }^pn« 
tb^  Letters^  though  familiar,  may  form  a  literary  Con^po^ 
ntion;  in  which  the  Author ^retaijis  his  Copyright;  aad 
does  not  by  sending  them  to  the  Person,  to  whom  they  ara. 
addressed,  ai|thoria;e  him,  or  a  third  Person,  to  use  theni 
foi  tbe  Purpose  of  Profit  by  publishing  them  against  die 
Interest  and  Intention  pf  the  Author ;  that  by  sending  the 
Letter,  though  he  parts  with  the  Property  of  the  Paper,  he    ' 
does  not  part  with  the  Property  of  Copyright  in  the  Com* 
poatioQ. 

Thi  Cas^  was  followed  by  Tkomp$on  v.  Sianltdpefc) ;  in 
wbkh  the  Application  waa  made  against  the  Widow  of  Mr, 
Stmiluif$,  and  Dgdsl^t  the  Bookseller;  with  whom  she 
hi  made  an  Agreement  for  the  Publication  of  the  Letters  ; 
whkb  h^d  been  then  formed  into  a  Book,  represented  as 
fornuDg  a  complete  System  opEducation,  then  about  to  be  * 
poUisbedt  of  great  Use  to  the  Public ;  and  an  Injunction 
wngranted  by  Lord  Baiiurstj  considering  those  Letters 
m  witbio  the  Prindple  of  Pope  v.  Curl. 

These  are  all  the  Cases  in  Print  as  to  private  Letters: 
^  CasQs  upon  Mr.  Forester^  Notes  and  Mr.  WebV% 
IWdents  not  being  of  that  Description :  but  another 
Caie  (b)  of  private  Letters  was  cited  by  Mr^  Hart^  which 
^  heard  lately  by  th^  hord  Ckancelhr  in  private,  of  this 
Sort.  Letters  were  represented  to  have  been  written  by 
s&  elderly  *Lady,  of  a  Nature,  that  made  it  very  important 
to  prevent  the  Publication ;  and  an  Injunction  was  granted  - 
in  Jrdan4,  ^d  also  here  by  the  Lord  CKameUw. .  That 

(fi)  4mk,  737f    CU'-  '   "  ▼•  Batmy  13th  Aprily  1*13. 
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1S15.         Case,  bowerer,  was  extremely  differetit ;  for  there  was  si 

^'''^  Contract  not  to  poblish  the  Letters^  but  to  deliver  them  up 

P  far  valuable  Coasideratioa ;  a  Sum  of  Money  paid  to  the 

^^  Ddinidaot;  who  threatened  to  publish  them,  iu  Violation 

Pbuts.        of  good  Faith  and  of  that  Contract  with  a  Purchaser ;  who, 

indqiendeat  of  any  ordinal  Copyright,  had  accpiired  the 

undoobted  Right  of  preventing  that  Publication. 

Tliis  b  die  naked  Case  of  a  Bill,  certainly,  to  prevent  the 
Publication  of  ^private  Letters;  not  stating  the  Nature, 
Subject,  or  Occasion,  of  them,  or  that  diey  were  intended 
to  be  sold  as  a  literary  Work  for  Pro6t ;  or  are  of  any  Va- 
lue to  the  Plaintiff.  Upon  such  a  Case  it  is  not  necessary 
to  determine  die  general  Question,  how  far  a  Court  of 
Equity  will  interpose  to  protect  the  Interest  of  the  Author 
of  private  Letters.  The  Interposition  of  the  Court  in  this 
Instance  certainly  is  not  a  Consequence  from  the  Cases, 
that  were  cited ;  upon  which  I  shall  merely  observe,  that, 
though  the  Form  of  familiar  Letters  might  not  prevent 
their  approadiing  the  Character  of  a  literary  Work,  every 
private  Letter,  upon  any  Subject,  to  any  Person,  is  not  to 
be  described  as  a  literary  Work,  to  be  protected  upon  the 
Principle  of  Copyright.  Tlie  ordinary  Use  of  Corre- 
spondence by  Letters  is  to  carry  on  the  Intercourse  of  Life 
between  Persons  at  a  Distance  from  each  other,  in  the 
Prosecution  of  Commercial,  or  other,  Business ;  which  it 
would  be  very  eirtraordinary  to  describe  as  a  literary  Work, 
in  which  the  Wiiters  have  a  Copyright.  Another  Class  is 
^^^  the  Correspondence  between  Friends^  or  Relations,  upon 

Publication  of  ^^^  private  Concerns ;  and  it  is  not  necessary  here  to  de- 
private  Ijetters  ^ermine,  how  far  such  Letters,  falling  into  the  Hands  of 
can  be  restrain-  Executors,  Assignees  of  Bankrupts,  See.  could  be  made 
ed  upon  Bleach  public  in  a  Way^  that  must  frequently  be  very  injurious  to 
of  Confidence,  (^^  Feelii^  of  Individuals.  I  do  not  mean  to  say,  that 
M^epcndcnt  of  ^^y  ^^^^  ^  Ground  for  a  Court  of  Equity  to  interpose 
Property  ^^  *^  prevent  a  Breach  of  diat  Sort  of  Confidence,  independent 
Qvirrc.  '  ^^  Contract  and  Property. 

This 
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This  Case,  it  is  sufficient  to  say,  admitting  the  Injanc-  1813. 

tion  originally  to  have  been  proper^  is  materially  varied  by  -     a^^x  a 
the  Answer;   representing^  that  the  Defendant  is  by  the      Perceval 
Plaintiff*s  Conduct  held  out  to  the  Public  as  a  Person^ 
giving  false  Intelligence^  and  never  authorized  by  the  Plain- 
tiff to  make  these  Communications;  denying,  according  to 
the  Defendant's  Belief,  that  any  Confidence  was  placed 
either  in  Mitford  or  in  him ;  and  for  the  Purpose  of  clear- 
ing himself,  and  shewing  that  his  Intelligence  was  derived 
from  this  Quarter,  he  insists  upon  his  Right  by  these  Means 
to  Vindicate  his  Character,  and  protect  his  Propert}' ;  both 
whidi  be  represents  as  in  Danger  of  being  greatly  injured 
bjf  holding  him  out  to  the  Public  as  a  Person  publishing 
false  Intelligence  upon  spurious  Authority.     Upon  this 
Answer  the  Plaintiffs  have  failed  to  establish  either  Ground 
for  the  Interference  of  a  Court  of  Equity,  Copyright,  or 
Confidence.     If  any  Case  is  to  be  made  against  the  De- 
fendant, it  cannot  be  upon  these  Circumstances  in  a  Court 
^f  Equity :  the  Plaintiffs  must  dierefore  be  left  to  do  what 
tbcy  can  at  Law ;  and  this  Injunction  must  be  dissolved. 


BEALE,  Ex  parte. 

m 

UNDER  a  Petition  in  Bankruptcy  the  Question  was, 
whether  the  Commission  could  proceed  after  the 
Death  of  the  Person,  against  whom  it  issued,  who  had  not 
been  declared  a  Bankrupt :  the  Commissioners  having  gone 
no  farther  tlian  receiving  Proof  of  the  petitioning  Credi- 
tor's Debt  and  the  Trading ;  having  no  Evidence  of  an  Act 
of  Bankruptcy. 


Mr. 


1813, 
May  29. 

Commission  of 
Bankruptcy 
cannot  proceed 
after  the  Death 
of  the  Party, 
against  whom  it 
issued,  without 
a  Declaration 
of  Bankruptcy. 


^s 
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Mr.  Cooke,  in  sypport  of  th^  Petition>  admittin 
thetit  was  do  Deciiioti  ttpon  this  Point,  observed  uj 
general  ExproMioii  of  the  Act  of  Parliament  (a), 
^'  any  CommiaiAon  hereinafter  Sued  forth  and  deali 
**  the  Commitfloiieri." 

The  Lord  Chanceltar  said,  he  conceif  ed,  that  the 
mission  could  not  proceed,  unless  the  Party  had  bi 
dared  a  Bankmpt. 


C^J  Stat.  iJam.  l,c.  Id, 
8.  17*  Mr.  Christian  (Bank. 
Law,  Vol.  1, 37,  N.  1 1)  from 
Lord  Taibot*s  Declaration, 
(Warringtom  v.  NortorUf  For, 
181),  that  whatever  was  done 
In  pursuance  of  the  Commis* 
sion  was  a  Dealing  in  it,  if 
ever  so  minute*  concludes, 
that  the  mere  Qualification 
of  the  Commissioners  is  suf- 
ficient :  but  the  Declaration 
of  the  Act  is,  that  if  "  after 
'^*  any  Commission  of  Bank- 
"  rupt  hcareafter  sued  forth 
*'  and  dealt  in  by  the  Com- 
*^  miisioncrs  the  Offender  hap- 
'^  pen  te  die  before  the  Com* 


*'  roissioncrs  shall  di 
**  the  Goods,  Land 
"  Debts,  of  the  Offm 
"  anyofthem,"&c*il 
nevertheless  the  Comi 
ers  shall  '*  proceed  i 
*'  cution  in  and  up 
**  said  Commission,  I 
*•  concerning  the  Qi 
"  Goods,  Lands,  Ten 
"  Hereditaments,  and 
"  in  such  Sort  as  the; 
\  have  done,  if  the  Pi 
^^  fender  were  living." 
These  Terms  seem  i 
at  a  Person  declared  ) 
rupt,  and  the  subscqui 
position  of  his  Proper 


^u 
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1813, 
MALKIN,  tlx  parte  (a).  «%4, 

J^inc  129. 

THE  Prayer  of  this  Pelition  was,  that  a  Commissioil    An  Attorney, 
of  Banknypt  against  Samuel  Thomas  Adams,  by  the  in  the  commoii 
Descriplioo  of  Builder,  Scrivener,  Dealer,  and  Chapman,  Course  of  hi« 
WKf  be  euperteded ;    insistiiig,  that  Adams  ^"as  not  a     ^^  ^ssion 

Builder;  of  which  there  was  00  Evidence;  and  that  the     „.      ,,  f  ^ 

'  .  '  .       selling  Estates, 

Esidenoe  ki  support  of  the  Commission  to  prove  Trading  ncgfKiating 
ma  {MPodoced  from  his  own  Books  and  Papers;  and  so  Loans,  lie.  not 
ftf  Aaai  proving  that  he  was  a  Scrivener,  merely  proved  subject  to  jtbe 
that  be  was  a  practiung  Attorney,  who  by  acting  in  the  Bankrupt 
coouBOD  and  ordinary  Business  of  bis  Profession  obtained  ^^''>  ^^  & 

Qccsflondi  Loana  of  Money  for  some  of  his  Clients ;  who  ^^"^^'^^''* 

...,.-  •       /^  •     .1     Whether  he  is 

ivere  by  aim  <3iarged  for  preparing  Copvayances  m  the       . 

iOiuBOB  Course  of  Charge  between  Attorney  and  Client    ^  Scrivener 

viz.  receiving 
Tlie  Acts,  which  were  reKed  on  as  proving  the  Bank*  Property  into 
mpt  t  Scrivener,  were  various  IVttisactions,  in  which  he  ^^*  Trust  for 
wasamcemed  for  several  Clients,  from  I8O6  to  1811  :  Commission, 
pvduuing  and  selling  Estates ;  receiving  and  accounting        »  ,1  r  "* 
^tbi  Interest  of  the  Money,  while  in  his  Hands  :  nego-  expressly  or  bv 
CAtiog  Loaaa  OB  Mortgage  and  Annuity;  receiving  Bills  Implication, 
Mother  Pk<^)erty;  investing  Part  in  Securities;  and  re-  Quctre. 
tilling  Part  to  answer  occasional  Drafts. 

Sir  Samuel  Romilly,  Mr.  Hart,  and  Mr.  Montague^  iu 
nppon  of  the  Pietition. 

Upon  the  Authority  of  fVarren*s  Case  (b)  Adams  cannot 
he  cooadered  a  Scrivener  by  bemg  concerned  in  Loans  of 
Money  on  Mortgage  and  Annuity  for  his  Clients  iu  the 

CaJ  I  Rose'$  Bankpt.  Ca.  (bj  2  Sch.  and  Le  Froy\ 

40S^  Hep.  4U. 

Course 


j^  parte. 
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1813.  Course  of  his  Busbess  as  a  Solicitor.     It  is  now  settleo^ 

^^^^^  that,  the  Character  of  a  Scrivener  within  the  Bankrupt 

r-  ^»^J  Laws  is  not  constituted  by  merely  negociating  Securities, 
even  if  in  these  Transactions  he  makes  the  common 
Charges^  as  a  Solicitor,  for  Attendance,  and  preparing  the 
Conveyances^  not  for  procuring  the  Money.  In  Warrens 
Case  Transactions  had  occurred,  in  which  he  acted  in  no 
respect  as  a  Solicitor ;  but  there  is  no  Act  hy  Adams  except 
as  a  Solicitor.  Here  is  no  Instance  of  acting  as  a  Scrive* 
Ber;  Adams  merely  looking  out  for  Persons,  who  would 
take  the  Money  of  his  Clients  at  Interest :  the  Client  re* 
taining  his  Money  in  the  mean  time.  It  is  diflh:ult  to 
conceive,  how  a  mere  practising  Attorney  can  be  consi- 
dered as  a  Scrivener ;  to  which  Character  there  seems  to 
be  two  Requisites :  first,  receiving  the  Money  of  others 
into  his  Trust ;  secondly,  usii^  the  Profession  of  a  Scrive- 
ner; which  is  defined  by  Lord  Hardwicke,  in  Ex  parte* 
Wilson  (a),  and  by  Lord  Mansfield  in  Willet  v.  Cham" 
hers  (b).  The  mere  Trust  is  not  sufficient  alone;  as  a 
Century  afterwards  the  Legislature  made  Bankers  liable  to 
die  Bankrupt  Laws^  as  Persons,  who  are  merely  Trustees. 
The  Scrivener  must  endeavour  to  gain  his  living  by  a  Profit 
in  some  Mode  arising  out  of  that  Trust;  that  is^  by  re- 
ceiv'mg  Procuration-money.  Lord  Kenyan  in  Hampton  v. 
Harristm  (c)  says,  ''  It  is  impossible  to  suppose,  that 
**  every  Man,  who  receives  the  Money  of  others  into  his 
«  Possession,  and  makes  some  kind  of  Use  of  it,  thereby 
**  becomes  a  Scrivener.*'  A  mere  Conveyancer,  or  an  At- 
torney, who  practises  conveyancing,  is  by  no  means  a 
Scrivener.  One  solitary  Instance  of  receiving  Commis- 
sion  will  not  do ;  unless  raising,  as  it  may,  the  Inference 
of  an  Intention  to  deal  generally :  but  that  Inference  is  not 
to  be  with  too  iliuch  Facility  collected  from  one  solitary 
Act 

CaJ  1  Jtk.QlS.  (c)  1  Esp.  N.  P.  Cases, 

(b)  Covp.  814.  553. 

AU 
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All  these  Instances  consist  merely  in  discovering  Pur*  1813. 

thasers,  or  Borrowers^  for  Clients^  who  wished  to  purchase       m  i^"**"^ 
or  lend  their  Money.    The  Evidence  of  Adams  himself,        „  ' 

which  was  improperly  admitted  by  the  Commissioners,  as 
it  was  said,  to  explain  his  own  Books  and  Papers,  goes  no 
farther  than  that  he  acted  merely  as  an  Attorney ;  handing 
over  the  Money  immediately:   never  receivit^  Commis- 
noo;  making  no  Charge,  except  for  the  Conveyances,  in 
regular  Attorney's  Bills.    The  single  Circumstance,  that 
applies  to  a  Scrivener,  is  a  Charge  of  Commission,  at  5  per 
Cat,  for  his  Trouble  upon  a  Purchase ;  a  mere  Charge, 
not  in  pursuance  of  any  anterior  Agreement ;   never  ac- 
qoiesced  in ;   and  which  upon  Taxation  would  be  struck 
out  There  must  be  Procuration-money,  either  paid,  or 
at  least  agreed  to  be  paid. 

The  Lord  Chancellor. 

Or  the  Nature  of  the  Business  must  be  such,  that  a 
Contract  to  pay  must  be  implied. 


Mr.  Leach,  for  the  petitioning  Creditor. 


IVoQ^  a  vast  Number  of  Attorneys  have  been  made 
^B>i)bttpts  very  adversely,  this  Question  was  never  raised, 
^  WarrerCs  Case  occurred  before  Lord  RedesdaU.    I^ 
^  not  easy  to  say,  who  is  a  Scrivener.     Upon  all  the  Au- 
Aorities  he  seems  to  be  a  Person,  who  seeks  a  Provision 
i?  hying  out  the  Money  of  others,  or  procuring  Loans  for 
<^ers :  but  a  Difficulty  occurs  with  reference  to  the  Na- 
tone  of  his  Profit.    According  to  Lord  Mansfield,  if  in 
<Qcli  Transactions  he  received  no  other  Profit  than  he  de- 
rived from  the  Conveyances,  he  was  not  to  be  considered  as 
t  Scrivener ;  the  Profit  being  made  as  a  Conveyancer ;  and, 
to  constitute  the  Character  of  Scrivener,  some  Profit  must 
be  derived  from  those  Money  Transactions  beyond  the 
Charge  for  the  Conveyances.    The  Definition,  so  qualified 
Voi.n.  D  ficcms 
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1813.         seems  latiflfactoryy  exoepti  as  iU  Accuracy  is  shaken  hj 
^ , ^""^^  Warrens  Case  (a).   Lord  Redssdalei's  Opinion  (b),  *'  that 

-^  ^  ^  an  Attorney  or  SoUcitory  acting  in  his  common  and  or* 
**  dinary  fiusinesS)  and  merely  taking  Procuratioiv-moaey 
^  upop  9  Loan^  does  not  thereby  become  a  Soriv^ner^  liabk 
^  to  the  Bankrupt  Laws,"  is  new  certainly.  In  no  otkei 
Case  is  a  Poubt  intimated,  whether  an  Attorney,  who  in 
adclition  to  his  Profit  for  Conveyances  takes  Procuration- 
money,  is  a  Scrivener.  The  Proposition,  that  an  Attor* 
ney,  who  was  in  any  Degree  employed  as  a  Conveyancer, 
Aough  in  additiop  to  his  Brofit  in  that  Capaci^  he  charges 
Procuratiop,  is  not  a  Scrivener,  involves  a  Distinction  very 
difficult  in  Principle.  The  sound  Distinction  is  tha|^ 
adopted  by  Lord  Man^ld;  that  an  Attorney,  who  io 
addition  to  the  Profit,  derived  by  preparing  the  Instru- 
ments upon  Money  Transactions,  takes  also  Commission 
or  Procuration-money,  may  be  a  Scrivener. 

In  thid  Cvise,  Adams  himsetf  states  a  Charge  of  ,£lS 
Commission ;  though  he  relinqiushed  it  with  his  Attorney 
Bill  in  consideration  of  b^iag  accopimodated  with  a  Los 
of  £1200;  and  in  two  other  distinct  Transactions  there 
a  Charge  of  ten  Guineas  beyond  the  Profit  as  a  Convej 
ancer.  The  Form  of  that  extraordinary  Profit,  whethc 
5  per  Cent,  or  a  gross  Sum,  cannot  make  a  DifiRerence 

Tiie  Lord  Chancellor. 

The  Notion    among  old  Conveyancers  was,   that  *a 

Scnvener,  who  drew  the  Deeds,  could  make  no  Chaige 

for  that;  th^t  his  Procuration  included  all.    In  the  An- 

nuity  Act  (c)  the  Legislature,  speakuig  of  an  Attorney 

takii^ 

(a}  2  Sch.  &  Lef.  414.  *'  tors  and  Solicitpr,  Scrivca- 

(bj  2  Sch.  &  Uf.  426.  "  ers  and  Scrivener,  Broken 

(c)  Stat.  17  Geo,  3-  c.  26,      '*  and  Broker,  ^d  other  Pc^ 

"  that  all  and  every  Solicit      "  sons  or  Person,  who  from 

"and 
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bking  more  than  10$.  per  Cent  for  procuring  ft  Lotn,         lil5. 
did  not  conceive,  that  by  that  Description  they  reached  a      iM^TTtw 
Scri?ener;  as  there  is  a  distinct  Description  of  him.     I       ExpMrit^ 
btve  eertaidy  heard  a  Scritener  de^ribed  as  a  Parson^ 
triung  a  Procuration  for  procuring  Money ;  and  that  m- 
thdedall:  he  could  not  unite  the  two  Professions,  and 
make  a  double  Charge,     llie  Practice  of  a  Serif ener 
durgiog  Procuration  Money  arose  upon  this;   that  his 
Charge  as  an  Attorney  was  illegal,  unless  he  was  an  At- 
tontty.     Lord  Kenyan,  I  remember,  said,  that,  if  an 
Attorney,  engaged  in  the  Afiaifs  of  a  Family,  laying  out 
didr  Money  in  Mortgage,  was  employed  only  in  Convey- 
ancings his  Bill  could  not  be  taxed ;  as  if  he  had  carried 
<Ni  Suits;  and  Attorneys,  instead  of  making  out  Bills  for 
Conveyancing,  charged  Pirocuratidn,  in  order  to  avoid 
Taution.     My  own  Notion  upon  this  Subject  is,  that,  if 
w  Attorney  takes  Procuration  for  Loans  as  well  as  his 
Fees  as  an  Attorney,  acting  in  the  former  Capacity  to  such 
^  Extent  as  to  afford  Evidence  of  his  Intention  always  to 
^  so,  he  may  be  the  Object  of  a  Commission  as  a 
Scrivener.     It  can  never  be  represented,  that  every  At-    Whether  the 
Forney  is  a  Scrivener.    The  Professions  are  very  different:  »•«*«  Persen 
^  Fact  the  same  Person  may  be  both:  but  then  it  must  ^"  ^^^  ^^ 

be  ascertained,  in  which  Transactions  he  is  the  one  or  the  ^  ^^      .     , 

,  1     ,        1     ^  1.        r   •     Scnvener  m  the 

^>tlicr;  and  I  veiy  much  doubt,  whether  the  Policy  of  the  ^^^^  Tr8Bs«> 

tioDy  Qnmre^ 

and  after  the  passing  of  **  and  paid  as  and  for  the 

*'  this  Act  shall  ask,  demand,  "  Price  or  Consideration  of 

**  accept,  or  reccivej  directly  "  any  such  Annuity  or  Rent- 

**  or  indirectly,  any  Sum  or  "  charge  orcr  and  above  the 

"  Sums  of  Money,  or  any  "  Sura   of    10».    for    every 

**  other  Kind  of  Gratuity  or  "  jfilOO  so  actually  and  bond 

"Reward  for  the  soliciting  *^Jide  advanced    and    paid, 

*^  or  procuring  the  Loan,  and  '*  shall  be  deemed  and  ad- 

'^for  the  Brokerage  of  any  "judged  guilty  of  a  Misdc- 

"  Money,  that  shall,  be  actu-  "  meanor." 
*  ally  and  bona  fide  advanced 

D2  Law 
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1813.  ^w  would  permit  him  to  be  both  in  the  same  Transac- 


tion. 


Malkiv, 

£x  parte* 

Upon  my  View  of  the  Case,  as  this  Evidence  is  not 

sufficient,  the  proper  Course  is  to  direct  an  Issue,  whether 

Adams  was  a  Scrivener  within  the  Intent  and  Meaning  of 

the  Bankrupt  Laws. 


Jvne  29*  Two  Issues  were  directed:  1st,  whether  Adams  was  a 

Scrivener:  2dly,  whether  he  was  a  Broker. 


1813, 
Ju^e  18.  BRODIE  V.  BARRY. 


Distinction  as 
to  Maintenance 
between  an  In- 
fant and  a 


ALEXANDER  Brodie  by  his  >Vill,  dated  the  9th  of 
August,  1810,  gave  his  residuary  real  and  personal 

Estates  unto  or  in  Trust  for  all  his  Nephews  and  Nieces, 
inarricd  Wo-  Share  and  Share  alike ;  but  with  respect  to  the  Share  of 
man  ^ith  a  ^^^  Niece  Margaret  M'Niven,  the  Wife  of  Charles 
separate  In-  M^Niven,  the  Testator  gave  die  same  to  his  Trustees  and 
come :  the  Fa-    Executors,  therein  named ;  upon  Trust  to  lay  out  the  same 

ther,  of  Ability,  \^  ^|,g  I'unds  in  their  own  Names;  and  to  pay  to  her  the 
not  exonerated 

from  Maintenance  by  the  Infant's  Property:  the  Husband,  maintaining 
his  Wife,  and  receiving  her  separate  Income^  not  liable  to  account  for 
more  than  One  Year,  upon  a  presumed  Agreement  to  subject  that  Fund 
to  Maintenance. 

Under  peculiar  Circumstances,  the  Insanity  of  the  Wife,  but  no  Com-^ 
mission  issued,  maintained  in  Scotland  by  the  Husband,  an  only  Child, 
an  Infant,  entitled  to  the  Capital  in  the  Event  of  surviving  his  Mother, 
upon  the  Husband's  Application  for  an  Allowance  Inquiiies  were 
directed  as  to  the  past  Maintenance,  and  the  Husband's  Ability,  with 
due  Regard  to  her  Comfort,  &c. 

Dividends 
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f 

Bmdeods  for  her  own  9oIe  and  separate  Use  during  her  1813. 

life:  and  not  to  be  liable  to  the  Debts.  Controul,  &c.  of       ^"^^ 

»*    ff«  ^^  »>  V  9 

her  Husband :  and.  after  her  Decease,  in  Trust  for  her 

Children.  Barrt. 

The  Testator  left  twelve  Nephews  and  Nieces.     Mrs. 

M'Niv€n*s  Share  of  his  Estate  was  estimated  at  about 

«£^0,000;  on  which  Account  various  Payments  had  been 

made  into  the  Name  of  the  Accountant-General.    At  the 

Sate  of  the  Will,  and  for  many  Years  preceding,  she  had 

been,  and  still  continued^  of  unsound  Mind  i  though  no 

Commissioa  of  Lunacy  had  been  taken  out  against  her. 

She  resided  with  her  Brother  in  Scotland;  but  was  main*  , 

taiued  by  her  Husband;  who  lived  in  England;  and  their 

only  Child,  a  Son,  was  at  the  University  of  Cambridge. 

Mr.  M'Niven,  the  Husband,  presented  a  Petition,  stat- 
ing the  Circumstances ;  that  he  had  not  any  Fortune  with 
his  Wife  on  his  Marriage;  and  no  Settlement  had  been 
since  made  on  her  by  him ;  and  praying  a  Reference  to 
the  Master,  whether  it  would  be  for  the  Benefit  of  Mrs. 
V'Nirf/i,  Regard  being  had  to  the  Circumstances  of  the 
PetitioDer,  and  the  State  and  Condition  of  his  Family,  that 
^€  Whole  or  any  Part  of  the  Income,  arising  from  her 
Slive  of  the  Testator's  Estate,  should  be  paid  to  the 
Petitioner,  or  otherwise  applied  for  her  Maintenance,  8cc. 

Sir  Samuel  RomiUy,  and  Mr.  Johnson,  in  support  of 
tie  Petition. 

In  the  Case  of  a  married  Woman,  having  a  separate 
Maintenance,  this  Court  does  not  proceed  upon  the  same 
Principle,  which  governs  its  Discretion  in  the  Case  of  an 
Infant;  M'hose  Father  is  never  allowed  for  Maintenance, 
unless  he  appears  not  to  be  of  Ability.  That  was  never 
applied  to  a  married  Woman  with  a  separate  Income ; 

D  3  though 


9t 


1813. 
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though  the  Husband  is  equal] j  under  a  moral  Obligation; 
aud  in  this  Instance  there  is  do  Doubt  of  his  Ability. 
Where  a  Womsuiy  entitled  to  Pin^money^  or  any  other  sepa^ 
rate  Income^  i^hich  has  been  received  by  her  Husband,  hsis 
been  maintained  by  him,  the  Court  will  not  after  her  Death 
compel  him  to  account ;  but  will  presume  an  Agreement 
between  them,  tfaat^  maintainbg  her^  iie  shall  retain  that 
Income.  This  shews,  that  the  Principle  is  perfectly  dif- 
fereot  from  that,  regulating  the  Case  of  Parent  and  Child; 
in  which  the  Father,  being  bound  to  maintain  his  Child, 
ivould  be  compelled  to  account:  but  the  married  Woman 
is  considered  bound  to  maintain  herself;  whence  is  in*, 
ferred  that  Agreement  with  her  Husband;  wliich  she  was 
competent  to  make* 


Upon'  this  Petition  therefore  your  Lordship  will  give 
the  Petitioner  either  the  Whole  or  some  Part  of  the  In^^ 
comei,  to  ^"hich  his  Wife  is  entitled.  Certainly  there  is  no 
Ca^e  to  be  found  under  Circumstances,  resembling  these. 
There  is  onl|y  One  Son,  of  the  Age  of  19;  and  no  Prosc* 
pect  of  any  other  Child.  If  Mrs.  M'Niven  and  that  only 
Child,  should  die  in  the  life  of  the  Petitioner,  all  the 
Savings  of  this  Income  would  go  from  him;  unless  pre« 
vented  by  bis  Right  to  Administration.  The  Infant  is 
entitled  under  the  Will  only  to  the  Capital ;  and  has  no 
Interest  in  the  Savings  during  her  Life,  except  in  the  Event 
of  his  surviving  her,  as  next  of  Kin.  Your  Lordship  will 
consider,  whether  the  Arrangement  now  proposed  may  not 
be  beneficial  even  to  him. 


The  Lord  Chancbllor. 
Thi^  is  a  Case  of  great  Importance  and  Delicacf . 
Upon  the  Facts,  stated  by  this  Petition,  the  Testator  must 
be  supposed  to  have  been  aware  of  the  Situation  of  thb 
Lady;  and  the  Terms  of  the  Will  therefore  are  in  direct 
Opposition  to  this  Application.    Suppose,  she  was  in  this 

Country^ 


Brodih 
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Coantrji  mnd  a  Commissicm  taken  odt,  the  Considefatidii  18id« 

-woiud  arise^  what  is  to  be  doile  with  this  separate  Estate, 

as  to  making  it  contribute  to  her  Maintenance^  or  not.     It 

is  true,  that,  if  tlie  Husband  receives  from  the  Trustees        Barrt. 

her  separate  Maintenance,  the  Court  will  not  charge  him 

with  more  than  one  Year*s  Income;  but  that  is  upon  the 

Kotion  of  her  Consent  to  make  it  a  common  Fund  for  the 

Espence  of  tiie  Family ;  and  thb  is  the  Case  of  a  Person 

incapable  of  consenting,  and  (hereforenot  within  the  Rule, 

which  goidea  the  Court  in  those  Instances.     If  a  Com- 

iiui^on  was  taken  out,  I  must  look  at  the  substantial 

Benefit  of  the  Object  of  it;  and  must  therefore  consider 

tbe  Extent,  not  only  of  the  Husband's  Means,  but  of  bis 

Obligation,  to  maintain  her ;  and,  if  the  Law  would  not 

compel  him  to  contribute  to  her  Comfort  in  the  Degree, 

in  whfch  be  ought,  I  should   not  scruple  to  direct  the 

Committee  to  apply  a  Part  of  her  separate  Income :  but 

4bat  I  could  do  only  by  Arrangement. 

Upon  diis  Application  I  can  go  no  farther  than  todirect  . 
^  Reference  to  the  Master,  to  inquire,  who  has  maintained 
^(rs.  M^^ivenf  and  at  what  Expence ;  and  how  hse  her  Hus- 
band b  able  and  willii^  to  maintain  her;  and,  if  any  Part 
of  this  Fund  is  to  be  advanced  to  any  one,  what  Securities 
•abould  be  taken  for  its  due  Ap|dication ;  not  at  present  de- 
termining either  to  go  to  that  Extent,  or  to  stop  short  of  it. 
I  have  searched ;  and  can  find  bo  Authority,  in  the  least 
governing  me  in  a  Case  of  this  Nature.  Without  Preju- 
dice therefore  to  the  Question,  what  may  be  done  here- 
after, I  will  direct  that  Inquiry,  how  she  has  been  main- 
tained, and  at  whose  Expence,  since  the  Testator's  Death ; 
whether  her  Husband  is  of  Ability  to  maintain  her,  due 
Regard  being  had  to  her  Comfort;  and  whether  any  of 
this  separate  Maintenance  should  be  appKed  for  her  Use^ 
to  whom,  and  upon  what  Securities.  There  is  a  Distinc- 
tion between  the  Appltcalion  of  a  Stinger,  and  of  tlie 

D  4  Husband 
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1813.  Husband  himself,  able  to  maiDtain  her,  and  not  maintain- 

v^/w  Jq^  !,_  ^  |jg  ought;  in  which  Case  I  would  dbmiss  his 

BaoDiE        T^   .  . 

Petition. 

V. 

Barrt. 


/JV8%2.  BISHTON  V.  BIRCH. 

Injunction  A      MOTION  was  made  to  discharge  the  Order,  ex- 

against  pro-  JljL  tending  the  Injunction  to  stay  Trial  upon  the  De- 

ceeding  at  Law  fendant's  Submission  to  Exceptions  to  the  Master's  Report, 

IS  gone    y     e  ^^^  ^j^^  Answer  was  sufficient  (a). 
Master's  Re- 
port, that  the 

Answer  is  suffi-  ^^'  Richards,  Mr.  Leach,  and  Mr.  Heald,  for  the 

cient ;  and  is  Defendant,  in  support  of  the  Motion,  contended,  that  the 
not  sustained  Answer  to  tlie  Application  to  extend  the  Injunction  to 
by  Exceptions,  stay  Trial  was,  that  there  was  an  Answer  upon  the  File : 
The  Order  ex-  jf  j^  depended  upon  the  Form,  the  Instant  the  Report  cer- 
*°^.'  ^  tified  the  Sufficiency  of  the  Answer  the  Injunction  was 
which  in  th  gone:  but  the  substantial  Question  was,  whether  the  Pen- 
Court  of  Chdtf  d®"cy  of  Exceptions  is  a  Ground  for  sustaining  the  Injunc- 
cery  is  a  dis-  tion ;  the  contrary  of  which  had  been  lately  determined, 
linct  Order, 
falls  also,  as  a        gj^  g^^^i  JiomUly,  Mr.  Hart,  and  Mr.  Fisher,  for 

.  .  ^ , ,  ?         the  Plaintiff,  insbted,  that  the  Defendant  having,  when  this 
originallnjunc-  ,         .     .      ,  ,      t^         . 

tion  without  a    ®*'^®*'  ^'^^  made,  submitted  to  the  bxceptions,  admits. 

Motion  to  dis-    *^^  ^^^  Answer  was  insufficient:  it  is  perfectly  settled, 

solve*  thai  an  insufficient  Answer  is  no  Answer;  and  the  best 

Evidence  is  the  Defendant's  Admission. 

The  Lord  Chancellor. 
Upon  the  Motion  for  an  Injunction  to  stay  Trial  I 
apprehend,  the  Language  of  the  Order  is,  that  the  Injunc- 

(aj  See  this  Case  ante,  Vol.  I,  366. 

tion 
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(ioD  diall  be  extended.  If  then  the  Injunction  is  gone  by 
the  Report,  that  the  Answer  is  sufficient^  the  Injunction,  as 
extended  to  stay  Trial,  must  be  gone  also ;  and  I  do  not 
recollect  an  Instance  of  a  Motion  to  dissolve  an  Injunction 
to  stay  Trial. 

Mr.  Richards,  in  Reply,  admitting  there  was  no  such 
Instance,  said,  the  Understanding  in  the  Six  Clerks*  Office 
vasi  not  that  the  second  Order  is  an  Emanation  from,  or 
CoQtinuation  of,  the  first,  but  that  there  are  two  Orders ; 
and  therefore,  when  the  Injunction  has  been  extended, 
there  must  be  a  distinct  Motion. 


1813. 

BiSHTOV 

BiRcn. 


The  Lord  Chancellor. 
If  the  Object  of  this  Motion  is  to  settle  the  Practice, 
it  win  not  have  that  Effect;  as  I  do  not  recollect  in  my 
Experience  any  Case  of  this  Sort;  and  from  that  Circum- 
stance I  collect,  that  such  a  Case  as  this  is  not  likely  to 
occur  again ;  standing  by  itself  upon  the  Circumstances, 
lie  Course  of  the  Court  I  take  to  be  this :  that,  if  the 
Defendant  to  a  Bill  for  an  Injunction  to  stay  Proceedings 
3t  Law,  being  served  with  a  Subpoena,  does  not  appear, 
or  craves  Time,  the  Plaintiff  moves  for  an  Injunction; 
vhich  does  not  stay  the  Proceedings  at  Law,  if  they  had 
cooinienced  before  the  Suit  in  Equity,  as  far  as  regards 
^e Trial;  but  stays  Execution  only.  That  Injunction 
nmt  be  first  obtained,  before  the  Plaintiff  can  apply  to 
^tend  the  Injunction  to  stay  Trial ;  for  which  Purpose  it 

• 

u  not  sufficient  to  state,  that,  the  Defendant  has  not  s^ 
Peared,  or  answered;  but  the  Plaintiff  must  make  an 
•Affidavit,  that  the  Discovery  he  expects  from  the  Answer 
vill  assist  him  at  Law ;  and  upon  that  the  Injunction  is 
wtended  to  stay  Trial  (a). 


Injunction 
against  Pro- 
ceedings at 
Law,  com- 
menced before 
the  Suit  in 
Equity,  stays 
Execution 
only :  but  ex- 
tended to  stay 
Trial  on  Affi- 
davit»  that  the 
Discovery  ex* 
pec  ted  will 
assist  the 
Plaintiflf. 


fa)  See  Pearson  v.  Gar* 
W,  10  Ves.  460.  Nelt/iorpe 
V.  Law,  13  Fes.  323,  as  to 


the  diflcrent  Practice  in  the 
Court  of  Exchequer. 

If 


BlKBTOV 
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IBIS.  If  AiB  aUml  merely  «pdn  those  Circiioislttccfe^  die 

DefeddttBt  upon  the  Answer  ooniog  in  wduld  wmaife  to 
dissolve  the  iRJimctioni  unless  Catise;  in  those  geneiil 
BiRCB.         Terms;  not  taking  Notice  of  the  InjuoctioB^  as  extended 
Motion  on        to  stay  Trial ;  and  upon  that  Motion  it  is  of  no  Conse> 
Answer  to  dis-     quence,  whether  the  Answer  has  come  in  an  Hoor,  or  a 
sohe  Injunc-      Week,  before  the  Motion;  as,  a  Day  to  shew  Cause  heing 
lion  jsw :  gtvtn,  the  PlakitiiF  nmy  see,  whether  the  Answer  is  soffl- 

Plainti   s  ew-    ^^^  ^  ^^  ^j^^  ^^  ^^j^^  ^^  Eiceptiote  for  Cause,  or 

for  Cause  roust  "^^^  ^^  Cansc  upon  the  Merits  at  the  next  Seal*;  and,  if 
procure  the  ^  ^^  ^  former  Coarse,  he  comes  under  the  ObGgatiott 
Report  in  four  to  procure  the  Master's  Report  in  fenr  D&ys;  whidk 
Days :  but  the  Time,  we  know,  is  extended  by  Courtesy:  but,  when  the 
Time  is  extend-  Answer  is  reported  sufficient,  the  Injimctjon  U  gone  with- 
cdbyCourtesy.  ^  ,j^^  Motion;  and,  if  so,  ths(t  is  of  iCsetf  a  tery 

sffong  Circinnstance  to  skew,  that  a  Case  of  ptesai^  In- 
jvstiee  mnst  be  shewn  to  call  npon  the  Ceorl  to  revive 
k  on  the  mere  Ground,  thai  Rice^tions  sve  taken  in  Ae 
Report;  and  apon  general  Prmciples  there  is  moch  less 
Mischief  in  oonsiduing  the  Master's  Report  eonchisive^ 
ivhem  the  Court  is  interposing  by  Injunction  igainsC  pn>- 
ceeding  at  Law,  than  in  having  Eiceptions  upon  Exee{^> 
lions,  firal  to  the  Answer,  then  to  the  Master's  Report 
dien  in  the  Shape  of  Re-hearings  send  fatttly  an  App^  to 
die  House  of  Lords. 

When  Exceptions  are  shewn  for  Cause,  if  the  Master 
reports  the  Anstier  suftcient,  I  have  no  Recollection  of 
mmj  Instance^  that,  as  there  are  two  Injunctions,  first,  for 
Want  of  an  Answer,  and  secondly  to  stay  Trial,  the  former 
being  disposed  of  by  the  Report,  a  Motion  has  been  made 
to  dbpose  of  die  second ;  as,  if  that  is  to  extend  the  for- 
mer Injunction,  the  necessary  Efieet  of  removing  the  for* 
mer,  which  is  the  Foundation,  is,  that  the  Superstructiu^ 
is  also  removed. 


Then 


BiSHToy 
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Tlien  tbe  only  Quefltion  ii,  Tvhether  this  particular  Case  rsi3. 

falU  widiin  these  general  Rules.    It  was  intimated,  that 
the  Motion  to  extend  the  Injunction  to  stay  Trial  upon 
AflUavity  that  material  Discovery  was  expected  from  the        Bircb 
Answer,  should  not  be  granted ;  as,  being  to  stay  Proceed- 
ings at  Law  until  Answer,  there  was  no  Want  of  an  Answer; 
^^h  had  been  filed  an  Hour  before.    The  Difficulty, 
that  struck  me  upon  that,  was^  that  it  is  of  great  Import- 
ance, that  die  Plaintiff  should  have  some  Means  of  know- 
ing, whether  it  b  an  Answer;  and  I  recollected  Cases 
of  Answers,  merely  denyipg  Combination,  or  stating  some 
Ftd,  perfectly  immaterial  (a),  giving  no  Assistance  as  to 
ibe  Purpose  of  staying  the  Trial ;  and  I  found  a  Note  of 
a  Case  before  Lord  Harduicke,  upon  which  I  stated  some 
Observations ;  finding  it  necessary  to  reserve  my  Judgment. 
In  the  mean  Time  the  Defendant  did  not  move  to  dissolve 
die  Injunction,  unless  Cause;  putting  the  Plaintiff  to  shew 
Eiceptioiis  for  Cause,  or  to  shew  Cause  upon  tbe  Merits: 
bat  the  Plaintiff  filed  Exceptions ;   and  the  Defendant 
snawered  them ;  which  was  a  Confession  by  the  Defendant, 
tbat  the  Answer  he  had  filed  was  an  insufficient  Answer; 
^)  if  that  was  so,  there  was  no  Reason  for  discharging 
^t  Order :  but  then  the  Peculiarity  of  this  Case  has  put 
tbe  Parties  in  a  Situation,  of  which  1  never  remember  an 
Instance.    The  general  Rule  is,  that  the  Defendant  must 
ii^ve  to  dissolve  the  Injunction,  unless  Cause:  but  that 
cannot  apply,  where  the  Parties  have  so  transacted,  that  of 
^  ordinary  Causes  against  dissolving  an  Injunction  one 
<^^ot  be  used :  viz.  Exceptions  to  go  before  the  Master. 
On  the  other  Hand  the   Defendant  by  putting  in  his 
Answer,  as  he  did,  has  put  the  Plaintiff  in  this  Situation, 
(hat  he  had  no  Opportunity  of  shewing  Cause  upon  the 
Merits. 


(a J  Sec  Smith  v.  5tr/e,  14  Ves.  415. 


The 
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J  81 5.  The  proper  Course  in  this  particular  Case  seems  to  be  a 

Motion  to  dissolve  the  Injunction :  then  I  will  hear  them 
upon  the  Merits,  and  also  upon  this,  which  I  shall  consider 
BiRCB.  open,  as  a  preliminary  Question,  whether  I  ought  to  hear 
them  upon  the  Exceptions:  but  upon  the  Merits  J  am 
•bound  to  hear  them. 


BlSHTOS 

V. 


The  PlabtifiTs  Counsel  applying  for  an  Order  Nisi,  the 
JLord  Chancellor  said,  he  was  not  entitled  to  an  Order 
Nisi  by  the  Course  he  was  proceeding  in :  but,  if  pressed 
for  Time,  he  should  have  it. 


Jytii  22.  The  Lord  Chancellor  declared  his  Opinion,  tiiat,  when 

the  Master  reports  the  Answer  sufficient,  the  Injunction  is 
gone;  and  an  Appeal  from  his  Judgment  will  not  sup* 
port  it. 

The  Injunction  was  accordingly  dissolved. 


BROOKMAN 
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Rolls. 

BROOKMAN  v.  HALES.  jl^^,^  ,9^  22. 

SIR  William  lA/nck,  being  seised  of  real  Estate,  and     Renewal  of  a 
possessed  of  a  Leasehold  Estate,  held  under  St.  John's  College  Lease 
College,  Cambridge,  for  a  Term  usually  renewed  at  the  ^T  '^T^^  ^""^ 

End  of  seven  Years,  by  his  Will,  dated  the  14th  of  October.  „    '      r  « 

V.  T^«»  Power  of  Ap- 

1783,  gave  all  his  Estate  and  Eiiects,  both  real  and  per-  pointment  in 

sonal,  to  Trustees,  in  Trust  to  permit  his  Wife  to  hold  and  her  own  Name 

enjoy  the  Premises,  thereby  devised  and  bequeathed,  and  and  at  her  Ex- 

Rcdve  the  Rents,  Issues,  Dividends,  and  Profits,  thereof  pence,  has  not 

to  and  for  her  own  proper  Use  and  Benefit,  for  and  during  *®  Effect  of  an 

the  Term  of  her  natural  Life,  without  Impeachment  of  Appointment 

M^aste;  and  from  and  after  her  Decease  then  in  Trust  to  r> 

.  Favor. 

graot,  convey,  assign,  and  transfer,  the  whole  and  every    gy^he  Death 

Part  of  the  said  Premises  unto  and  amongst  such  Person  of  her  Ap- 
or  Persons,  and  subject  to  such  Provisoes,  Conditions,  and  pointee,  there- 
limitations,  as  bis  said  Wife  should  by  her  last  Will  and  fore,  in  her 
Testament,  in  Writing,  or  by  any  Deed  or  Instrument  Lif^^t  a  resulting 
«tidcr  her  Hand  and  Seal,  duly  executed  and  attested,  give,-l'''"^j^  by  Lapse 
*?ise,  bequeath,  limit,  direct,  or  appoint ;  and  in  default  ggn^^  J^e  of 'the 
or  for  want  of  any  such  Disposition  or  Appointment,  so  to  Author  of  the 
be  made  by  his  sud  Wife,  as  aforesaid,  and  as  to  all  and  Power. 
nogular,  or  such  Part  or  Parts  of,  his  £state  and  Effects 
above  devised  and  bequeathed,  whereof  no  Gift,  Devise, 
Bequest,  or  Appointment,  shall  happen  to  be  made  by  her, 
^  above  mentioned,  upon  Trust  to  grant,  convey,  assigti, 
and  transfer,  to  his  Brother,  Dr.  John  Lynch,  his  Heirs, 
Executors,  Administrators,  and  Assigns,  respectively,  for 
ever.    The  Testator  appointed  his  Wife  sole  Executrix. 

Lady  Lynch  by  her  Will,  dated  the  31st  of  January, 
J  786,  in  pursuance  of  the  Power  given  her  by  the  Will  of 
the  late  Sir  William  Lynch,  and  of  all  other  Powers  and 

Authorities 
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1813.  Aatborities  enabling  her  thereunto,  gave,  devised,   and 

limhed,  to  the  Trustees  named  in  his  Will,  their  Heirs  and 
Executors,  all  the  Estates  and  Effects,  both  real  and  per- 
sonal, of  the  late  Sir  William  Lynchf  and  her  own,  upon 
Trust  to  grant,  convey,  assign,  and  transfer,  the  same  in 
Manner  hereinafter  mentioned.  Then,  having  declared  a 
Trust  for  the  Payment  of  some  Annuities,  and  the  Funeral 
Ezpences  and  Debts  of  her  late  Husband  and  herself,  to 
be  raised  by  Sale  or  Mortgage,  she  gave,  devised,  and  be* 
queathed,  all  the  rest,  residue,  and  remainder,  of  the  said 
real  Estates  to  Dr.  Lynch ;  and  also  gave  to  the  said  Dr. 
Lynch  the  Furniture,  Books,  and  linen  at  Groves;  and^ 
specifying  some  Pictures  and  other  personal  Property,  to 
be  sold,  and  the  Money  to  be  applied  towards  Payment  of 
her  Debts  and  Legacies,  she  directed  and  appointed  the 
Trustees  to  grant,  convey,  assign,  and  transfer,  to  Dr. 
Lynch,  his  Heirs  and  Assigns,  the  rest,  residue,  and  re- 
mainder, of  her  real  Estates. 

Dr.  Lynch  died  in  the  Life  of  the  Testatrix.  Under  ai 
Decree,  directing  an  Inquiry,  what  Renewals  of  any  Lease- 
hold Estates  had  been  made  since  the  Death  of  the  Testa- 
tor Sir  WiUiam  Lynch,  and  to  whom,  and  what  Fine^  had 
been  paid  upon  the  Renewals,  &c.  the  Report  stated,  that 
Sir  William  Lynch  at  his  Death  was  possessed  of  a  Lease- 
hold Estate,  called  Down  Court  Manor,  held  by  Lease 
under  St.  John^s  College,  Cambridge,  for  the  Remainder  of 
a  Term  of  twenty  Years ;  that  it  had  been  usual  to  obtaia 
Renewals  of  the  Leases  of  the  said  Estate  from  the  Col- 
lege, at  the  End  of  every  seven  Years  :  that  after  the  Death 
of  Sir  William  Lynch  three  Renewals  were  granted  by  the 
College  to  Lady  Lynch ;  namely,  on  the  30th  of  May, 
1786,  at  a  Fine  of  £30S :  45.  paid  by  Lady  Lypich  out  of 
her  own  Money ;  at  which  Time  seven  Years  and  upwards 
of  the  then  existii^  Lea^e  had  expired;  on  the  26th  of  June, 
]7SHi  At  A  Eioe  of  .fSOO;  also  paid  by  Lady  Lynch  out  of 

her 


Brookaiav 
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Iier  own  Mooey ;  at  which  Tuna  eight  Yean  and  upwards         is  19. 

of  the  e^^bting  Leiae  had  expired :  and  on  the  19th  of  i>e- 

ceaiier,  18Q1>  at  a  Fine  of  «£650|  alao  paid  by  Lady  Lynck 

out  of  her  own  Money ;  at  which  Timt  seven  Years  and        , ,  /.' . 

apwards  of  the  eiisting  I^bmq  had  expired ;  and  her  perso« 

ad  Ri^MreifintatiYea  had  renewed  since  her  Death. 

The  Report  farther  stated,  that  Counterparts  of  the 
Leases^  granted  by  the  College^  were  usually  executed  by 
Ae  Lessees ;  but  that  such  Counterparts,  as  well  as  the 
eU  Leases  were  usually  destroyed,  when  new  Leases  were 
gnited;  and  no  Evidence  had  been  produced,  whether 
Couaterparts  of  the  Leases,  granted  to  Lady  Jjj/nch,  wefe 
aecuted  by  her :  but  she  received  the  Rents  for  her  Life^ 
ind  paid  the  College  the  Rent  reserved. 

The  Cause  coming  on  for  farther  Directions,  a  Question 
ivas  raised  by  the  Defendants,  the  personal  Representa- 
tives  of  Lady  Lynch^  whether  the  Renewals  by  her  in  her 
own  Name  and  at  her  Expence  operated  as  an  Appoint- 
not  by  her  in  her  own  Favor ;  preventing  the  Effect  of 
^  lapse  for  the  Benefit  of  the  Representatives  of  Sir 
Wilim  Lynch. 

Sit  Samuel  Romitly,  and  Mr.Shadwell,  for  the  Plain- 
liff. 

Mr,  Hart,  Serjeant  Palmer,  and  Mr.  Bell,  for  the 
I^efeadants. 

One  Question  is,  whether  here  is  not  a  good  Appoint- 

iBeot,  and  a  valid  Disposition  in  Equity ;  under  which  the 

Appointees  in  the  Will  of  Lady  Lynch  are  Trustees,  for 

ier  Heir  at  Law,  not  for  the  Heir  of  Sir  William  Lynck. 

A%  to  the  Leasehold  Estates,  taking  the  Renewal  for  her- 

self  absohitely  she  is  in  no  respect  constituted  a  Trustee 

for 


•> 
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1813.  for  the  Person  in  Remainder :  her  Conduct  in  surrendering 
and  taking  a  new  Lease  in  her  own  Name  affords  conclu* 
sive  Evidence  of  her  Purpose  to  acquire  the  absolute  In- 
Ual£s«  teresty  and  to  consider  the  Estate  as  her  own.  Her  Will  is 
a  complete  Disposition  of  all  the  real  and  personal  Estate 
of  her  Husband ;  and  all  the  Provisions  are  consistent  with 
her  Object  to  extinguish  all  Claims  under  her  Husband*8 
Willy  and  that  Dr.  Lj/nch  should  take  by  the  Effect  of 
her  Bounty,  not  by  the  Will  of  his  Brother.  The  Prin- 
ciple,  upon  which  Guardians,  or  Trustees,  renewing,  are 
held  Trustees  of  the  new  Lease,  as  they  could  not  by  any 
Mode  make  the  original  Lease  their  own,  does  not  apply 
here.  This  Estate  was  made  her  own  to  all  Intents ;  and 
there  is  no  Equity  for  the  Representatives  of  her  Husband 
against  her  Representative.  Though  Counterparts  of  the 
Leases  cannot  be  produced,  it  is  very  improbable  that 
Counterparts  were  not  executed. 

Sir  Samuel  Romilly,  in  reply. 

Here  ia  no  Appointment  certainly,  except  by  the  Will. 
No  Counterparts  of  the  Leases  were  found;  though  it  b 
very  improbable,  that  there  were  not  Counterparts ;  but, 
admitting  the  Existence  of  such  Instruments,  could  they  be 

considered  as  an  Execution  of  the  Power :  a  Release  or 

*  

Surrender  under  Seal  of  the  Estate,  that  was  the  Testa- 
tor's? The  Effect  of  the  Counterpart  is  merely  the  Accept- 
ance of  the  new  Lease,  with  the  Covenants  of  the  Lessee. 
No  Counterparts  however  being  found,  it  is  in  vain  to  con- 
sider this.  ^ 

There  is  no  Doubt,  that  the  Testatrix  intended  to  exe- 
cute her  Power  in  Favour  of  Dr.  Lynch ;  and  that  be 
should  take  under  her  Will :  but  her  Will  did  not  convey 
the  legal  Estate.  That  was  already  vested  in  the  Trustees 
under  her  Husband's  Will :  her  Power  of  Appointment 

was 
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was  over  die  equitable  Interest  only :  and  the  Efiect  of  the 
Death  of  the  Appointee  in  the  Life  of  the  Testatrix^  the 
Appointment  being  by  Will^  is  a  Case  of  Lapse,    It  is 
said^  thaty  having  renewed,  she  must  be  considered  as  abso- 
lute Owner  of  tlie  Interest  acquired,  free  from  any  Trust : 
but  a  renewed  Lease  is  subject  to  all  the  Trusts,  which 
affected  the  original  Lease.     If  a  Tenant  for  Life,  with 
Remainder  over,  renews  in  his  own  Name,  it  is  considered^ 
not  as  a  Breach  of  Trust,  but  as  an  Act  done  in  the  fair 
and  just  Use  of  the  Property,  of  which  he  is  a  Trustee ; 
taking  the  new  Interest  just  as  he  had  the  old.     All  Per* 
sons,  interested  in  the  Lease,  had  a  Right,  if  it  wa9  about  to 
expire,  to  insist  on  her  renewing ;  and,  until  she  executed 
lier  Power,  the  renewed  Lease  was  in  precisely  the  same 
Situation,  subject  to  the  existing  Trusts.     No  Distinction 
^vas  ever  made  upon  the  precarious  Nature  of  the  Trusts ; 
that  the  Party  might  put  an  end  to  them.    The  natural 
Course  of  enjoying  College  Leases  is  by  regular  Renewal, 
^tially  at  the  End  of  seven  Years.     Being,  as  Executrix, 
a  Trustee  for  all  the  Purposes  of  the  Will,  she  was  so  at 
the  Imtant  of  Renewal;  though  she  might  have  assigned 
to  the  Trustees,  named  in  tlie  Will ;  and  the  same  Argu- 
luent,  that  she  meant  to  hold  for  her  own  Benefit,  not 
"pon  the  Trusts  of  the  Will,  might  have  been  equally 
^^1  if  she  had  kept  the  Property  in  her  own  Huuds  seven 
Vears. 


1813. 


Brookmait 

V. 
HaL£S. 


The  Master  of  the  Rolls. 

It  does  not  strike  me,  that  the  Nature  of  the  Trust  cai| 
I*  effected  by  its  beipg  pombined  with  a  Power,  which  re* 
majiied  unexercised.  'That  is  a  Point,  which  I  will  con- 
sider with  reference  to  the  Leasehold  Property. 


TIte  Master  of  the  HoLts. 
I^dy  Lt/nch  was  Tenant  for  Life,  with  a  Power  of  Ap- 
^loL.  JL  Ji  poiutmcut 


March  22. 
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potntment  over  all  the  real  and  personal  Estate  of  iier  Hus- 
band. If  she  had  been  Tenant  for  Life  only,  it  seems 
not  disputed,  that  the  Renewal  of  the  College  Leases 
by  her  in  her  own  Name  would  after  h^r  Death  have 
enured  to  the  Benefit  of  the  Devisee  in  Remainder,  tin* 
less  something  has  been  done  by  her  that  amounts  to  an 
Execution  of  her  Power,  I  do  not  see,  how  any  other  Act 
of  her*s  can  have  a  different  Effect  from  what  the  same 
Act,  done  by  a  mere  Tenant  for  Life,  would  have  had.  Il 
seems  to  me  impossible  to  consider  the  Renewals,  sup* 
posii^  Counterparts  were  executed,  as  amounting  to  an 
AppcMntment  by  her  in  her  own  Favour.  The  Lessors 
demise  to  her ;  and  she  covenants  with  them :  but  I  can* 
not  conceive,  how  their  Grant,  or  her  Covenant,  can  be 
called  an  Appointment  by  her  in  favotu*  of  any  Body. 
Acts  of  Ownership  by  a  Tenant  for  life,  with  a  Power^ 
do  not  make  him  Owner,  unless  they  are  such  Acts  as  are 
prescribed  by  the  Power  for  Vesting  the  Property.  Th^e 
is  therefore  no  Distinction  between  the  Leasehold  and  the 
other  personal  Estate.  So  far  as  no  Trust  is  declared,  or 
the  Trust  fails,  the  Estate  remains  unappointed.  That  is 
the  Case  with  respect  to  the  Residue  both  pf  the  real  and 
the  personal  Estate. 


tEPAKI^ 
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LEPARD  V.  VERNON.  S'^'^'^L 

March  22. 

IV'ILLIJM  Femon,  the  youhger,  having  in  1805  con-    Power  of  At- 

■     tracted  to  erect  BuiUingt ,  Sec,  for  the  Board  of  Ord-  toniey  to  a  Crc- 

mcc,  and  beii«  indebted  to  Goodacre  and  Buzzard,  his  ^*^^^  ^^  ^^""^ 

Bankers,  to  the  Ainouht  of  above  i'SOOO,  on  tlie  15th  of  *  ^^^^'  ^^^  •^ 

Mmh,  180&,  executed  to  Down  and  Co.  th*ir  Btinlters  in  ^^,  .    .  "^    ^ 
'  '  »        .  any  Assignment 

LonioHf  a  Power  of  Attorney,  enabhng  them  to  procure  ^f  \^  ^^^ 

aod  receive  from  the  Board  of  Ordnance  **  all  such  Sum  making  Part  of 

"  and  Sums  of  Money  as  now  are,  or  which  may  hereitftei*  any  Security 

"from  time  to  time  become,  du6  and  payable*'  to  hitfi.  8'^^°'  but  with 

He  died  on  the  l6th  of  June,  1809;  and  afterwards  Botm  ^^<^\a«t>o°s» 
,_  ,.,.,  Ti»i  .1,0        that  It  was  to 

uu)  Co.  on  the  24tb  of  the  same  Month  received  the  Sum  ^»n«uin  (l^  r-«. 

of  iSOOO  and  upwards  on  his  Account  from  the  Board  of  ^j^Qf  ^q  apply 
Ordnance.  the  Money  to 

his  Debt,  not 

Bjf  an  Assignment,  dated  the  ISth  ot  December,  1809,  ^"  "^P^ud"** 

William  Femon,  the  elder,  as  one  of  the  Executors  of  ^ij^rcfore  failed 

^fiUkm  Femon,  the  younger,  assigned  to  Goodacre  and  by  the  Death 

J^ui:ard  the  Money  dien  due  or  to  become  due  to  the  of  the  Debtor. 

Estate  of  the  Testator  from  the   Board  of  Ordnance,    Assignment  of 

undfT  the   before-mentioned   Contract,  in   Payment  of  ^^^^  ^^  ^^® 

^3485: 15s:  Srf.  alledged  to  be  due  from  the  Estate  of  f 'f  ^''  \"^ 
•    ^  Judgment  con- 

"*  Testator  to  Goodacre  and  Buzzard;  and  also  gave  {^^^^  ^^  ^ 
^m  a  Warrant  of  Attorney  of  the  same  Date,  to  confess  Cseditor  by  one 
•Judgment  de  boms  I'estatoris ;  otk  which  they  entered  up  Executor  not 
Judgment.  available 

against  the 

Two  Bills  were  filed :  one  by  the  two  Exeaitors  of  Ter-  ^1*'"^"^  ""^  |^^® 

otlierSy  on  be- 
half of  the 
general  Creditors;  tho4igh  perhaps  the  Court  would  not  interpose  against 
the  particular  Creditor,  if  the  Property  had  actually  pa^sed,  or  to  deprive 
kirn  of  any  legal  Advautuge. 

E  C  non 
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V, 

Veenok. 


non  junior,  ^ho  were  not  Parties  in  that  Transaotion,  for 
an  Account,  &c.;  and  anotiier  bv  Goodacre  and  Buzzard; 
claiming  under  their  Assignment,  Warrant  of  Attorney,  and 
Judgment,  to  receive  from  the  Board  of  Ordnance  what 
had  become  due  since  the  last  Payment ;  and  by  their  An- 
swer to  the  other  Bill  insisting,  that  the  DeKvery  of  the 
Power  of  Attorney  by  the  Testator  to  Down  and  Co.  for 
the  Use  of  Goodacre  and  Buzzard  was  equivalent  to  an 
Assignment  of  bis  Interest  in  the  Money ;  that  they  tliere* 
fore  Had  ^  Power,  coupled  viith  an  Interest:  that  the 
Money  was  well  received  by  Down  and  Co.,  and  they  had 
^  Kght  to  apply  it  in  liquidation  of  tljeir  Demand  against 
|he  Testator's  ^plstate.  There  was  parol  Evidence  of  De- 
clarations by  the  Testator,  that  the  Power  was  given  to 
enable  the  Baqkefs  to  apply  the  Moqey  to  tb^ir  Debt, 

Sir  Samuel  Romilly,  Af  r.  Iteach,  and  Mr.  fVray,  for  the 
two  Executors,  Plaintiffs,  insisted,  that  the  Power  of  At- 
.tomey,  given  to  Down  and  Co.  was  vacated  by  tlie  Death 
of  the  Testator ;  find  the  Ex^ytors  were  entitled  to  re« 
cover  the  Money,  received  under  it. 

Mr.  Hart,  and  Mr.  Trower,  for  the  Bankers,  observing, 
that  the  Bill  in  the  first  Cause  was  filed,  not  by  CreditorSj^ 
but  by  two  Ejfecutors  and  the  residuary  Legatees  against 
the  other  Executor  and  Creditors,  contended,  that  the 
Power  of  Attorney  was  not  revoked ;  that  one  Executor 
may  give  a  Preference  to  a  particular  Creditor;  that  Good- 
acre  and  Buzzard  did  not  ask  the  Assistance  qf  the  Court; 
and  the  Judgn^ent,  if  good  at  Law,  could  not  be  set  aside 
|n  Equity.  The  Case  qf  Hurst  v.  Goddard  (a)  was  re- 
ferred to. 

The  Master  of  the  Rolu, 
7))e  C^uestion  is,  to  which  of  these  Claimants  the  Money 

(a J  I  pA,  Ctf.  169, 

belonged. 


CASES  IN  CHANCERY^  53. 

beloi^d.    It  is  contended,  that  Goodacre  and  Buzzard         1813. 
are  entitled  to  retain  it ;  as,  though  William  Vernon  died,       t  ^^^^^^  j% 
before  it  was  received,  the  Power  of  Attorney  was  not  yci-  ^^ 

voked  by  his  Death ;  that,  being  given  to  them  to  secure  a      Ve&nox. 
Debt  due,  it  was  not  a  revocable  Power.    There  is  no 
mitten  Evidence  of  the  Purpose,  for  which  it  was  given. 
It  is  a  mere  common  Power,  not  accompanying  any  Assign- 
ment of  the  Debt,  nor  making  Part  of  any  Sectirity  given 
to  the  Bankers.     There  is  indeed  parol  Evidence,  that 
V&non  had  declared,  it  was  to  enable  them  to  apply  the 
Money  to  the  Debt,  due  to  them.     But  that  is  not  enough 
to  operate  as  an  Appropriation  of  tlie  Money,  or  to  pre- 
vent it  from  becoming  Part  of  the  Testator's  Assets.    In 
the  Case  o(  Mitchell  v,  Eades  (a)  the  Power  was  made    Power  of  At- 
irrefocable:  yet  it  was  not  allowed  to  be  effectual  against  torney  toa  Crc* 
the  general  Creditors  after  the  Death  of  the  Debtor.  ditor  to  receive 

Money,  though 

The  other  Claim  was  under  the  Assignment  by  one  of  '"^  ^  irrcvo- 

4e Executors,  Hilliam  FernoHj  subsequent  to  the  Testa-  ,    ,  *    .        , 

,  .    •        .  ,  ,  tual  against  the 

tors  Death.     It  is  said,  as  each  of  the  Executors  has  the  geneml  Crcdi- 

Power  to  dispose  of  the  Assets,  the  Assignment  by  one  is  tors  after 
good.    If  he  had  parted  with  any  Portion  of  the  Property  Death  of  the 
to  Goodacre  and  Buzzard,  if  by  the  Assignment  they  had  Debtor. 
Obtained  any  legal  Advantage,  it  could  not  perhaps  be 
^i^eo  from  them :   but  this  is  a  mere  Assignment  of  a 
^ose  hi  Action  by  one  of  several  Executors,  of  which  no 
^se  can  be  made,  unless  this  Court  shall  act  upon  it,  and 
interfere  to  give  the   particular  Creditor  an  Advantage 
%vnst  the  other  £xecutors  and  the  general  Creditors, 
''^t  the  Court  will  not  do ;   but  will  direct  the  Money  to 
be  paid  to  the  other  Executor  for  the  Benefit  of  the  gene- 
>^I  Creditors.     Goodacre  and  Buzzard  have  a  Judgment, 
It  1$  true :  bat  that  does  not  make  them  the  Persons  en- 
titled to  receive  the  Debt ;  though  it  may  give  them  a 

(a J  Pre.  Ch.  125. 

E  5  Prioiity 


u 


i8id. 


LltABD 

Vies  OK. 
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Priority  in  the  Administration  of  Assets.  It  is  for  the 
Dthor  Creditors  to  consider,  whether  they  shoold  not  make 
Application  lo  the  Court  of  Law,  in  which  the  Judgment 
was  entered  up.  Upon  the  Case  of  Ebcell  v.  Qjua$h  (a) 
I  conceivei  that  Judgment  will  be  found  to  be  of  no 


The  Bill  of  Goodacre  and  Buzzard  to  hare  the  Mooqr 
pind  to  them  must  be  dismissed  with  Costs  as  against  the 
Board  of  Ordnance,  and  withotut  Costs  as  against  the  other 
Executors ;  and  upon  the  Bill  of  the  other  Executors  die 
Money  must  be  paid  out  of  Court  to  them. 

(aj  1  Sir.  20. 


LOUD  SOUTHAMPTON  v.  ALIUQUIS 

^  HERTFORD. 


or 


1S13. 

UOLLS. 

Xtfyl7>  18,21. 

Trust  of  a 
Term  during 
the  respective 
Minorities  of 
the  respective 
Tenants  for 
Life  or  in  Tail 
in  Possession, 
&c.  to  rcceiw 

and  lay  out  the  Rents,  &c.  in  Stock,  to  accumulate,  for  such  Persons, 
as  should  upon  the  Expiration  of  such  Minorities,  or  Death  of  the 
Minors,  be  Tenants  in  Possession,  or  entitled  to  the  Rents*  and  of  the 
Age  of  twenty-one,  too  nmole ;  and,'  being  Toid  in  ita  Cieatioo,  is  in* 
capable  of  Modification^  so  as  to  establish  it  in  the  Elxtent,  to  which  it 
laijht  hate  been  originally  carried. 

contained 


BY  Indentures,  dated  the  \2th  and  Idth  of  July,  179t\ 
Estates  were  conveyed  in  strict  Settlement;  subject 
to  a  Term  of  1000  Years  upon  the  following  Tnist : 

That  dtiring  the  Minority  or  respective  Minorities  of 
any  Peraon  or  Persons  respectively,  uho  for  the  Time 
being  shoold  by  virtue  of  the  limitations  hereiiriiefgfe 
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tontaincd  be  immediate  Tenant  for  Life,  in  Tait  Male,  or         1813. 


in  Tail,  in  Possession  of  or  actually  entitled  to  the  yearly 
Rents,  Issues,  and  Profits,  the  Trustees  should  receive  and  Qo,;^^^]^^©!^ 
take  the  yearly  Rents,  8cc.  and  pay  and  apply  so  much  as  ^^     * 

should  remain  after  answering  the  Payments  before  or  Marquis  of 
after  mentioned  in  or  towards  the  Discharge  of  the  prin-  Hertford* 
cipal  Sums,  which  should  then  affect  the  said  Estates,  so 
that  they  might  be  compleatly  freed  and  discharged  from 
die  mme ;  and  after  Payment  of  all  such  Charges  and  Iit« 
cvmbrances  should  during  such  Minority  or  respective 
Mmoritits  as  last  mentioned,  lay  out  and  invest  the  said 
vearly  Rents,  &c.  in  the  Purchase  of  public  Stocks  or 
Funds,  or  upon  Government  or  real  Securities  in  England^ 
to  be  from  time  to  time  altered  and  varied  as  Occasion 
should  require;  and  receive  the  Dividends,  Interest,  &c. ; 
and  lay  out  and  invest  the  same  in  the  Purchase  of  or  upon 
Stocks,  Funds,  or  Securities,  of  the  like  Nature,  to  be  also 
from  time  to  time  altered  and  varietl,  so  that  the  same 
might  during  such  Minority  or  respective  Minorities,  as 
aforesaid,  accumulate ;  and  to  stand  possessed  of  and  inte- 
fc^  \n  the  Sums  of  Money,  Stocks,  Funds,  and  Securi- 
^>to  be  purchased  with  such  yearly  Rents,  and  the  In- 
^rest.  Dividends,  and  annual  Produce,  respectively,  and 
^  Accumulations  thereof  respectively,  and  the  Dividends 
and  annual  Produce  of  such  Accumulations,  in  Trust  for 
such  Person  or  Persons  respectively  as  should  immediately 
upon  tlie  Expiration  of  such  Minority  or  respective  Mi- 
^rities,  as  afores&id,  or  the  Death  or  Deaths  of  such 
Minor  or  Minors,  as  aforesaid,  be  Tenant  or  Tenants  io 
Possession,  or  entitled  to  the  Rents  and  Profits,  and  be  of 
the  Age  of  twenty-one  Years ;  and  that  in  the  mean-time 
and  until  the  said  Rents,  issues,  and  Profits,  should  amount  , 

to  a  Sum  competent  for  the  Discharge  of  the  Sums  so  to 
be  discharged,  the  Trustees  might  invest  the  same  in  the 
Purchase  of  Stock,  8cc.  and  that  ia  such  Case  Ibe  Divi- 
dends and  Interest  of  such  l&<$t  mentioned  Stock  should  be 

£  4  accumulated^ 
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]813*         tocumdated,  and  the  same  and  the  Accumulations  thereof 


.  be  laid  out  and  invested,  as  last  hereinbefore  mentioned; 

SouTHAM^TOK  ^^  ^^  Same  respectively  should  be  applied  in  the  Discharge 
^^  of  the  said  Sums  of  Money  so  to  be  discharged. 

Marquis  ^f 

Hjsetford,         The  Bill  contended,  that  the  Direction  for  the  Accumu* 

lation  of  the  Rents  and  Profits,  during  Minority,  until  tiiere 
should  be  a  Tenant  in  Possession  of  the  Age  of  twenty-one, 
is  illegal  and  void ;  and  that,  therefore,  the  Plaintiff,  as 
Tenant  in  Tail,  is  entitled  to  all  the  Estates,  and  to  all,  or 
so  much  of,  the  Rents  and  Profits  as  should  remain  after 
disdiarging  the  Incumbrances.  ""l 

Sir  Samttel  Romilly,  Mr.  Bell,  and  Mr.  Heald,  for  the 
Plaintiff; 

The  Question  upon  the  Validity  of  the  Trust  of  this 
Term,  is,  ^vhether  the  Direction  to  accumulate  the  Rents 
during  the  successive  Minorities  of  Tenants  for  Life  or  in 
Tail,  until  there  sliall  be  some  Tenant  in  Tail  adult,  fo 
whom  the  whole  Accumulation  is  to  be  paid,  is  not  too 
remote ;  as  it  may  possibly  endure  much  longer  than  the 
allowed  Limits.  It  might  happen^  though  not  probable, 
that  this  Accumulation  would  go  beyond  a  Century :  if, 
for  Instance,  the  present  Lord  Southampton,  who  is  a 
Minor,  should  marry,  and,  dying  under  Age,  leave  a  Minor, 
who  might  do  the  same.  In  Griffiths  v«  Fere  (a)  the 
Lord  Chancellor  lays  down,  as  well  settled,  that  the  Possi- 
bility, that  an  Executory  Devise  may  fall  witliin  the  legal 
Limits,  will  not  support  it.  This  Trust  for  Accumulation 
therefore,  not  being  within  the  Act  of  Parliament  (i), 
made  in  consequence  of  the  Case  ou  Mr.  Thellusson^s 
Will  (c),  must  fall. 

(a J  9  Ve9. 127.  See  134.  (c)  Theilusson  v.  Woodford, 

(b)  Stot.  39  and  40  Geo.     4  Ves,  227.  9  ^«.  112.   13 

3»c*98*  r«.  209. 

Mr. 
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Mr.  Hart,  and  Mr.  Roupell,  Sir  Arthur  Piggoit,  Mr.         .18 IS. 
Leach f  Mr.  Martin,  Mr.  Wetherell,  and  Mr.  Pkillimore,  "T^ 

for  the  different  Defendants,  claimiag  in  Remainder:   Mr.  SovTiiAMvroi 
^chords,  and  Mr.  Perkins,  for  the  Trustees.  v. 

Marquis  o^ 

This  Direction  for  Accumulation  does  not  necessarily  Hertford. 
include  a  longer  Period  than  the  Law  allo%i  s ;  and  may 
fall  within  those  Limits.  It  is  not  a  plain,  direct,  Trans* 
gression  of  tlie  Law ;  as  tlie  Limitation  in  Lade  v.  Holford 
(a),  looking  to  a  Period  of  twenty-six  Years.  Tlial  Ac- 
nunulation  might  proceed  as  long  as  die  Estate  might  be 
made  unalienable  was  admitted  in  the  Case  on  Mr.  Thel" 
lussons  Will.  All  the  Consequences,  represented  as  flow* 
ing  from  tliis  Accunmlation,  might  happen  upon  any  Limi- 
tations in  Tail;  a  Series  of  successive  Minorities  preventing 
Alienation. 


If  however  thb  Trust  goes  too  far,  it  is  void  only  for  the 
£xcess ;  if  capable  of  being  clearly  distbguished  :  Phipps 
▼.  Kelynge  (b).  It  is  valid  therefore  at  least,  until  a 
Tenant  in  Tail  attains  the  Age  of  twenty-one. 

Sir 


CaJ  3  Birr.  14l6.  VBIack. 
4C8.  Ami,  476.  Ftarnes  Ex. 
Dcv.  530:  Mr.  Butlers  Edi- 
tion and  bis  Note  (1  )• 

fb)  Frame's  Exec.  Dcv. 
Blr.  Poxsell^a  Edition,  84.  Mr. 
Butler's  lidmon,  6 16. 

Pkipps  v.  Kelynge,  20th 
July,  1767.  (Reg.  Lib.  B. 
1766,  Folio  529.) 

The  Duchess  of  Bucks  and 
NormoMby,  being  possessed 
of  »  Lc»5e  from  the  Crown 
for  the  Remainder  of  a  Term 


of  thirty  Years  and  tlirc(» 
Days,  and  seised  of  a  capital 
Messuage,  &c.  and  also  pos- 
sessed of  personal  Estate,  by 
her  Will,  dated  the  15th  of 
February^  1742,b<'queathed  to- 

William  Kelunire   and  others,  • 

•^         ,,  ,       ,  /TniRtofReuts 

her  Executors,  all  her  Lease-  ^^  Le^^hold 

hold    Estates    in    Yorkshire^  Estate,  to  accii- 

which  she  held  of  the  Crown,  "»"la^  •«<*  lie 

•    'P      *  .L   i.  *i             .1     c  ***id  out  in  Fn»c-. 

lu  Trust  that  they  or  the  bur-  u  ij  ^  t  t 

vivors,  &c.  should  from  time  to  be  settled, 

to  time,  during  the  Term  of  ceased  at  the 

icars  therein,   lay  out   the  ^    ^.    ^  '^ 

'       -^  one  of  the  nrst 

clear  Tenant  in  TaiL 
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Lord 

SOUTHAMPTOV 

V. 

Marquis  of 

HiRTfORD. 


Sir  Samuel  Romilly,  in  Reply. 

The  View,  taken  of  this  Case  with  reference  to 


cWar  yearly  Profits  in  the 
Purchase  of  Iiands*  of  Inhe- 
ritance in  their  Names ;  and 
convey  and  settle  the  same  to 
the  Use  of  the  Plaintiff  Con- 
staniinc  during  his  Life,  with- 
out Impejichmcnt  of  Waste ; 
with  llemainder  to  Trustees 
for  preserving  contingent  Uc- 
maindors;  Remainder  after 
the  Death 'of  the  Plaintiff 
Constant inc  to  his  first  and 
other  Sons  in  Tail  Male ;  Re- 
jmainder  to  the  Use  of  James 
fkipps^  Brother  of  the  Plain- 
tiff Constantiiic,  for  his  Life, 
with  Remainder  to  his  first 
and  other  Sons  in  Tail  Male; 
Remainder  to  the  Testatrix's 
Godson  the  Ilonorahlc  Ed- 
wundBoyhy  for  Li fo,  with  Re- 
mainder to  his  first  and  other 
Sons  in  Tail  Male;  with  ulti- 
mate Remainder  to  the  Tes- 
tatrix's own  right  Fleirs.  And 
the  Testatrix  gave  to  her  said 
Executors  all  her  personal 
Estate  whatsoex-er,  in  Trust 
in  the  first  Place  to  pay 
thereout  certain  Annuities 
therein  mentioned,  and  such 
(f\hcr  Annuities,  Legacies,  or 
Suns,  as  she  should  give  or 


appoint,  by  any  Deed 
dicil  to  her  said  Will 
other    Writing    whats 
and  then  in  Trust  to 
the  Remainder  of  her  p 
Estate    in   the    Purcfc 
Lands  of  Inheritance, 
Names  of  ihcm,  their 
tors,  &c.  and   to  sett 
convey   the  same   up- 
same  Persons  and  theii 
and  for  the  same  Uj 
Estates,  as   she  Imd 
before  directed  touch 
Lands  tolbc  purchas* 
the  Rents  of  the  said 
hold  Estate ;  and  she 
all  her  real  Estates  U| 
same  Trusts;    and  d 
that,    until    such    Pi 
could  be  found,  her  S] 
ecutors  should  place  < 
Trust    Monies    cilhei 
Land  or  Government 
tics,  as  they  should 
and  pay  the  Produce 
to  such  Persons  as  wo 
entitled  to  the  Proiluct 
said  Estate,  when  pun 

The  Bill    prayed, 
other  Things,  an  Acc< 
the  personal   Estate 
Testatrix,  and  of  the  H 
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cap^jcity  of  AlieQation  from  the  Minority  of  Tenants  in 
Tail  isuot  accurate.    That  Incapacity  is  not  produced  b; 

the 


SQ 


1813. 


the  Leasehold  Premises,  an 
Execution  of  theTrusts  of  the 
W\  aud  a  Receiver;  and  by 
abccrcc,  made  on  the  J  2th 
Day  of  March ^  1744,  it  was 
declared,  that  the  Will  ouglit 
to  be  estabh'shcd,  and  the 
Trusts  performed j  &c.  Un- 
der a  private  Act  of  Parlia- 
ment the  Lease  was  renewed 
oQt  of  the  personal  Estate  of 
the  Duchess;  and  the  new 
Lnse,  being  granted  to  the 
Plaintiff  Constantine^  was  as- 
signed to  the  Defendant  Ke^ 
kngt  in  pursuance  of  the 
Directions  of  the  Act  upon 
theTrusts  in  the  Will ;  and 
the  Plaintiff  Constantine  John 
(^  eldest  Son  of  Censtan^ 
'wj  having  attained  twenty- 
^  they  obtained  a  farther 
««ncwal,  to  commence  from 
the  Day  the  renewed  Term 
of  twenty-one  Years  would 
«*tennine,  at  the  Expencc 
**f  Constantine  the  Father. 

^c  Bill,  suggesting  that 
^^c  Plaintiff  Constarttine  John 
^^  his  attaining  the  Age  of 
twenty-one  Years  became 
entitled  to  the  absolute  In- 
^r«st  and  Property  in  the 
laid  Leasehold  Estate,    de« 


vised  by  the  Will  of  the  late 
Duchess  in  Trust,  Sec.  to  be 
purchased,  as  the  first  Person 
entitled  to  take  the  real  Es- 
tate, as  Tenant  in  Tail  Male, 
subject  to  and  expectant  upon 
the  Determination  of  the  Es- 
tate for  the  Life  of  the  Plain- 
tiff Constantine  therein,  in- 
sisted, that  the  Plaintiffs  were 
entitled  to  have  an  Assign- 
ment of  all  the  said  Leases, 
&c.  as  they  should  appoint; 
and  in  case  of  the  Death  of 
Constantine  before  such  As- 
signment that  his  Son  the  said 
Constantine  John  was  entitled 
to  have  such  Assignment 
made  to  him  absolutely,  or 
in  Trust  as  he  should  ap- 
point; and  the  Bill  prayed 
accordingly. 

The  Defendants,  tjie  In- 
fants, by  their  Answer  in- 
sisted," that  the  Plaintiffs 
were  not  entitled  to  such  an 
Assignment;  and  that  the 
Rents  and  Profits  ought  to 
be  laid  out  in  the  Purchase 
of  Land  upon  the  several 
Trusts,  declared  in  tlie  WilL 

Lord  Camden^C.  **  declared, 
^'  that  the  present  Lease  to- 
"  gcther  with    the  two  re- 

**  newed 


I^rd 

SOUTHAMFTOH 

r. 
Marquis  pf 
IIebtford. 
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Lord 
Southampton 

Marquis  of 

UERTFQllb, 


die  Act  of  the  Parties^,  creating  the  Limitations;  and  ib6 
same  Effect  might  follow  from  a  Succession  of  Persons, 
who  happened  to  be  Lunatics.  It  is  said  to  be  a  Rule  of 
Law,  that  Property  may  be  incapable  of  Enjoyment, 
while  it  is  unalienable ;  and,  without  disputing  that  No- 
tion, it  is  sufficient,  that  in  this  Instance  the  Restraint  of 
Alienation  and  Enjoyment  is  for  a  longer  Period  thaC^ihe 
liaw  permits.  A  Limitation,  so  void  in  its  Creation,  was 
never  sustained  upon  the  Distinction,  that  it  is  void  only 
for  the  Excess,  except,  under  the  late  Act  of  Parliament, 
in  Griffiths  v.  Vere.  The  Limitation  in  Lade  v.  Hofford 
was  not  established  for  twenty-one  Years.  The  Case  of 
Phipps  v.  Kelynge,  which  is  very  shortly  stated  in  Feame, 
turned  upon  a  different  Principle :  the  Reason  is  not  stated : 

but 


'*  ncwed  Leases  of  the  Prcr 
**  mUcs  in  question  are  all 
"  affected  with  the  Trust  de- 
"  clared  in  and  by  the  Will 
"  of  the  late  Duchess  of 
**  Bucks;  and  that,  as  the 
"  PhiintifT  Constantint  John 
"  Phipps,  the  eldest  Sou  of 
"  the  Plaintiff  Comtantinc 
**.Phipps,  the  first  Tenant  for 
**  Life,  has  attained  his  Age 
*•  of  twenty-one  Years,  the 
'•  same  ought  to  be  assigned 
**  by  the  Defendants  the  Ex- 
"  ecutors  and  Trustees  (sub- 
'*ject  to  such  Mortgage  or 
**  Demise  as  shall  be  made 
"  thereof  by  the  said  Defend- 
"ants  under  the  Direction  of 
"  the  Act  of  Parliament,)  to 
**  the  Plaintiflf  Constantine 
"  nippSy  the  Father,  for  his 
"  Life;   and  from  and  after 


"  his  Decease  to  the  Plaintiff 
"  Constantine  John  Phipps, 
''  his  Executors,  Administra- 
"  tors,  and  Assigns;  for  that 
"  the  Trust  declared  by  the 
**  Will  of  the  said  Duchess 
''  of  Ducks  of  accumulating 
"  the  Rents  and  Profits  of  the 
"  Leasehold  Premises  to  be 
"  laid  out  in  the  Purchase  of 
*'  Lands  to  be  settled,  as 
"  therein  directed, ceased  and 
^*  became  void  on   the  said 

« 

**  Plaintiff  Constantine  John 
"  Phipps  attaining  the  Age 
"  of  twenty-one  Years ;  the 
"  Law  not  permitting  aLe^c- 
*'  hold  Interest  to  be  settled 
"  unalienably  beyond  the 
"  Time  of  the  first  unborn 
"  Person  entitled  thereto  his 
"  or  her  arriving  at  the  Age 
"  of  twenty-one  Years." 
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Imtdie  Court  roust  have  understood. that  as  a  Direction  1813^ 

to  carry  the  Bents  and  Profits  as  far  as  the  law  would  ^^^ 

permit,  vebtii^  them  therefore  in  the  first  Tenant  in  Tail:  South  am  ptok 
Wf  if  this  Accumulation  is  good  for  twenty-one  Years,  i.. 

suppose,  the  Plaintiff  dies  under  twenty-onCi  to  whom  are      Alarquis  of 
the  Rents  during  his  Minority  to  go  ?  Hkrtford. 

The  Master  of  the  Rolls. 
In  the  Case  upon  Mr.  ThdlnatotCn  Will  it  was  admitted    Before  the 
00  all  Sides,  that  Trust  of  Accumulation  could  not  exceed  Stat  39  and 
the  limits  of  JExecutory  Devise:    it  was  on  one    Side  40Gro.  3.  c. 
slreimously  contended,  that  it  could  not  go  so  far :  but  it  5*'  Accumula^ 

was  decided,  that  so  long  as  an  E$tate  may  be  kept  from  |'^"  ^^^^^  ^*^® 

1  A  .    .  t       J-         J        A      ^^^  co-cxten- 

wsting,  so  long  Accumulation  may  be  du-ected.     An    .        .  ,    , 

Cstate  may  be  kept  from  vesting,  until  an  unborn  Child  of  ^.Quld  not  cx- 

a  Person  in  being  attains  the  Age  of  twenty-one :  but  an  cced  the  Limits 

Estate  could  not  be  limited  so  as  to  vest  only  in  the  first  of  executory 

Beflcendaqt  of  a  Person  in  being,  who  might  attain  twenty-  Devise:  viz. 

one;  as  that  Descendant  might  be  the  Child  of  an  unborn  ""^/^  "^^  ""^^"^ 

Child,  or  a  Person  more  remote ;  and  thp  Period  therefore       * .  ^   *    ^'* 

L  t         1   1       11        1  ▼  •    .  ^^^  >"  being 

Buch  beyond  the  allowed  Lunits.  ^ttj^incd  twcn- 

llnt  is  the  Direction  as  to  the  Continuance  of  this  ,\    .   *. 
.  .         ^         .       Limitation  to 

Accumulation;  and  the  consequent  Suspension  of  vesting  ^^^  ^^|    j^  ^j^^ 

^  the  accumulated  Fund;  as,  if  there  should  be  a  Suc^  first  Descendant 
cession  of  Tenants  for  Life,  dyhig  under  twenty-one^  the  of  a  Person  in 
Accumulation  would  be  to  continue,  and  the  accumulated  being,  who 
Fund  to  vest  only  in  a  person,  attaining  that  Age,  however  ""g^^t  attain 
remote  the  Period.    To  that  Extent  it  is  impossible  to  'wcnty-one,  too 

•        ii«  1  i-w-^-r  remote* 

support  It :  whether  it  can  m  supported  tq  any  Extent  I 

shall  not  deterqdine,  until  I  see  the  Case  of  Phipps  v. 

Kelynge  in  the  Register's  Book^    An  executory  Devise, 

exceeding  the  allowed   Limits,  is  void  in  toto;    and  in    Accumulation 

Griffiths  v.  Vere  (a)  it  seems  to  have  been  very  much  taken  exceeding  the 

for  granted,  that,  independently  of  the  Statute  the  sanie  Limits  of  the 

Rule  Y9QvH4  apply  iq  a  Trust  of  Accumulaliop    but  the  ^^^^-  ^^  ^"*^  ^^ 

"  •        Gfo.3.  c.  .98, 

(aj  9  Vcs,  1^7.  void  only  for 

Olyect  the  Exccj«. 
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1813.  Object  of  the  Statute  ivas  held  Sufficiently  ans^^ered  By 

tutting  doun  the  Excess.     In  Phipps  v.  Kelynge   the 
Trust  docs  sefcm  supported  to  a  '^fcerlahi  Extent,  and  dis- 
allowed as  to  the  rest.     My  present  Impression  is,  that 
Marquis  of      ^^^^  ^^s  Room  there  for  a  Severance  of  the  Trust  into 
'HERTfORD,     different  Portions;  which  seems  to  be  precluded  by  the 

Frame  of  the  present  Settlement. 


Lord 

SoUTnAMPTOK 

V, 


The  Ma8t:£R  of  the  Rolls. 
M^  64.  I  have  examined  the  Case  of  Phipps  v.  Kelj/nge;  and 

find  it  id  in  Substance  as  stated  in  the  Note  in  Fearne^s 
executory  Pevise^ ;  but;  when  the  Circumstances  are  at- 
tended to,  I  do  not  think,  it  will  be  found  to  be  an  Autho* 
rity  for  the  Proposition,  that  a  Trust  for  Accumulation, 
exceeding  the  allowed  Limits,  is  void  only  for  the  Excess. 
Lord  Alvanky  in  thfc  Thellusson  Case  says  (a),  that  Phipps 
V.  Kclyiige  is  not  properly  a  Case  of  Accumulation ;  as 
Phipps  bad  a  Right  to  call  from  time  to  time  to  have  the 
Rents  and  Profits  laid  out  in  Lands  to  be  settled,  lliat 
certainly  was  so;  and  there  was  a  Direction,  that,  ufitil 
proper  Purchases  could  be  found,  the  Money  should  be 
laid  out  in  Government  or  real  Securities,  and  the  Interest 
paid  to  the  Persons,  who  would  have  been  entitled  to  the 
Kents  and  Profits.  There  was  therefore  no  Period,  during 
which  the  Rents  and  Profits  of  the  I^a&ehold  Estate 
would  have  been  wholly  withdrawn  from  Enjoyment. 
Still  to  a  certain  Degree  there  was  a  Tru'^t  for  Accumula- 
tion ;  as  the  Rents  and  Profits  themselves  are  not  to  be 
enjoyed,  but  only  the  Produce  thereof,  when  invested  in 
Laud  or  Securities.  Whether  that  was  a  Trust  wholly 
void,  or  good  in  Part  and  bad  in  Part,  Lord  Camden  under 
the  Circumstances  of  tlie  Case  bad  no  Occasion  to  con- 
sider ;  as  tbe  eldest  Son,  the  first  Tenant  in  Tail,  had 
attained  tweuty-one,  before  tbe  Suit  was  instituted.     IJe 

(a)  4  r«,  338. 

did 
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«? 


V, 

Marquis  of 
Hbbtford. 


Ad  not  quarrel  with  the  past  Application  of  the  Rents:  1813. 

lor  was  it  his  Interest  to  do  so ;  as  his  Father,  the  Tenant         ^"p^ 

for  Life,  was  living.    All  j^e  contended  against  his  Brothers,  q 

^tided  to  Estates  Tail  in  Remainder,  was,  that  this  Sort 

of  Accumulation  should  go  no  farther;   the  Leasehold 

Estates  having  vested  absolutely  in  him,  as  Tenant  in  Tail 

of  the  Freehold,  subject  to  his  Father's  life  Estate^    if 

that  was  true,  as  it  was  held  to  be,  it  was  immaterial, 

^rhether  the  Trust  was  retrospectively  good,  or  not;  and 

therefore  it  would  be  too  much  to  construe  the  Declaration, 

that  the  Trust  ceased  and  became  void  upon  his  attaining 

the  Age  of  twenty-one,  into  a  positive  Decision,   that, 

uatii  he  attained  that  Age,  it  was  valid  and  effectual ;  that 

hem^  a  Pouit,  on  which  no  Decision  was  sought  by  any  of 

the  Parties  in  the  Cause. 


is  Lord  Camden  decided,  ttiat  the  first  Tenant  in  Tail 

hecame  absolutely  entitled  to  f.e  Leasehold  Estate,  I  do 

oot  see  distinctly,  how  it  could  be  held,  that  it  vested  in 

hin  only  at  the  Age  of  twenty-one.    The  Decision  upon 

the  first  PoiiU  implied,  that  the  Leasehold  Estate  was  to 

he  considered  as  subject  to  the  same  Limitation  as  the 

Freehold,  notwithstanding  the  Attempt  to  confine  the  sue- 

cesflTe  Takers  to  the  Enjoyment  of  less  than  the  entire 

BcDti  and  Profits  of  the  l^sehold.     If  so,  the  general 

Kale  is,  that  the  Leasehold  Estate  vests  absolutely  upon 

^  Birth  of   the  first  Tenant  in  Tail  of  the  Freehold. 

The  Question  then  woMid  have  been,  whether  the  Direc* 

tioD  for  a  modified  Accumulation  was  to  be  taken  as  a 

Decl^tion  of  Intention,  that  the  two  Estates  should  go 

together,  subject  to  such  modified  Accumulation,  as  long 

as  t)ie  Rule3  of  Law  and  Equity  would  permit ;   and 

wbether  a  Court  of  Equity  would  in  consequence  of  such 

Jatentioo  suspend  die  vesting  as  loi^  as  the  Testatrix 

Jbenelf  xnight  by  a  sfpccific  Provision  have  suspended  it. 


In 


General  Rule, 
that  Leasehold 
Lstate  limited 
with  Freeholil 
vests  abbolutely 
on  the.  Birth  of 
the  first  Tenant 
in  Tail,  subject 
to  the  Intention, 
declared  or  im- 
plied, that  they 
shall  go  to- 
gether, as  long 
as  the  Rules  of 
Law  and  Equity 
permit. 


u 
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Lord 

SOUTUAMPTON 

V. 

Marquis  of 
J1ebtfori>- 
Under  a  Li- 
mitation of 
Leasehold  Es- 
tate with  Free- 
hold the  vesting 
of  the  former 
in  the  first  Te- 


In  the  Case  of  Ware  v.  Polhill  (a),  where  the  Ren 
^nd  Profits  of  Leasehold  Estate  were  to  go  to  the  Persoi: 
entitled  to  the  Rents  of  the  Free^iold  and  Copyhold  Estate 
but  with  a  Power  to  the  Trustees  at  any  Time  with  Co; 
sent  of  the  Persons  so  entitled,  or,  if  Minors,  at  the 
owp  Discretion,  to  sell,  and  uivest  the  Produce  in  re 
Estate  to  the  same  Uses.  The  Lord  Chancellor  hel 
that,  notwithstanding  the  Power,  the  Leasehold  Esta 
vested  absolutely  in  the  first  Tenant  in  Tail  from  tl 
Time  of  his  Birth« 


Power  to  sell, 
and  invest  the 
Money  in  real 
Estate  to  tbe 
same  Uses. 


The  present  Case  however  is  different  from  cither  < 
nant  in  Tail  not  those.  This  is  an  Attempt  wholly  to  sever  the  surpli 
prevented  by  a    Rents  and  Profits  from  the  legal  Ownership  of  the  Estal 

for  a  Time,  that  may  extend  much  beyond  the  Perio< 

allowed  for  Executory  Devises  or  Trusts  of  Accumulatior 

^nd  to  give  them  to  a  Person,  who  may  not  come  ini 

Existence  until  after  that  Period.     I  do  not  see,  how  at 

Part  of  such  a  Tri;st  can  be  executed.     |n  Ware  v.  P9 

hill  the  Lord  ChaftceUor  held  the  Pow^r  of  Sale  to  Is 

void  upon  thp  Ground,  that  it  might  travel  titroi^gh  liil 

Dorities  for  two  Centuries ;  and  adds  (b),  *^  If  it  is  be 

to  the  Extent,  in  which  it  is  given,  you  cannot  model 

to  make  ix  good."     In  Lade  v.  IJolJ'ord  the  Court  eft 

uot  attempt  to  mode]  the  Trust,  and  make  it  good  in  tl 

Extent,  to  which  it  might  have  been  well  carried  on  in  5 

Creation.     As  to  the  Possibility,  that  Lord  Southanrptm 

qiay  attain  the  Age  of  t\venty>one,  that  never  has  be« 

held  to  be  an  Answer  to  the  Objection,  that  the  Trust, 

originally  created,  is  too  remote.     Supposing  this  Ace 

mulation  allowed  to  go  on,  and  he  dies  under  twcnty*oc 

what  is  to  become  of  the  accumulated  Fund  ?    llie  De^ 

^ays,  it  shall  go  to  the  first  Person  entitled  to  the  Estafl 

wbo  shall  attain  t>i'enty-on^  \  though  tliere  should  be  fl 


u 


i( 


((tj  U  Vcs.  257. 


(hj  1 1  Vc^,  283. 


su- 
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such  Person  for  a  Century  to  come.    As  it  is  impossible  1813. 

so  to  dispose  of  it,  I  should  thus  deprive  Lord  Southamp^  T^ 

ion  of  the  Rents  and  Profits  during  the  Years  he  had  lived  Southampton 
upon  the  Speculation,  that  he  might  live  to  take  the  ac-  ^, 

cumulated  Fund.  Marquis  of 

HSRTFOllD. 

My  Opinion  is,  that  this  Trust  is  altogether  void ;  ex« 
cept  so  far  as  it  is  a  Trust  for  the  Payment  of  Debts. 


1813, 
ALLAN  V.  BACKHOUSE.  junt  19,  21. 

^NiV  Jllan  by  her  Will,  dated  the  8th  of  January^    The  Words 
1783,  devised  a  Manor,  8lc.  and  several  Messuages,  '*  Rents  and 
&c.  Part  of  the  Lordship  or  Town  of  DaUon-upon-Tees,  "  Profits"  ex* 
held  by  one  Lease  for  three  Lives  in  Trust  for  the  Testa-  ^^°!^^^  ^^^'"''^ 
trix,  her  Heirs  and  Assigns,  jointly  with  other  Lands,  be-  ^ 
longing  to  another  Person,  comprised  in  the  same  Lease,  j^^^j  Profits  to 
from  the  Dean  and  Chapter  of  York,  and  all  her  renew-  Mortgage  or 
able  and  other  Estate  and  Interest  therein,  and  also  two  Sale,  when 
Closes,  &c.  at  HilUhouse  Farm,  in  the  Parish  of  Darling'  necessary  to 
toUf  held  by  Lease  for  three  Lives  from  and  under  the  f  "^^*  ^')®  ^^" 
Bishop  of  Durham^  and  all  her  renewable  and  other  ^^^  '  raising  a 

Estate  and  Interest  therein,  and  all  other  her  real  Estates,  ,..  „ 

'  '  tines  on  Re- 

&c.  unto  and  to  the  Use  of  James  jillan,  for  Life,  without  ncwal  therefore 
Impeachment  of  Waste ;  Remauider  to  George  Allan  as  well  as  Por- 
(the  elder)  with  Remainder  to  Trustees,  their  Heirs  and  tions;  and  not 

Assigns  for  ever,  to  the  Use  of  them  and  their  Heirs,  upon  controlled  by 

the  apparent 
general  Intention  to  preserve  the  Estate  entire. 

Contribution  of  Tenant  for  Life  to  the  Fine  on  Renewal  in  Propor- 
tion to  his  Enjoyment ;  not,  as  formerly,  one-third ;  nor,  as  upon  a 
Mortgage,  confined  to  keeping  down  the  Interest. 
V©L.IL^  F  the 


ALLA5I 

V. 
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1813.  *«  following  Trusts:  for  George  JUlan,  the  yoonger,  and 

his  Assigns,  for  life,  without  Impeachment  of  Waste ; 
Remainder  to'  the  Use  of  the  Trustees  and  their  Heirs 
B  cKHouss  ^nri*^  his  Life  in  Trust  to  support  the  contingent  Re- 
mainders after  limited;  Renuunder  in  Trust  for  the  first, 
second,  and  other  Sons  of  the  said  George  Allan,  the 
younger,  in  Tail  Male ;  with  divers  Remainders  over ;  and 
the  ukimale  Remainder  in  Trust  for  James  Allan,  his  HeiF» 
and  Assigns.    The  Will  then  proceeded  thus : 

'^  And  my  Will  is  and  I  do  hereby  desire  direct  and 
'^  appoint  that  the  respective  Leases  from  and  under  the 
''  Dean  and  Chapter  of  York  and  the  Lord  Bi^op  of 
''  Durham  which  I  now  have  or  are  in  Trust  for  me  my 
''  Heirs  and  Assigns  at  the  Time  of  my  Decease  of  and 
''  in  the  said  Leasehold  Premises  at  Dalton-upon-^Tee^ 
^  and  Darlington  respectively  shall  and  may  from  time  to 
^'  time  when  and  so  often  as  Occasion  shall  require  be 
^  renewed  and  filled  up  when  the  Persons  on  whose  Lives 
*'  the  present  or  any  future  Lease  or  Leases  thereof  may 
''  be  held  do  or  may  depart  this  Life ;  and  the  several  and 
**  respective  Fines  Fees  and  Expences  incident  to  or 
''  attending  every  such  Renewal  shall  be  raised  and  paid 
**  out  of  the  Rents  and  Profits  of  the  same  respective 
"  Leasehold  Premises  or  by  and  out  of  the  Rents  and 
"  Profits  of  any  other  Part  of  my  said  Freehold  Mes- 
*^  suites  Lands  or  Tenements  in  the  Name  or  Names  of 
**  my  said  Trustees  Leonard  Robinson  aud  James  Back* 
^  house  or  the  Survivor  of  them  or  his  legal  Representa^* 
'<<  tives;  and  I  do  declare  that  all  new  and  other  Lease  or 
<<  Leases  at  any  time  t>r  times  hereafter  to  be  had  or 
*^  obtained  of  the  same  Leasehold  Premises  respectively 
'^  shall  at  all  Times  during  the  Continuance  thereof  re* 
*^  spectively  remain  continue  and  be  upon  die  same  and 
'^  the  like  Trusts  for  such  Person  and  Persons  and  for 
<'  such  Estates,  &c.  as  are  herembefore  expressed,  &c. 

*'  concerning 
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^  concerning  my  said  hereinbefore  devised  Freehold  Ma-  1813. 

^  noFB  Freehold  and  Copyhold  Messuages  Tenements 
''  Lands  and  Hereditaments  or  as  near  thereto  as  may  be 
"  and  the  Nature  of  the  same  respective  Leasehold  b^ickhouse. 
''  Estates  will  admit  of  to  the  End  that  the  same  respec- 
'^  live  Leasehold  Estates  and  Premises  may  be  held  and 
'^  enjoyed  or  go  along  with  my  said  Freehold  Manors  Free- 
**  hold  and  Copyhold  Estates  and  Premises  so  long  as 
be  and  the  Laws  will  permit'' 


Provisoes  were  added,  enabling  the  Tenants  for  Life  to 
grant  Leases;  and  authorising  George  Allan,  the  younger, 
OB  coming  into  Possession  to  limit  a  Jointure  of  ^200 
i-year  out  of  ''  the  said  Manors  Messuages  Lands  Te- 
^  nements  Hereditaments  and  Pjfeftiises  devised  as  afore- 
«5aid." 

The  Testatrix  died  in  October,  1785.  James  Allan 
«tered;  and  died  m  January,  1790;  when  George  Allan, 
Ae  elder,  entered ;  and  continued  in  Possession  until  his 
Death  in  Mat/,  1808 ;  when  George  Allan,  the  younger, 
^titeied,  as  next  in  Remainder. 

h  January,  1804,  one  of  the  Lives,  for  which  the 

Estite  at  Da/^o/i  was  held,  dropt ;  and  in  1808  another. 

Upon  the  Fall  of   the  second  Life  George  Allan,  the 

Tenant  for  L^fe,  applied  to  the  Trustee  to  raise  a  com* 

yeCent  Sum  by  Mortgage  for  renewing  the  Lease;  who 

nAised;    insisting,  that  by  the  Terms  of  the  Will  the 

Tenant  for  Life  was  bound  at  his  own  Expence  to  renew. 

The  Tenant  for  Life  upon  that  Refusal  renewed  the  Lease 

at  the  Sum  of  ,£6650 ;  and,  not  having  any  Issue,  filed  the 

BiU  against  the  Trustee  and  Robert  Allan,  the  first  existing 

Remainder-man  iu  Tail;  praying  a  Declaration,  that  the 

Fines  and  Fees  of  Renewal  ought  to  be  raised  by  Sale  or 

McM'^Pge  of  1a  competent  Part  of  the  devised  Estates, 

FS  and 
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1815*  and  that  the  PlaintiflF,  having  advanced  the  Sum  of  £6650 

V^^^  for  such  Renewal,  ought  to  be  an  Incumbrancer  thereon 

^  for  the  same  or  some  Part  thereof;  and  that  a  Mortgage 

Backhovss*  iiiight  be  accordingly  executed. 

Sir  Samuel  Romilly,  and  Mr.  Roupell,  for  the  Plaintifil 

The  Objection  of  Laches  in  not  renewing,  when  the  first 

Life  dropped,  is  no  more  applicable  to  the  Plaintiff  than 

the  Defendant  Allan ;  as  it  was  no  more  incumbent  on  the 

former  than  the  latter  to  call  on  the  Trustee  to  renew. 

The  settled  Doctrine  of  Equity  is,  that  a  Sum  of  Money^ 

directed  to  be  raised  out  of  the  Rents  and  Profits,  without 

any  particular  Indication  of  annual  Profits,  muist  be  raised 

by  Sale  or  Mor^ge :  a  Doctrine,  that  Lord  Hardzdcke 

expressly  recognises  in  Green  v.  Belcher  (a);   observing 

also  upon  the  Effect  of  a  certain,  determinate.  Time  for 

raising  the  Money,  as  affording  an  additional  Argument, 

that  it  was  not  intended  to  be  raised  out  of  the  anniud 

Profits.    There  are  many  other  Authorities,  rejecting  for 

this  Purpose  the  Distinction  between  annual  and  general 

Profits ;  establishing,  that  the  Rents  and  Profits  of  aa 

Estate  are  the  Estate  itself  in  this  Sense,  that  a  Devise  of 

the  Rents  and  Profits  will  carry  the  Estate:  Badkhouae 

V.  Middleton  (b),  Litigon  v.  Foley  (c),  Ivy  v.  Gilbert  (d), 

Trafford  ▼.  Ashton  (e),  Baines  v*  Dixon  (/).    Here,  it  it 

true,  there  is  no  particular  Time  limited  for  raising  the 

Fine :  the  Period  is  necessarily  uncertain ;  depending  oa 

the  lives :  but  suppose  immediately  after  the  Death  of 

the  preceding  Tenant  for  Life,  and  before  the  Plaintiff  had 

received  any  Part  of  the  Rents  and  Profits,  a  Life  had 

(aj  1  Jik.  505.  (ej  1  P.  Ifm.  4l6.  2  Eq. 

(h)  1  Ch.  Ca.  176.  Ca.  Ab.  641,  pi.  8. 

(c)  2  Ch.  Ca.  205.  ^     (fj  1  ^«.  42.  Johnson  ▼• 

(dj  Free.  Ch.  584.  2  P.     *  Arnold,  I  F«.  17  U 
Wms.  IS,  S.  C. 

dropped; 
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^pped;  was  it  incuidbent  on  bim  to  advance  the  ^ne 

(or  Renewal  out  of  his  own  Money  ?    If  the  Tenant  for 

life  has  this  Burthen  attached  to  his  Estate,  he  may  not 

odybe  deprived  of  all  Benefit,  but  may  even  sustain  a 

Loss:  a  Consequence  hardly  to  be  reconciled  with  the 

Benefit  plainly  intended  for  him.     In  this  Will  nothing 

can  be  found,  indicating,  that  the  Testatrix  meant  annual 

Profits;  a  Construction  inconsistent  with  the  whole  Con- 

text;  and  the  obvious  Intention.     As  the  Rents  and  Profits 

of  manj  Years  would  be  requisite  to  discharge  the  Fine, 

the  Testatrix  could  not  mean,  that  the  Tenant  for  Life 

ifaoald advance  it;  taking  his  Chance  of  being  reimbursed, 

if  k  should  live  several  Years. 


1813. 


Allait 

V. 

Backbousi. 


The  Consequence  is,  that  the  Plaintiff,  having  advanced 

die  Fine,  must  be  considered  an  Incumbrancer,  having  an 

Cfiitable  Lien  on  the  Estate  for  the  Amount ;  as  he  can- 

^thave  Recourse  to  the  Assets  of  the  deceased  Tenanta 

for  life.    In  no  other  Way  can  a  Fund  to  answer  the 

fines  be  said  to  exist;  unless,  which  is  a  very  improbable 

Case,  there  should  accidentally  be  Rents,  adequate  to  the 

Piirpose,  in  arrear.    It  is  not  an  immaterial  Circumstance, 

^  the  Knes  are  to  be  paid  by  the  Trustees,  who  take 

nothing  until  after  the  Deaths  of  the  two  first  Tenants  for 

life;  and  those  Trustees  have  the  legal  Estate  in  Fee. 

The  avowed  Object  of  the  Testatrix  to  perpetuate  this 

Estate  in  a  particular  Course  of  Devolution,  was  not  left 

to  depend  upon  the  Caprice  or  Interest  of  the  Tenant  for 

life  to  renew  or  to  forfeit  the  Lease.    The  Difficulty  as 

to  the  Piroportion  of  the  Contribution,  is  determined  by 

Ae  Case  of  White  v!  White  (a). 


•  ^ 


Mr.  Leach,  and  Mr.  Wray,  for  the  Remainder-man  in 
Tail:  Mr.  liatV%,  for  the  Trustee. 


Ca)  4  Ves.  24.     5  Ves.  554.    9  Vcs.  S54. 

F3  This 
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This  18  a  mere  Question  of  Inttntioo.  The  Will 
cates  an  anxious  Desiie  by  a  long  Course  of  limiti 
to  perpetuate  these  Estates  in  the  Family  of  the  jll 
and  the  Mode  proposed  for  securing  that  Object  emh 
even  a  Sale.  Can  a  ^^  new  Lease"  be  intended  oi 
Property,  diminished  by  a  Sale :  or  is  not  the  geoen 
tention  clear^  that  the  same  Leasehold  Estates  nnc 
nished  should  descend  in  Succession  according  to 
Limitations  of  the  Freehold?  That  Intention  iiD| 
upon  each  Tenant  for  Life,  coming  into  PossessioOj 
Condition  of  providing  for  Renewals, 


Where  the  ^'  Rents  and  Profits"  have  been  held  to  i 
the  Estate  itself,  the  Court  has  been  forced  to  that  < 
struction  by  particular  Circumstances,  and  to  effec 
the  general  Intention.  Where  a  Portion  has  been  | 
out  of  Rents  and  Profits,  the  Object  frequently  coulc 
be  effected  at  the  particular  Time,  when  it  was  reqi 
by  the  gradual  Application  of  annual  Rents.  So,  the 
ment  of  Debts  requires  a  larger  Construction  of  the  ^ 
*'  Rents  and  Profits;"  giving  the  Means  of  immc 
Payment  by  Mortgage  or  Sale. 

In  the  Note  (a)  to  Trafford  v.  Ashton  Mr.  Cw 
ferves,  that  the  natural  Meaning  of  the  Word  "  Profi 
*^  annual  Profits;'*  and  that  the  Cases,  extending  it  fai 
are  Exceptions  out  of  the  general  Rule.  In  Ivy  v. 
bert  (b)  the  Lord  Chancellor,  not  staling  a  Doctrin< 
plicable  merely  to  that  Case,  but  laying  down  the  ge 
Rule,  says,  '^  that  the  natural  and. primary  Interpret 
'^  of  these  Words,  out  of  the  Rents,  Issues,  and  Pro£ 


fa)  1  P.  Urns,  4 1 9,  Note 
1.  See  also  Mr.  Hiithbj/'s 
Note,  1  Vern,  104,  and  Cases 
there  cited  ;  and  the  Note  2 


Ves,  jurt   4S1,  to  Ear!  i 

bcmarle  v.  Rogers, 

(b)  Prcc.  Ch,  584. 

Wms.  13,  S.  C. 

i 
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^  oi&t  of  tke  ReatSy  Igsues^  and  ProfitSi  as  they  arise,  and         1813. 

^vothj  Anticipation.''    The  other  Cases  emphatically 

nark  the  same  Distinction ;  that  <'  Rents  ,and  Profits" 

fenendly  mean  annual  Rents  and  Profits;  and^'  where  dif-   gA^nHousa 

I    ferently  construed,  form  an  Exception.    The  only  Case, 



laembling  this,  is  Stone  v.  Theed  (a),  ¥^here  tliere  was 
€ODiethiiig  indicating  an  Intention  to  unpose  a  Burthen  on 
each  Tenant  for  Life;  but  the  Evidence  of  that  Intention 
ii  BHich  below  die  positive  Declaration  of  this  Testatrix, 
^  the  Fines  shall  be  paid  out  of  the  Rents  and  Profits. 
Utt  supposed  Instance  of  the  life  dropping,  before  any 
Bents  could  be  received  by  the  Tenant  for  Life,  is  an  ex- 
treme Case,  probably  never  in  tl)e  Contemplation  of  the 
Testatrix;  and  cannot  dierefore  be  coupled  with  her  In* 
teotion.  The  Rents  and  Profits  of  all  her  Estates,  not 
coDfioed  to  her  Leasehold  Property,  are  destined  to  this 
Impose ;  at  least  £3000  a-year ;  fully  adequate  in  a  very 
diort  Period  to  furnish  the  Fine  for  Renewal  of  a  single 

The  eiToneous  Rule,  adopted  in  Buckeridge  v.  Ingram 

(h),  that  the  Tenant  for  Life  is  to  contribute  to  the  Ex<- 

pence  of  Renewal  no  farther  than  by  keeping  down  the 

Inteieit,  as  in  the  Case  of  a  Mortgage,  depending  on  a 

^difiercnt  Principle,  was  corrected  in  JVhiie  v.  White; 

which  has  established,  that  the  Tenant  for  Life  is  to 

^witrifaute  in  Proportion  to  liis  actual  Enjoyment,  to  be 

"^tei'miued  by  the  Duration  of  his  Life  ;  and  that,  where 

•  'und  is  provided  by  the  Testator,  that  Fund  must  be 

^"'^••^stcd,  before  the  Tenant  for  Life  can  be  called  upon 

^  «<»Jtribute. 

^^  Samuel  Romillj/,  in  Reply. 

T>>^^  general  Doctrine  of  this  Court  is,  that  where  aTes- 

CqJ  2  Bro.  C,  C.  243.  C^J  2  Ves.  jun.  652. 

F4  tator, 
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tator^  devising  Freehold  Leases^  has  given  no  Direction 
concerning  their  Renewal^  the  Tenant  for  Life  b  not  bound 
to^renew;  but  if  he  does  renew,  he  is  to  a  certain  Extent  a 
Trustee  for  those  in  Remainder ;  and  has  a  correspond^it 
Right  to  Contribution  from  them.  Where  the  Testator 
has  directed  a  Renewal  generally,  all  must  contribute  : 
the  Inconvenience  of  the  Rule,  stated  in  Buckridge  v.  In- 
gram (a),  being  clearly  shewn  in  fV/dte  v.  White  (b).  A 
Mortgage  therefore  is  the  only  proper  Mode  of  providing 
the  Means  of  Renewal ;  and^  although  the  Testator  may 
direct  the  Fine  to  be  paid  out  of  the  annual  Rents  and 
Profits^  so  as  to  throw  it  upon  tlie  Tenant  for  Life,  this  is 
in  Effect  a  Direction  to  renew  out  of  the  Estate,  not  out 
of  the  annual  Rents  and  Profits.  The  Rule  is  accurately 
expressed  by  Lord  Hardimcke  in  Green  v.  Belcher  (c), 
and  Baines  v.  Dixon  (d) ;  and  the  general  Doctrine  of 
Ivy  V.  Gilbert  (e)  governs  this  Case.  How  could  a  Fme 
of  £6000  be  paid  out  of  the  annual  Rents  and  Profits, 
if  the  Renewal  became  necessary  at  the  End  of  J^dSTa 
Year  ?  A  Fine  for  Renewal  is  not  to  be  paid  by  Instal- 
ments; a  Mode  of  Payment  found  inconvenient  for  Por- 
tions, but  in  the  other  Case  impossible.  The  Testatrix 
must  have  contemplated,  as  a  possible  Event,  that  a  second 
Life  might  drop  soon  after  the  first,  and  before  a  Renewal 
bad  been  effected.  If  the  Tenant  for  Life,  bound,  as  it  is 
said^  to  renew  at  hb  own  Expence,  dies,  before  he  is  re- 
imbursed, can  it  be  contended,  that  he  would  not  be  an 
Incumbrancer  to  a  certain  Extent  i  The  Objection^  that 
this  Estate  was  to  be  preserved  entire,  is  met  by  the  gene- 
ral  Doctrine  of  the  Court,  that>  where  no  Fund  is  pointed 
out  for  Renewal,  a  Sale  or  Mortgage  is  invariably  di- 
rected.   The  Words  of  this  Will  shew  strongly^  that  th« 


CaJ  2  Fes.  jun.  652. 
(h)  9  Frs.  554. 
(cj  I  Atk.  505. 


(d)  1  r«.  42. 

(e)  Free.  Ch.  584.     2  P. 
Wm$,  13,  S.  C. 

Testatrix 
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Tatatrix  did  not  mean  annual  Rents  and  Profits.     She  1813. 

does  not  say,  by  whom  the  Renewals  are  to  be  made. 

The  Expression  ^'  In  the  Name  or  Names  of  my  said 

"  Trustees"  is  applied  to  raising  the  Fines,  and  the  Word    Backhousi. 

^\  raised*'  b  inconsistent  with  the  Notion  of  a  Fund  already 

txisting.     In  Stone  v.  Theed  the  Testator  speaking  of  the 

"  Surplus"  Rents  and  Profits,  must  be  considered,  as 

meaning  annual  Rents  and  Profits. 


The  Vice-Chamcellor.  1813^ 

This  is  a  Case^  in  which  the  Testatrix  imperatively  di-        "^^^  ^V 
rects  Renewal ;  not  leaving  to  the  Option  of  the  Tenants 
for  Life,  or  the  Trustees,  to  renew,  or  not.     It  is  not 
therefore  necessary  to  consider  Cases,  where  there  was  no 
Krccdon  to  renew,  or  where  no  Fund  for  Renewal  was 
provided ;  as  there  is  by  this  Will :  the  Question  being, 
^hat  is  that  Fund :  on  the  one  Side  it  is  said  to  be  annual 
««nts  and  Profits :  on  the  other.  Rents  and  Profits,  gene- 
'^j;  which  have  been  construed  as  importing  a  Power 
to  raise  by  Sale  or  Mortgage.    The  Provision  for  Re- 
"^^1  in  this  Will  is  not  contained  in  any  of  the  successive 
Citations  for  Life,  by  a  Direction,  as  the  several  -Devi- 
•^  fake  in  Succession,  to  renew,  and  pay  the  Fine ;  but 
^  created  by  a  distinct,   substantive,  Clause,  providing 
lenerally  for  Renewals  in  all  future  Time ;  the  Testatrix 
^'pressing  her  anxious  Desire  to  preserve  her  Leasehold 
*  roperty^  to  go  as  far  as  can  be  by  Law  with  her  other 
Estates,  Freehold  and  Copyhold,  entire,  to  the  Persons 
pointft^  out  by  the  Will ;  directing  a  Succession  of  Limi« 
tations  in  strict  Settlement ;  and  looking  forward  to  fre- 
quent Henewals  by  tlie  dropping  of  Lives  from  time  to 
time ;  and  directing  the  Fmes,  Fees,  and  Expences,  inci- 
^^  thereto  to  be  raised  and  paid  out  of  the  Rents  and 

Profit* 


<  > 
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Profits  of  the   Leasehold^   or  any  other  Part  of  tbc 
Estates. 

In  construing  the  Words  ^'  Rents  and  Profits"  in  a  Will 
upon  such  a  Subject  to  amount  to  a  Power  to  raise  a 
gross  Sum  of  Money/ the  Occasion^  on  which  the  Neces- 
sity of  providing  that  Sum  would  arise,  must  be  obsenFed. 
The  Time  cannot  be  known  with  certainty  ;  depending  on 
a  Contingency.  Neither  can  the  exact  Amount  be  speci- 
fied :  that  also  depending  on  Contingencies ;  the  Value  of 
the  Estate;  the  Contract  with  the  Lessor;  the  Event, 
nvhether  one  Life  has  dropped;  or  more,  as  in  this  In- 
stance. This  however  is  clear ;  that,  whenever  the  Occa- 
sion for  Renewal  arises,  and  a  given  Sum  can  be  agreed 
upon  for  it,  it  is  absolutely  necessary,  that  it  should  be 
paid  immediately ;  as  those,  who  are  to  grant  the  Renewal 
upon  that  Payment,  cannot  be  expected  to  wait  for  a  gra« 
dual  Payment  out  of  the  annual  Rents  and  Profits,  as  they 
arise ;  but  are  to  receive  a  gross  Sum,  to  be  paid  imme* 
diately :  that  necessarily  arising  from  the  Intention  to  pre- 
serve the  whole  Property  entire ;  which  would  be  endan- 
gered by  suffering  another  Life  to  drop. 


pass  the  Land. 


It  was  fairly  argued,  that,  though  the  natural  Interpreta- 
tion of  these  Words  i%annual  Rents  and  Profits,  and  such 
a  Direction  to  raise  Money  by  Rents  and  Profits  seems  to 
be  put  in  contra-distiuction  to  Sale  or  Mortgage,  the  Word 
Devise  oif  the  "  Profits"  ex  vi  Termini  includes  the  wliole  Interest ;  as  a 
Profits  would  Devise  of  the  Profits  would  pass  the  Land  itself.  A  Di- 
rection of  this  Soit,  however,  to  raise  Money  out  of  the 
Rents  and  Profits,  is  not  exactly  the  same  as  a  Devise  of 
the  Estate  under  tliat  Description  by  giving  the  Profits. 
The  Construction  cannot  depend  on  the  Effect  of  the 
Word  ^*  Profits"  per  je:  which  would  include  all  the  Land 
produces :  but  that  Word  "  Profits"  is  to  be  taken,  as  it 
stands  here,  coupled  with  Rents. 

Whatever 
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Whatever  miglit  have  been  the  InterpretatioD  of  these         1813. 
Words,  had  the  Case  been  new,  whatever  Doubt  might         ^*"^^*' 
have  arisen  upon  them,  as  denoting  annual,  or  permanent. 
Profits^  it  is  now  too  late  to  speculate ;  this  Court  having  Backhousi. 
by  a  technical,  artificial,  but  liberal^  Constructioiiy  in  a 
Series  of  Authorities,  admitting  it  not  to  be  the  natural 
Meaning,  extended  those  Words,  when  applied  to  the  Ob- 
ject of  raising  a  gross  Sum  at  a  fixed  Time^  when  it  must 

be  raised,  and  paid,  without  Delay^  to  a  Power  to  raise  by 

Sale  or  Mortgage ;  unless  restrained  by  other  Words. 

< 

This  Interpretation  is  established  by  a  long  Train  of 

Decisions.    .In  Trafford  v.  Ashton  (a)  the  Object  was  to ' 

'aise  Portions ;  between  which  and  a  Fine  for  Renewal  it 

H  difficult  to  raise  a  Distinction ;  that  the  former  creates  a 

^jfcessity  for  immediate  Payment;   but  the  other  may 

^^  for  gradual  Payment  out  of  the  annual  Rents  and 

Profits.    It  may  be  farther  observed^  that  the  Words  in 

^^yff'hrd  V.  Ashton  "  as  soon  as  conveniently  can  be" 

'''Vht  admit  an  Argument  for  the  gradual  Payment 

Tliat  Case  refers  to  antecedent  Cases ;  one  of  which, 
^^'•g'ow  V.  Foley y  was  a  Devise  in  Trust  to  raise  Debts 
*ad  Ijegacies  out  of  the  Rents  and  Profits;  and  upon 
^^^^  Authorities  the  Decree  was  made  for  raising  the 
Moracy  by  Sale  or  Mortgage;  and  this  is  represented  to 
"^  tilie  constant  Construction  of  these  Words  in  the  like 
Ca»«a. 

r*^  the  Case  of  Ivy  v.  Gilbert  (b),  most  fully  reported 
^"^  £^«"ecedents  in  Chancery,  this  liberal  Construction,  con- 
^•ry  to  the  natural  Meaning  of  the  Words,  is  stated  to 
hav^    become  a  Kind  of  general  Rule,  as  appUed  to  the 

^^J    I  P.  Will.  415.  (h)  a  P.  mil.  13.      Pr. 

Ch.  583.  2  Bro.  V.  C.  468. 

Payment 
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Allah 

V. 

Backbousx. 


Payment  of  a  certain  Sum  of  Money  at  a  fixed  Time;  not 
so  mach  upon  tiie  Meaning  of  the  Parties  as  from  the 
Necessity  of  eflFectuating  the  Purpose  by  some  Means 
more  prompt  than  the  gradual  Accumulation  of  annual 
Rents. 


Evelyn  y.  Evelyn  (a)  and  Mills  v.  Banks  (b)  con- 
tain the  same  Doctrine.  In  the  former  the  Master  of  the 
Rolls  relies  upon  the  Circumstances,  that  no  Times  was 
fixed,  the  Possibility  of  paying  by  the  gradual  Receipt  of 
Rents,  and  the  general  Intention  to  preserve  the  Estate 
undiminished  in  the  Male  Line;  a  Circumstance  very 
properly  relied  on  here.  Green  v.  Belcher  (c)  has  Appli- 
cation, not  in  the  Circumstances,  but  the  Doctrine  of 
Lord  Hardmcke,  as  to  the  Construction  of  these  Words 
in  this  Court;  that,  unless  there  are  Words  restrainiag 
them  to  the  Receipt  of  Rents  and  Profits,  as  they  accrue, 
the  Court,  in  order  to  obtain  the  End,  which  the  Party 
intended,  has  by  a  liberal  Construction  of  the  Words 
taken  them  to  amount  to  a  Direction  to  sell;  and,  as  a 
Devise  of  the  Rents  and  Profits  will  at  Law  pass  the 
Lands,  the  raising  by  Rents  and  Profits  is  the  same  as 
rabing  by  Sale. 

In  Baines  v.  Dixon  (d)  Lord  Hardwicke  goes  one 
Step  farther;  intimating,  that  the  Court  had  been  gradually 
extending  the  Rule ;  until  this  Construction  was  put  upou 
the  Words ''  Rents  and  Profits''  alone. 


In  the  Case  of  Lady  Shrewsbury  v.  Lord  Shrewsbury 
(e)f  Lord  Thurlow  says,  "  If  a  Term  was  created  to  raise 
''  by  Rents  and  Profits,  I  should  say  it  might  be  done  by 


CaJ  2  P.  fTtll.  659. 

(b)  3  P.  wm.  1. 

(c)  1  Atk.  505. 


(d)  1  Ves.  42. 

(e)  1  Vcs.  jun.  227.    See 
Page  234. 

''Sale 


Allah 

V, 
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«  Sale  or  Mortgage."    The  Case  of  Stone  v.  Theed  (a)  is  13. 

proceeds,  not  upon  any  Intention  of  the  Court  to  contro- 
vert the  antecedent  Authorities,  but  upon  the  particular 
Circumstances;   a  Trifst  created  for  pa)ing  out  of  the    Backhouse. 
Rents  and  Profits  Annuities,  evidently  intended  to  be  paid 
by  the  Trustees  out  of  the  annual  Rents  and  Profits ;  and 
the  Surplus,  there  also  evidently  meaning  the  Surplus  of 
annual  Profits,  to  be  applied  to  constitute  a  Fund  for  a 
limited,  annual.  Purpose,  i^ubject  to  which  it  was  to  ao- 
comulate;  no  Fund  being  created  specifically  for  paying 
the  Fine  of  Renewal,  but  merely  a  general  Direction  to 
reoew;  and  the  Trustees  therefore  having  in  tlieir  Hands  a 
Fund,  which  they  might  apply  without  a  specific  Direc- 
tion.   Under  these  Circumstances  it  was  held,  that  they 
might  apply  that  Fund  to  that  Purpose :  but  there  is  no 
A{q)eanince  of  any  Intention  to  controvert  those  Authori* 
ties,  \irbich  have  established  this  Rule,  now  become  a 
tcdmical  Rule  of  ConstructioUi  not  permitting  the  Court 
to  exercise  any  Judgment 

Applying  that  Rule  to  this  Will,  here  is  nothing  to 
confine  the  Construction,  and  to  give  to  these  Words  the 
^n<%ed  Sense  of  annual  Rents  and  Profits,  except  what 
^  been  fairly  urged  from  the  Words  ui  the  subsequent 
Cltuse,  expressing  the  Purpose  to  preserve  the  Estate  en- 
^;  Mrhich  would  be  in  some  Degree  infringed  by  the  Con- 
sequences of  the  enlarged  Construction.  That  Argument 
d^s^es  some  Attention :  but,  if  two  Objects  appear,  one 
^  preserve  the  Estate  entire,  the  other  to  obtain  that  End 
^J  a  Sacrifice  of  Part  of  the  Estate  to  procure  the  Meant 
<tf  Renewal,  the  Court  must,  as  far  as  can  be,  effect  both 
^^  Objects ;  preserving  so  much  as  can  be  preserved,  if 
(bat can  be  done  only  by  a  Sacrifice  of  Part;  and  the  Di- 
s  rection  to  preserve  the  whole  must  be  understood  con- 
fa;  2  Bro.  C.  C.  243. 

sis^ently 


Allan 


Power  of  Sale. 
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1813.         sistcntly  with  the  previous  Direction  to  renew;  as  if  ail 
express  Power  of  Sale  had  been  given,  a  subsequent  Di- 
rection to  settle  the  Estate  must  be  construed  with  refe- 
Backhouse.    ""^^^  ^^  ^'^^^  preceding  Power. 
Direction  to 
settle  construed      It  is  said,  the  Direction,  tha^  this  shall  be  in  the  Nafnes 
with  reference     ^f  ^y^^  Trustees,  means,  that  the  new  Leases  are  to  be  in 
!?_*  L^'^^r'^e  "^    their  Names.     That  might  be  the  Intention ;  though  it  k 

inverting  the  Words ;  which  are  to  raise  the  Fines  in  their 
Names ;  and  the  next  Clause  supersedes  the  Necessity  of 
that;  declaring,  that  the  new  Leases  shall  be  upon  tlu^ 
like  Trusts,  See.  before  declared. 

Then,  the  Occasion  for  Renewal  having  arisen,  tfie  Pay 
ment  to  be  made  immediately  to  those,  who  are  not  bouwi 
to  wait,  this  falls  within  the  Principle ;  a  gross  Sum,  to 
be  raised  and  paid,  whenever  the  Occasion  may  arise.  It 
was  properly  urged,  that  Recourse  is  not  to  be  had  to  Sale 
or  Mortgage,  unless  there  is  a  Necessity  for  it;  and  it 
does  not  appear,  that  the  fine  may  not  be  paid  out  of  the 
annual  Rents.  The  Case  is  possible,  that  the  Fine  might 
be  so  small  as  to  enable  the  Trustees  so  to  provide  for  it : 
but  the  Necessity  might  arise,  before  any  Rents  were  re- 
ceived ;  and  may  occur  again,  before  enough  has  come  in 
to  answer  it.  In  this  Instance  the  Rents  are  <£3000  per 
jttmum ;  and  the  Fine  <£6650.  I  am  not  aware,  that  ao 
Account  has  been  directed  of  the  past  Rents,  to  determine 
the  Proportion  of  Contribution  among  the  several  Tenants' 
for  Life. 

It  is  said,  the  Tenant  for  Life  Is  in  tliis  Instance  guiltj 
of  Negligence  by  waiting  four  Years,  until  another  Life 
dropped;  making  a  much  larger  Sum  necessary.  That 
must  proceed  upon  the  Supposition,  that  it  vras  bb  exclu- 
sive Duty  immediately  to  provide  for  Renewal:  but,  if 
the  Will  provides  a  Fund  to  be  applied  by  the  Trustees 

for 
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for  Renewal,  it  was  not  his  exclusive  Duty.     Difficulties  18:3. 

also  are  suggested  from  the  Union  of  another  Estate  with         .^^"^ 
this;  which  created  some  Delay  as  to  apportioning  the  ^ 

Frnc.    Whether  the  Sum  of  .£6650  is  the  proper  Fine,    Backhouse. 
imy  be  the  Subject  of  Inquiry ;  and  if  it  is  so,  upon  these 
AuAorities  the  proper  Direction  will  be  to  raise  that  Sum 
hy  Sale  or  Mortgage. 

Another  Quesdon  is,  in  what  Proportion  the  Tenant 
for  life  is  to  contribute ;  whether  it  is  sufficient,  that  he 
keeps  down  the  Interest,  or  he  must  pay  a  Proportion  of 
(be  Capital ;  and  by  Analogy  to  the  Case  of  White  v. 
White  (a)  the  Court  may  make  him  contribute,  not,  as 
formerly,  one-third,  or  the  Interest  only,  but  with  refe- 
rence to  the  Benefit  he  derives.  There  must  therefore 
be  ao  Inquiry,  what  Proportion  of  the  Capital,  as  well 
M  the  Interest,  with  reference  to  the  Benefit  derived  by 
the  Tenant  for  Life,  is  to  be  paid  by  him. 

CaJ  9  Vcs.  554. 


KENSINGTON,  Ex  parte.  ^^^.!^'^ 

'        ^  April  10. 

r\VNC AN  Hunter  on  the  IQth  of  March,  1805,  de-    Equitable 

posited  with  the  Petitioners,  his  Bankers,  several  Mortgage  by 

Deeds;  and  signed  the  following  Memorandum,  addressed  Deposit  of 

to   Messrs.  Mofatt,  Kensington,  and  Styan,   Bankers,  Deeds  extend- 

ed  beyond  the 

original  Purpose,  to  Advances  after  an  Alteration  of  the  Firm,  by  Impli- 
cation or  Parol. 

Stock  in  the  Public  Funds  in  the  Names  of  a  Bankrupt  and  others  on 
Trust :  the  Bankrupt  being  one  of  the  Cesivis  que  Trust,  his  equitable 
Interest  not  within  the  Statute  21  Jam.  1,  c.  19,  s.  11 ;  and  therefore, 
not  being  capable  of  actual  Transfer,  passed  by  Assignment. 

London. 
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1913.  London.    '^  London,  19th  March,  1805.     Gendemei 

^^^^  *'  Herewith  I  beg  leave  to  deposit  in  your  House  th 

Kexsington,   u  Deeds  and  Policy  of  Assurance  upon  the  followir 

*      '  «  Leasehold  Property  ;'*  (describing  it)  '^  to  remain  wi« 

'^  you  as  a  collateral  Security  for  the  Balance  of  ai 

*'  Sum  or  Sums  of  Money  which  you  may  at  any  Tin 

'^  advance  for  my  Account,  and  which!  hereby  obli| 

"  myself  Heirs  or  Executors  to  assign  in  a  legal  Mann 

"  whenever  required  so  to  do," 

On  the  £5th  of  September,  1S05,  Hunter  executed. 
Bond  to  the  same  Persons  in  the  Penalty  of  £40,OC 
with  Condition  for  Payment  to  them,  and  in  case  of  a. 
Alteration  taking  place  in  their  Firm,  then  to  the  Persa 
composing  a  new  Firm,  if  comprising  two  of  the  origiK 
Members,  of  all  Sums  thereafter  in  any  Manner  lent  un 
or  advanced  on  Account  of  said  Duncan  Hunter  by  tJ 
Petitioners. 

In  December  following  Mqffatt  retired  from  the  Partoei 
ship.  On  the  6th  of  August,  1807,  Hunter,  requiring  ad 
ditional  Advances,  deposited  with  the  Petitioners  the  Titl 
Deeds  of  an  Estate,  called  Cromwell  Park ;  and  on  the  7t 
of  August  signed  the  following  Memorandum.  '^  Messr. 
*^  Kensington  and  Co.  Gentlemen,  I  hereby  deposit  i 
*^  your  Hands  the  Title  Deeds  which  I  hold  of  Cromwt 
*^  Park,  as  a  collateral  Security  for  any  Cash  Transactioi 
'^  which  I  have  had  or  may  have  with  your  House,  an 
**  which  I  agree  to  assign  whenever  I  am  required  so  to  d 
"  Lotidon,  7  Jug.  1807." 

In  March,  1809,  Hunter,  wanting  farther  Advance 
proposed  a  Deposit  of  other  Deeds  of  Premises  held  ui 
der  the  Drapers'  Company  by  Lease  at  a  Rent  of  £4/L 
a  Year,  and  agreed  to  assign  to  the  Petitioners  his  Intere 
in  «£3000  5  per  Cent,  Consolidated  Bank  Annuities,  i 

▼eat 
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*  m 

Tested  ID  the  Names  of  the  Drapers*  Company  and  him  the  IS  13. 

tud  D.  Hunter,  for  securing  ijie  due  Payment  of  the  said    ^^     '"^^'^ 
^         0  ^  ,x>^  ^tVi  ri      Kensinotok, 

Rent  of  x400,  and  Performance  of  the  Covenants  of  the        ^ 

Lease ;  and  he  signed  the  following  Memohindum  : ''  Lon-> 

**  don,  SOth  March,  1809.     Messrs.  Kensington,  Styan, 

"  and  Adams.  .  I  have  lodged  in  your  Hands  the  Lease 

"  and  other  Deeds  belonging  to  the  Old  Stock  Exchange, 

**  which  Bfe  to  lay  as  a  collateral  Security  for  any  Ad* 

"  vances  which  you  may  make  for  my  Account,  and  which 

**  1  hereby  engage  and  promise  to  assign  over  to  you  ia 

**  the  regular  Way  when  required,  as  also  .£3000  S  per 

^  Cmt.  Consols,  which  are  deposited  in  my  Name  with 

'*  that  of  the  Drapers'  Company^  as  a  Security  for  the 

\      ^  Ground  Rent,  and  which  I  hereby  acknowledge  are  also 

**  to  be  transferred  or  assigned  over  to  you  when  re- 

'       « quired; 


9 


No  farther  Assignments  or  Transfers  ^ere  made.     In 
Jftlgt  1611,  Hunter  was  declared  a  Bankrupt;   when  a 
considerable  Balance  being  due  to  the  Petitioners,  and 
thor  Application,  as  Mortgagees,  for  a  Sale  under  the 
G^nenl  Order  being  rejected  by  the  Commissioners,  the 
Petitidn  was  presented;   praying  a  Declaration,  that  the 
Petitioners  are  to  be  considered  as  Mortgagees  of  the 
•Estates  and  the  .£3000  3  per  Cents. :  that  the  Commis- 
Mooers  may  take  an  Account  of  the  Principal  and  Interest 
iut  to  the  Petitioners ;  and  appoint  a  Sale  of  the  mort- 
gaged Premises,  and  the  Bankrupt's  Interest  in  the  £3000 
Stock:  and  that  the  Monies  to  arise  from  the  Sales  may  be 
spplied  in  Reduction  of  the  Petitioners'  Debt,  with  Liberty 
to  prove  for  the  Remainder. 

Sir  Samuel  Romilljf,  and  Mr.  Wilson,  in  support  of  the 
Petition. 

The  Questions  are,  whether  this  Deposit  of  Title 
Vol.  II.  G  Deeds, 
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1813.  Deeds,  Avith  a  written  Agreement,  can  be  held  by  the  Pe« 

--     ^*""^*'  titioncrs  as  a  Security  for  Advances  after  Moffatt  retired : 

Kensington,  .  .  . 

Ex  partem       secondly,  as  to  the  Bank  Annuities.     Your  Lordship  has 

gone  much  farther  in  Decision  than  these  Circumstances ; 

having  held  a  mutual  Understanding,  with  reference  to 

Securities  in  the  Hands  of  the  Creditor,  sufficient  without 

any  express  Agreement :  Ex  parte  Langston  (a) ;  which 

has  been  followed  in  many  Instances. 

The  Stock  cannot  be  brought  within  the  Statute  of 
James  1  (b).  It  is  not  like  a  personal  Chattel,  passing  by 
Delivery :  being  in  truth  a  Chose  in  Action.  Tiie  Bank 
would  not  take  notice  of  any  Trust.  To  whom  was  No- 
tice to  be  given  ?  The  Bank  are  not  the  Debtors  for  Bank 
Annuities;  if  therefore  Notice  was  necessary,  it  must  be 
given  to  Government.  Is  Stock  standing  in  several  Names 
to  be  considered  as  the  Stock  of  one  becoming  Bankrupt  i 
The  Effect  as  to  Transfers  in  Marriage  Settlements  aii^ 
be  considered.  If  however  it  could  be  considered  witfaiHr 
the  Statute,  that  cannot  be  under  these  Circumstances. 

-Mr.  Leach,  and  Mr.  Montague,  for  the  Assignees. 

Here  is  no  Agreement,  that  this  Deposit  in  March, 
1S05,  should  be  a  Security  to  the  new  House,  formed 
afterwards  by^a  Change  of  the  Firm.  At  least  there  must 
be  a  clear  verbal  Contract.  Here  is  no  written  Agree* 
ment,  and  no  verbal  Contract  of  any  Description.- 

The  Stock  is  within  the  Statute  of  James  I.  Tlie 
Books  are  the  best  Evidence  of  the  apparent  Owner- 
ship 

(a)  17  Vcs.  227.    1  Ro^c,  (h)  Stat.  21  Jam.  1,  c.  19, 

2fi.  s.  11. 

The 
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The  Lord  CHANCELLoiEt. 

It  has  been  so  long  settled^  that  a  mere  Deposit  of      ^        . 

Iteeds,  without  a  single  Word  passing,  operates  as  an  equit-    Equitable 

able  Mortgage^  that>  whatever  I  might  have  thought  ori-  Mortgage  by 

ginally,  I  must  act  upon  that;  as  settled  Law.    I  have  often  mere  Deposit 

expressed  my  Surprise^  how  it  came  to  be  so  settled  ;  as  °^  Deeds  with- 

jodicial  Decisions  are  to  be  found,  that  a  Lien  up6n  Deeds  ^"^  f  Word 

ma;  exut  without  giving  any  Right  at  Law  to  the  Estate ;  ^        ^' 

and  there  is  a  remarkable  Case  (a)  in  Peere  Williams,    Deeds  not 

where  a  prior  Incumbrancer  was  held  to  have  the  Interest  taken  from  a 

in  the  Estate :  but  the  Court  would  not  take  away  the  subsequent  In- 

Deeds  from  a  subsequent  Incumbrancer;  allowing  all  the  ^""^"'*^"<^er  m 

Beoefit  he  could  have  from  those  Deeds,  but  givins  him 

.  .  o       o  prior  one. 

DO  Interest  in  the  Estate.  "^That  Decision  however  of  Rus- 
sd^.Russel(b),  by  Lord  ThurloWp  has  been  followed  ever 
since. 

This  is  the  Case,  not  of  a  mere  Deposit^  but  a  Deposit 
with  a  written  Agreement;  which  must  prima  Jade  deter-* 
mine  the  Purpose  of  the  Deposit ;  and  it  would  be  stretch- 
ing the  Expression  much  to  construe  that  as  an  Engage- 
ment, that  would  affect  the  Deeds,  not  only  with  regard  to 
the  Money  advanced  by  the  old  House,  but  the  Advances, 
afterwards  to  be  made  by  the  House,  whenever  the  Part^ 
neiii  should  be  changed.     It  must  therefore  be  considered 
as  having  been  originally  only  a  collateral  Security  for  any 
Money,  that  might  become  due,  from  the  House,  while  the 
Partners  remained  the  same. 

In  the  Cases  alluded  to  I  went  the  Length  of  stating, 

('aj  Head  v.  Egerion,  3  Ex  parte  Monffort,  14  f^cs. 
P.  iniL  279.  See  Eva/is  v.  606,  and  the  References  in 
BickHcU,  6  Fes.  174.  the   Note    (a).      Ex  parte 

(bj  1  Bio,  C.  C.  269.  See       Ccombe,  M  Vts,  36'9. 

G  £  that. 
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1813.  that;  where  the  Deposit  originally  was  for  a  particular 

ws/^  Purpose,  that  Purpose  may  be  enlarged  by  a  subsequent 

^  ' '  parol  Agreement ;  and  this  Distinction  appeared  to  me  to 

be  too  thin,  that  you  should  not  have  the  Benefit  of  auck 

^  an  Agreement,  unless  you  added  to  the  Terms  of  that 

Agreement  the  Faot,  that  the  Deeds  were  put  back  into 
the  Hands  of  the  Owner,  and  a  Re-delivery  of  them  re* 
quired ;  on  wliich  Fact  there  is  no  Doubt  that  the  Deposit 
would  amount  to  an  equitable  Lien  within  the  Principle  of 
these  Cases. 

Tn  this  Case  a  Bond  was  given,  dated  the  25tl]  of  Sep^ 
tembery  1 805 ;  at  which  Time  they  stood  with  a  written 
Contract,  aflfecting  these  Deeds  and  the  Estate  only  to  the 
Extent,  in  which  Moffatt  add  Co.  should  make  Advances, 
but  with  a  wriiten  Contract,  arising  from  the  Bond,  for  a 
personal  Obligation  for  the  Advances,  not  only  of  that 
Partnership,  but  of  any  other,  of  which  two  of  the  original 
Members  constituted  Part.  Moffatt  retired  from  the 
Partnership  in  December  following;  and  this  considerable' 
Difficulty  occurs  in  the  Case.  Understanding  alone,  unless 
in  a  fait  Sense  amounting  to  Agreement,  would  not  do; 
and  in  this  Case  no  two  of  their  Agreements  would  admit 
the  same  Construction.  My  Opinion  however  is,  that, 
if  upon  the  Affidavit  and  Examination,  taken  together, 
aided  by  the  extreme  Probability  of  their  Intention,  I  can 
collect,  that  what  was  originally  deposited  for  one  Purpose 
should  be  held  as  deposited  also  for  the  other,  with  refe- 
rence to  the  Demand  of  the  subsequent  Partners,  thal^ 
though  by  Parol,  would  be  sufficient  within  these  Cases* 

Upon  the  other  Question,  with  regard  to  the  Stock,  my 
Opinion  is  extremely  clear.  When  that  Stock  was  placed 
in  the  Hands  of  Hunter  and  Co.  it  was  upon  a  Trust, 
which  must  exist  as  long  as  the  Lease,  to  which  the  Agree- 
ment refers.  The  equitable  Interest  was  in  different  Per- 
sons: 
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iws;  one  being  both  Trustee  and  Cestui  que  Trust.    I  isi3. 

do  not  apprehend,  that  the  Bank  would  take  notice  of  an  ''^'''^ 

Agreement  to  transfer.     The  Bankrupt  therefore  havhig       p^^^^II.^'' 
only  an  equitable  Interest,  and  no   Power  to  make  an 
actual  Transfer,    his    equitable  Interest   passed    by  th« 
Agreement,  witliout  the   legal  Interest,  which  he  could 
Bot  part  with. 


Ex  parte. 


1812, 

ATKINSON  ©.  HENSHAW.  June  lo,  u. 

T  •       Jug.  22. 

HE  Bill  stated,  that  Thomas  Ileris/uiWf  carrying  on    Jurisdiction 
the  Business  of  a  Hat-manufacturer  in  Partnership  of  a  Cdurt  of 
vith  Thomas  Barker  and  George  Hadfield^  by  his  Will  and  Equity  for  an 
Codidls,  having  bequeathed  three  several  Sums  o[£20fiOO  Account  of 
wh  for  the  Purpose  of  erecting  a  Blue  Coat  School  and  F"^"**  E*^*® 
of  establishing  a  Blind  Asylum,  under  the  Management  of        ..         . .  .* 
Trustees,  empowering  his  Executors  to  fix  the  Establish-  gmjQ^  fo.  p-^ 
incnt  of  the  said  Blue  Coat  School  at  Manchester,  instead  b^to ;  though 
^  Oldham,  if  they  thought  it  more  convenient,  proceeds  an  Administra« 
is  follows :  tion  pendente 

lite  might  be 

^  And  it  is  my  Will  and  Intention  that  the  Sums  which  obtained  in  the 
"  I  have  bequeathed  of  i*40,000  to  the  Blue  Coat  School  ^Ecclesiastical 
"  and  £20,000  to  the  Blind  Asylum  (making  together  ^^^^' 
^  £60,000)  shall  continue  in  the  House  or  Firm  at  Old'- 
^  ham  in  conformity  to  and  during  our  Articles  of  Part- 
''  nersfaip  and  for  such  longer  Time  as  my  Executors  con- 
''  skier  the  Principal  and  Interest  of  the  said  Sum  secure 
''  for  the  Benefit  of  the  said  Charities ;  it  being  my  Will 
"  that  the  Interest  of  the  said  i;60>000  be  paid  ahnually 
^  to  the  Trustees  of  the  said  Charities  for  the  Mainte* 
^'  nance  and  Support  thereof." 

G3  The 


86 


CASES  IN  CHANCERY. 


1813. 


Atkinson 
IIensiiaw. 


The  Testator  appointed  his  Wife,  Sarah  Hemhaw^ 
John  Atkinson,  and  Joseph  Atkinson,  his  Executors.  On 
the  3d  of  March,  1810^  the  Partnership  Accounts  were 
balanced ;  and  the  Sum  oF  «£l  14,881 :  3s :  4d.  was  found 
diie  to  the  Testator  from  the  Partnership.  On  the  4th 
of  March,  1810,  the  Testator  died>  leaving  Sarah  Hen* 
shaw,  his  Widow,  surviving,  and  Ann  Hadfie/d,  the  Mother 
of  George  Hadfield,  his  next  of  Kin,  and  Heiress  at  Ljaw. 

The  Bill  fartlier  stated,  that  the  Plaintiffs,  John  and 
Joseph  Atkinson,  took  the  necessary  Steps  to  prove  the 
Will  and  Codicils  in  the  Consistory  Court  of  the  Bishop 
of  Chester;  and,  Sarah  Ilenshavp  and  Ann  Hadfield  hav- 
ing entered  a  Caveat,  the  Plaintiffs  instituted  a  Suit  in 
that  Court  for  the  Purpose  of  obtaining  Probate ;  which 
Suit  was  defended  by  Sarah  Henshaw  and  Ann  'Had- 
field; and  is  stiU  depending.  Since  the  Death  of  the 
Testator  James  Barker  (Brother  of  Thomas  Barker)  and 
John  Taylor  and  James  Mayers  Taylor  (Sons  of  Sarah 
Jlenshaw  by  a  former  Husband)  were  admitted,  as  Part* 
uers  in  the  Biisin^ss  by  Thomas  Barker  and  George  Had^ 
field. 

The  Bill,  alledging,  that  the  Defendants  Sarah  Henshaw 
and  Ann  Hadfield  had  hitherto  delayed  the  Determination 
of  the  Suit  respecting  the  Validity  of  the  Will  and  Codi- 
cils in  Collusion  with  (he  other  Defendants  tlie  Barkers, 
Hadfie/d,  and  the  Taylors,  for  the  Purpose  of  enabling 
,  fhem  to  continue  in  the  Possession  of,  and  Use  in  their 
Trade,  the  said  Balance  of  ^1 14,881  :3s:  Ad.  due  to  tlie 
Testator's  Estate,  and  that  the  Trade  had  already  sus- 
tained great  Loss  by  dangerous  and  hazardous  Speculations^ 
prayed  the  Payment  into  the  Bank  to  the  Credit  of  the 
Cause  of  the  said  Sum  of  c£l  14,883  :  3s  :  Ad.  an  Account, 
and  a  Receiver  of  the  outstanding  Property  of  the  Testa- 
tor. To  thb  Bill  all  the  Defendants  joined  in  a  general 
Demurrer. 

Sir 
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^v  Arthur  Piggott,  Mr.  Richards,  and  Mr.  D.  Jonn,  1813. 

ID  support  of  the  Demurrer.  .   ^'^^'^ 

^\T  K  IN  SO  X 

There  is  no  Foundation  for  this  BUI,  by  two  Esecators  Hsnshaw. 
under  a  WiU,  the  Probate  of  which  is  now  the  Subject  of 
a  Suit  in  the  Ecclesiastical  Court.  What  has  prevented 
tbdr  obtaining  an  Administration  pendente  lite?  The 
Doubt,  that  long  prevailed^  whether  the  Ecclesiastical 
Court  could  appoint  an  Administrator  pendente  lite  con« 
ccraing  a  Will,  was  settled  by  the  great  Case  of  Walker  v. 
Woollusfon  (a);  and  it  is  now  clearly  established,  th^t 
brfbre  Probate  it  is  competent  to  that  Court  to  appoii^t 
ao  Administrator  pendente  lite ;  who  may  bring  all  Ac* 
tioQs  for  recovering  Debts  and  getting  in  the  Property; 
and  is  liable  to  all  Suits  by  Creditors ;  to  whom  therefore 
it  is  competent  to  file  such  a  Bill  as  this  against  Debtors 
to  the  Estate ;  as  these  Defendants  are  upon  the  Facts 
allied.  No  peculiar  Circumstances  are  stated,  creating  a 
Necessity  for  the  Interposition  of  this  Court,  when  that 
legal  Remedy  is  open ;  and  though  before  the  Year  1 732, 
M/hile  the  Power  of  the  Ordiuary,  notwithstanding  the 
Practice,  to  appoint  such  Administrator,  was  doubted,  this 
Court  interposed,  in  all  the  Instances  since  that  Period  the 
Jurisdiction  has  been  assumed  only  under  special  Circumr 
stances;  as  in  Andrews  v.  Powys  (b)\  where,  Probate  hav- 
ing been  obtained  by  a  Person,  alleged  to  have  availed  him- 
self of  Influence  over  the  Testator,  it  seems  to  have  been 
considered,  that,  when  Probate  was  granted,  the  Ordi- 
nary  was  stripped  of  his  Jurisdiction ;  and  accordingly  in 
Kn'^lit  v.  Duplessis  (c),  on  a  Motion  for  a  Receiver,  Lord 
liardwicke,  acknowledging  the  Jurisdiction  of  the  Ec- 
clesiastical Court,  states  that  to  be  the  Ground  of  An^ 

(a)  2  P.  IVfrfs,  576,  2  Str.  (b)  2  Bro,  Pa.  Ca.  47^. 

614 ;  and  see  Will's  v.  Rich,  (c)   \  Va.  324. 

Z  Atk.  2S5. 

G  4  drems 
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Atkucson" 
Hem  SB  AW. 


drews  v.  Powt/s  and  tfie  Case  (a)  in  1732  before  Lord 
Harcourt, 

Here  is  no  Allegation,  that  an  Application  has  been 
made  to  the  Ecclesiastical  Court  for  an  Administration 
pendente  lite.     Without  any  Endeavour  to  obtain  it,   or 
iany  Excuse  for  not  making  the  Attempt,  this  Court  it 
called  upon  to  exercise  this  extraordinary  Jurisdiction. 
-Suppose  an  Administration  pendente  lite  to  be  granted  i 
what  is  to  prevent  the  Administrator  from  filing  a  Bill 
against  these  Debtors  ?  Where  then  is  the  Necessity,  that 
inight  account  for  the  Introduction  of  so  great  an  Incon* 
venience  as  two  clashing  Jurisdictions.    To  induce  this 
Court  to  interfere  pending  a  Litigation,  least  the  Property 
in  dispute  should  be  lost,  it  is  incumbent  on  the  Party  ap- 
plying to  shew,  that  the  Powers  of  the  Court,  in  which 
the  litigation  is  depending,  are  insufficient  for  the  Pur- 
pose.   Thus  Lord  Redesdale  states  the   Principle  (b), 
strongly  confirmed  bythe  Cases  of  King  v.  King  (c)  and 
Richards  v.  Chave  (d).     Admitting,  that  the  Plaintiffs 
have  an  Interest  in  the  Subject  of  this  Suit,  yet,  as  they 
have  not  a  proper  Htle  to  institute  a  Suit  concerning  it,  % 
Demurrer  holds  (ej. 


Lord  Redesdale  (f)  refers  to  a  Class  of  Cases  to  shew, 
Aat  where  an  Executor  does  not  appear  by  his  Bill  to 
have  proved  the  Will,  or  appears  to  have  proved  it  in  an 
improper  or  insufficient  Court,  as  he  does  not  shew  a 
complete  Title  to  sue  as  Executor,  a  Demurrer  vrill  hold. 
In  Phipps  V.  Steward  (g),  which  is  not  correctly  reported. 


fa)  Cited  1  AtJc.  286. 

fbj  Tr.  PL  122. 

CcJ  6  Vcs,  172. 

fdj  12  Vcs.  462. 

(eJ  Lord  Redesd.  Tr.  PL 


p.  136.      Mr.  Cooper\  166. 

CfJ  P.  138. 

CgJ  1  Atk.  285.  See  the 
Cases  cited  in  Mr.  SaHdeni'% 
Notes. 

the 


Atkinsow 
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t|ie  Object  of  the  Prayer  appears  by  the  Krister's  BooV  1S13. 

to  have  been  simply  an  liijuDction  against  proceeding  in 
die  Ecclesiastical  Court  for  Administration,  until  the  Will 
should  be  brought  over  from  the  East  Indies:  not  a  gene-     Henshaw 
ral  Account  of  the  per3onaI  Kstate ;  which  could  not  be 
had  without  a  personal  Representative  before  the  Court ; 
tod  the  Order  granted  on  Motion  was  confined  to  an  Ac- 
coant  of  the  personal  Estate  in  the  Hands  of  the  litigating 
Parties.    Lord  Hardwicke,  who  does  not  seem  there  to 
have  adverted  to  the  Cases  of  Walker  v.  JVooUaslon,  ap- 
pears in  Wills  V.  Rich  (a)  and  Knight  v.  Duplessis  to 
have  been  aware  of  it :   and  referring  to  it,  retracts,  or 
greatly  qualifies^  the  Doctrine  in  Phipps  v.  Steward:  and 
the  Doctrine,  so  qualified,  admitting  the  Jurisdiction  of  the 
Bcdesiastical  Court,  was  afterwards  adopted  in  Richards 
V.  Chace  (b). 

The  peculiar  Feature  of  this  Case  is,  that  this  Fund  is 
ttot  in  the  Hands  of  the  Widow  and  next  of  Kin,  who  are 
Parties  to  the  Suit  in  the  Ecclesiastical  Court.  The  AUe- 
gUtion  is,  not  that  the  Property,  Securities  and  Papers,  are 
h  th^  Hands ;  but  that  they  insist  on  Fraud,  Influence, 
and  Incapacity,  of  the  Testator;  and  obstruct  the  Suit, 
with  the  View  of  keeping  the  Property  in  this  Trade ;  and 
the  Danger  suggested  is  in  permittii^g  it  to  rem^iin  with 
4e  Debtors.  That  since  the  Case  of  Walker  v.  Woollaston 
is  not  a  sufficient  Reason  for  the  Application  here^  as  an 
Adauoistrator^  appointed  pen4^nte  lite  in  the  Ecclesiastical 
CoQrt,  is  equally  competent  to  collect  the  Property,  and 
ohviatjB  the  Danger,  fis  your  Lordship's  Receiver.  ' 

Sir  Samuel  Romilfyf  Mr.  Hart,  Mr.  Leach,  and  Mr. 
ffi^ld,  for  the  Plainaffs. 

This  is  a  Case,  singular  in  its  Circumstances,  and  of 

(uj  2  Atk.  384.  C*;  12  Ves.  462. 

peculiar 
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peculiar  Hardship ;  Property,  of  great  Amount,  placed  in 
this  hazardous  Situation,  pending  a  Suit  in  the  Ecclesiastic 
cal  Court,  by  Collusion  of  the  Widow,  the  Heir  and  next 
of  Kin,  and  the  Partners  in  the  Trade.  Until  the  late 
Case  of  Richards  v.  Ckave  (a),  where  the  general  Propo- 
sition, laid  down  by  Lord  Erskiue,  certainly  seems  to  sliake 
previbils  Determinations,  it  was  conceived,  that  a  Bill  for 
this  Purpose  would  be  sustained.  The  first  Objection  to 
the  Remedy,  proposed  as  a  Substitution  for  the  Aid  of  this 
Court,  the  Appointment  of  an  Administrator  pe;?^en^e  lite, 
is  the  Inconvenience  attending  such  an  Application  in  this 
provincial  Ecclesiastical  Court.  What  is  the  Course  of 
that  Application :  is  it  made  by  either,  or  both,  litigating 
Parties :  is  the  Preference  given  to  the  Executor,  or  the 
next  of  Kin :  or  does  the  Court  undertake  the  Responsi- 
bility of  appointing  its  own  Officer  to  collect  Property  of 
perhaps  enormous  Amount:  can  the  Application  be  op- 
posed; and  is  it  to  be  the  Source  of  a  new  Litigation, 
maintained  with  the  same  Object,  to  continue  the  Pro- 
perty in  the  Hands  of  these  Parties;  the  new  Partners 
being  the  Brother  of  one  of  the  Survivors,  and  the  Chil- 
dren of  the  Widow  by  a  former  Husband  ? 


Admitting  however,  that  such  an  Appointment  may  be 
obtained,  this  is,  according  to  your  Lordship*s  Expression 
in  King  v.  Kittg  (b),  almost  of  course;  and  even  after 
sncli  Appointment  a  Bill  would  lie,  not  by  the  alledged 
Executor,  but  by  the  next  of  Kin,  if  not  for  a  Receiver, 
for  an  Account,  and  to  have  the  Property  secured  for 
those,  vho  may  be  entitled  to  it.  Under  these  Circum- 
stances the  Property  cannot  be  represented  as  not  in 
Danger.  It  is  in  the  Hands  of  Persons,  who  have  no 
Connection  with  it ;  Strangers,  in  whom  the  Testator  had 
no  Confidence;   to  whom  bis  surviving  Partners  have 


(a)  1^  Fei.  A6ft. 


(b)  6  Vcs,  172. 


taken 
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taken  apon  ibem  to  transfer  £l  14,000,  his  Property :  the 
Will  expressly  guarding  against  leaving  half  that  Amount 
iki  the  House  longer  than  the  Executors  shall  consider  it 
aecure.    It  is  in  Danger,  as  your  LK>rdship  has  expressed 
it  (a)f  being  in  the  Hands  of  Persons,  who  have  no  Con* 
cero  with  it  in  either  Event,  a  Will  established,  or  an  In- 
testacy.  This  Jurisdiction,  which  has  been  assumed  for  a 
long  Course  of  Years,   and  has  proved  extremely  bene- 
ficial, cannot  now  be  relinquished.    It  was  exercised  in  the 
Case  of  Walker  v.  Wingfield  (b),  and  many  other  Instances, 
besides  King  v.  King.     Knight  v.  Duplessis  turned  upon 
its  pecoliar  Circumstances. 

The 


1813. 


(fl)  6  Ves.  173. 
(b)  Walker  v.  Walker,  10th 
-%,  1805.     Reg.  Lib.  B. 
^«04,  fo.709. 
"Hie  Bill  stated,  that  Ann 
^'^er,  being  seised  of  some 
''^hold  Estates,  and  pos- 
sessed of  i|  very  considerable 
^'^nal  Estate,  died  on  the 
14th  Oc/o6fr,  1801,  intestate 
*nd    Unmarried;  leaving  the 
^^''^tifts  her  sole  ncxtof  Kin; 
^*'   tljc  Defendants  William 
^^^^^r  and   Harriet  Mary 
IFalKz^j^  soon  after  the  Death 
®^  ^^n  Walker,  exhibited  in 
Prerogative  Court  a  Pa- 
pcr->^  riting,  allcdgcd  to  be  the 
^^i^*  %ii  Ann  Walker ;  2LiiCL  2iY' 
plied  ^^  jjj^y^j  Probate  then  of 

6^^^  ted  to  tbcm  as  Executor 

unii  txccutrix  therein  named : 

bvxt.  xlic  PlaintiiTs  having  en- 

tct^d  a  Caveat  against  prov- 


ing the  said  Will,  and  Pro- 
ceedings   having    thereupon 
been  had  in  the  said  Court, 
a  Sentence  was  on  the   8th 
November,  1804,  pronounced; 
declaring,  that  the  Paper,  pro- 
pounded by  the  Defendants, 
was  not  the  last  Will  of  Ann 
Walker;    that    pending    the 
Proceedings  in  the  Preroga- 
tive Court  the  Defendants  or 
one  of  them  under  the  Pre- 
tence of  being  the  Executor 
and  Executrix  of  Ann  Walker 
or  by  some  other  Means  got 
into  their  Possession  all  the 
ready  Money  and  Securities 
and  all  or  the  greatest  Part 
of  her  Effects,  and  also  all  the 
Title  Deeds  and  Writings  re- 
lating  to  hrr  real  and  Lease- 
hold  Estates;    that  immedi- 
ately upon  pronouncing  the 
Sentence  by  the  Prerogative 

Court 


Atkiksoit 
Heksuaw. 
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Atximsok 

BSKSBAW. 

1812. 

Jttg.  22. 


The  Lord  Chancellor. 

The  Demurrer  to  this  Bill  stands  upon  these  Grounds; 
firsts  that  until  Probate  the  Plaintiffs  cannot  sustain  a  Suit; 

secondly. 


Court  the  Plaintiffs  became 
entitled  to  have  Letters  of  Ad- 
ministration granted  to  tbcm : 
but  the  said  Defendants  have 
lodged  an  Appeal;  and  under 
such  Pretences  as  aforesaid 
the  Plaintiffs  have  been  pre- 
sented ID  obtaining  Letters  of 
Administration  toi^im  [TnZ^er ; 
so   as  to   become  her  legal 
personal  Representatives ;  and 
in  the  mean   time  the  De- 
fendants have  in  their  Posses- 
sion all  or  the  greatest  Part 
of  the  personal  Estate  of  the 
Intestate;  and  her  Freehold 
Estates  are  very  much  inter- 
mixed   with    her  Leasehold 
Jlstatcs ;  and  the  Title  Deeds, 
belonging  to  the  said  respec- 
tive Estates,  are  very  muck 
blended ;  and  Sums  of  Money 
have  been   received   by  the 
Defendants,  or  some  of  them, 
as  Rents  and  Profits  of  the 
real  Estates,  which  arc  in  fact 
the  Rents  of  Chattel  Estates : 
the  Bill  therefore  praying  to 
"have  the   Property  secured, 
and  a  Receiver  of  the  Rents 
and  Profits  of  the  real  and 
Licasehold    Estates,   and    to 


collect  and  get  in  the  out- 
standing personal  Estate;  and 
in  case  it  should  appear  ne- 
cessary for  enabling  the  Per- 
son or  Persons  so  to  be  ap- 
*pointed  to  collect  in  such 
outstanding  personal  Estate 
and  to  receive  such  Rents 
and  Profits,  that  an  Admini- 
strator pendente  lite  should 
be  appointed,  then  that  the 
Defendants  might  be  directed 
to  join  with  the  Plaintiffs  in 
any  proper  Application  to  be 
made  to  the  said  Prerogative 
Court  to  grant  such  Adminis- 
tration. 

The  Defendants  miliam 
Walker  and  Harriet  Mary 
Walker  by  their  Answers 
stated,  that  at  the  Death  of 
Ann  Walker  a  Paper-writing 
was  in  her  Possession,  of  her 
own  Hand-writing,  and  signed 
and  sealed  by  her,  though 
not  attested  by  any  Witnesses, 
bequeathing  some  Legacies, 
and  the  Residue  of  her  per^ 
sonal  Estate  and  all  her 
Mortgages  and  the  Estates 
therein  mentioned  to  the  said 
Defendants ;  and  appointing 

them 
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secondly,  that  upon  an  Application  to  the  Spiritual  Court 
Adminbtration  pendente  lite  might  have  been  obtamed^ 
and  the  Administrator,  so  appointed,  might  file  a  Bill  to 
have  the  Account  taken ;  and  the  Question  is,  whether,  as 
U  appears,  that  there  is  a  Suit  depending  in  the  Ecclesias- 
tical Court,  by  reason  of  which  Probate  has  not  been 
hitherto  obtadned,  this  Jurisdiction  attaches;  founded  upon 
the  Fact,  that  the  Persons,  named  as  Executors,  are  not 
hf  Probate  Executors ;    and  an  Administrator  pendente 
Ut^  might  be  granted ;  the  Bill  meaning  to  alledge,  that 
the  two  Executors,  who  sue,  are  Co-executors  with  one  of 
the  Defendants,  who  is  combining  with  Persons,  having  no 
Interest  in  the  Testator's  Estate,  holding  above  ^100,000 
of  the  Assets  in  their  Hands ;  and  that  the  Object  of  this 
Soit  in  the  Ecclesiastical  Court  is  to  delay  Probate  with 
the  Intention  of  keeping  the  Property  in  the  Hands  of 
the  Partnership,  and  of  annulling  the  intermediate  Ex- 
ercise of  that  Discretion,  which  is  to  determhie,  whether 
^Sum  of  <£60,000  is  to  be  token  out  of  the  Partner- 
*l"p,  or  not. 


9i 
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Atkinsoit 

v'. 
HxKsuAir. 


tWm  joint  Executors  of  her 
M'iJJ;  that  they  appealed  from 
t^e  Sentence  of  the  said  Court 
to  the  Court  of  Delegates ; 
^^0  pronounced  for  the  Ap- 
P^liants;  reversed  the  De- 
^'^t  and  retained  the  prin- 
cipal Cause;  which  is  yet  de- 
P«n(iing.  The  Answer  admit- 
^>  that  the  Defendants  bad 
received  some  Part  of  the 
personal  Estote,  and  had  paid 
*  considerable  Part  of  it  into 
the  Bank  in  the  Acountant- 
^^Dtral's  Name;  submitting, 
*kpther  a  Receiver  ought  to 


be  appointed  to  collect  and 
get  in  the  personal  Estate  of 
the  said  Ann  Walker.  The 
Defendant  Phillu  Wingfidd 
claimed  as  Heiress  at  Law 
and  one  of  the  next  of  Kin. 

Upon  Motion  the  Lord 
Chancellor  made  the  Order 
for  a  Receiver,  to  collect  and 
get  in  the  outstanding  perso- 
nal Estate,  with  the  usual 
Directions ;  and  that  the  De- 
fendants should  deliver  over 
to  the  Receiver  all  Securities 
and  Books  and  Papers,  re- 
lating thereto,  &c, 

Mnnj 
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1813.  stances,  that  form  a  Case  of  Exception,  if  that  is  neces 

.   ^^'^  sary ;  and  I  cannot  find  a  Ground,  which  previously  t 

Atkinson       ,  vL     .  .         -  r»r  ..  wr    «  1,1        -    / 

^    ,  the  Decision  of  Walker  t.  WooHaston  would  have  induce 

Henshaw.     ^^'  Court  to  interfere  before  Probate,  on  which  it  ougl 

not  to  interfere,  though  Administration  pendente  lite  mig" 

be  obtained,  unless  the  Proceeding  for  that  Purpose  d(^ 

not  admit  any  of  that  Litigation,  which  would  introdu^ 

the  same  Danger,  that  existed  in  tlie  Reasoning  of  t. 

Court  in  that  Case.    This  Demurrer  must  therefore 

over-ruled  (a). 

(a)  See  Ball  v.  Oliver,  the      v.  EvaM^  1   Ball  and  jB« 
following  C&se,  and  Gallivan      J  91. 


BALL  V.  OLIVER. 


1S13, 

May. 

July  2.  

Jurisdiction  of  HpHE  Bill  stated,  that  John  Oliver,  being  possesses 

a  Court  of  X     of  considerable  personal  Property,  on  the  28th  o^ 

Equity  pending  November,  1811,  died  intestate,  a  Bachelor;  leaving  dii 
a  disputed  Ad-  Plaintiffs  y^^  Brother  and  Sisters  of  the  Half4)lood,  an^ 
ministration  m       ,  .  .„.         ,        ,      -rx  ^     ,        .r^     t      •      ^^t- 

th    E    1    '    t*  ^"^  °^^^  " '       '^         Defendant  Lathanne  Uliver 

cal  Court  to  representing  herself  to  be  the  lawful  Daughter  of  the  In 

protect  the  Pro-  testate,  obtained  Letters  of  Administration ;  and  took  Poa 

pcrty  by  a  Re-  session  of  his  personal  Estate ;  upon  which  the  Plaintifi 

ccivcr  not  instituted  a  Suit  in  the  Ecclesiastical  Court  for  the  Put 

ousted  by  the  p^g^  ^f  getting  these  Letters  of  Administration  recallec 

,,    ,    .     .    ,     aud  of  obtaining  Administration :  which  Suit  is  still  dc 

Lcclcsiastical  .  . 

Court  to  an-       P^^^'ng-     The  Bill,  charging,  that  the  Defendant  is  insol 

point  an  Ad-      ^^"^>  prayed  an  Account,  and  an  Injunction,  restraining  he 

ministrator         pending  the  Suit  in  the  Ecclesiastical  Court  from  gettin 

pendente  lite.       in  or  disposing  of  the  personal  Estate.     The  Defeudar 

b 
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tj  lier  Amwer,  imnltiiig  on  her  Legitinftcjv  dttjing  the 
Charge  of  Insolvencjand  die  Plaintiff*!  Right  as  next  of 
Kin,  moved  to  dissolve  the  Injunction  (a). 

Sir  Samuel  Romilfy,  and  Mr.  Bouptttf  in  support  of 
the  Motion. 


»7 


WIS. 

Dall 
p. 

OLItEft. 


Mr.  HeaU,  for  the  Pliintiffii. 


The  ViCB-CHANCEttOK. 

Am  there. is  some  Difl^tnce  in  the  Authorities  ujpoii        July  2. 

this  Subject,  I  wished  to  look  into  them,  particularly  JBi- 

tkardt  ▼.  CAovf  (b):  m  Case,  not  of  an  Administrator, 

but  of  an  Executor,  before  Probate;  and  Lord  Erskine^B 

luf^jiaent  was  against  granting  a  Receiver :  but  in  the  Ar* 

piSNot  Mr.  Leach  mentioned  a  contrary  Decision^  Liddell 

▼•  Uidell.   I  am  relieved  however  from  an  Inquiiy  into 

dw  Authorities ;   having  seen  a  Note  of  a  recent  Case, 

dtlmou  Vs  Htnshaw  lx).\\  in  which  they  were  all  brought 

wrier  the  Consideration  of  the  Lord  Chancellory  who, 

•'^na|[  taken  Time  for  Consideration,  delivered  a  veiy  full 

Opiaon  upon  this  Subject;  and  appears  to  have  perse- 

^'Qed  strongly  in  his  Judgment,  expressed  on  a  former 

'OocaaoD  (d).    The  fiwt  Case,  that  has  relation  to  this 

*Sd|)ect,  is  there  referred  to :  Walker  v.  tVoollasion  (e): 

*  Xkdsiou  in  the  Court  of  Common  Pleas,  affirmed  upon 

*  Writ  of  Error  in  tbe  Kuig*i  Bench,  that  an  Administra-  *  power  of  Ad* 

^^T pendente  lite  in  .the  Spiritual  Court  concerning  a  Will  ministrator 

pendente  lite  to 

bring  Actions 
fcj  The  preceding  Case.     ^^^  .ecoveriDg 
(dj  King  V.  King,  6  Ves,  d^\^^ 
172. 
(e)  2  P.  WilL  576. 


(e)  See  GalUvan  v.  Boan$^ 
^  &tf  and  Beat.  191,  and 
^^kimon.  v.  Hemhaw^  ante, 
^n^  pn^ceding  Cate. 

(h)  12  Fc8.  462. 
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tin  dM  Powar  tio  bring  Aetkmt  for  tmi&f^tmg 

QdcflioBy  ^nBchy ninriiiiicb  nttclmtMwif  wn 
•etded;  and  Lse,  Jm6otp htmag at  <fit  eaiiweiiaJ 
finaHjooDconedwithtliemtof  dwCoartin  die 
Ibat  dM  Adotiidifiator  bM  fticb  Power. 


In  PMpps  T.  Steward  (a)  Lord  Hardmkht^  vim 
Poans  ▼.  Andrem  (b),  ind  a  fldrtter  Cita  mf  /iffa 
Crooke,  in  die  Tune  of  Lord  Harcouri,  aMerted  die  Jm 
risdicdon  of  dib  Coot  to  iompfm  notwidulaadhi 
Walker  ▼.  Woollatton.  In  Kn^A^  ▼.  Duplessis  (c)  how 
eter  his  Lordship  refused  to  gfrttlt  i  Reeriver;  tAniag  U 
th«ie  Cases^  laid  ^tpcm  die  Ground,  dM  an  Apfplkalioi 
in^t  be  made  to  die' Eeeteaasded  Cowt  for  an 
tMor  pendente  Nte,  dkiogbt  tUs  Comt  ooghl  itot  to  a 
pOM;  admicdng esfMNly,  diat  dw tApplicataoli  h  pnt/nk 
and  the  Jfmisdktkm  to  be  eaeMisedi  where  the  Sm  »  ik 
adtnttd  after  P#obifte ;  is  dtor  Probata  die  Ecdi 
CMrt  eould  not  gniat  an  Adta^istrator  pendente  KU. 
Hmt  there  k  tto  other  Method  for  the  next  of  iOn 
a  Wm  obtahied>by  Frand.  In  fViOi  v.  Rich  (d)  m  Be 
<ieiver  -was  appointed,  whOe  the  Wyi  was  in  Contiwaan 
ill  die  GomtiiOfli!  Lord  Rardmcke  however  obsatiiai 
dnt  the  £eclesttfttf cal  Couit  in  Cases  of  coutouaailo 
11731s  appoints  «n  Administtaior  pendente  lits  1o  lah 
Okre  of  the  Bitatt;  referring  to  Walker  t.  IfooUnMi,  i 
Mttlhtg  die  Ptmit  of  his  Authorltj  to  bring  Actiota;  \m 
it^  in  Phippe  >.  iSie»afd  ttated  die  Ground  of  due  Ji 
tbdiction ;  th  A  the  Ecclesiastical  Court  has  no  Wagr  s 
ia^uriag  die  Bflhcts  hi  the  mean  time. 


Thus  it  stood  dndl  the  Decbion  bj  the  present  Imt 


fa)  1  Atk.  2S5. 

(h)  C  Br0.  P.  C.  476. 


(c)  I  Vu.  3d<l. 

(d)^Atk.2%S. 

Chantelk 
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Ckfmt/hr  m  19P1  iP  ^ufg  v.  l^wf  (a)i  4  vfsry  Atxyig         1919. 
dmiiy  9  Suit  in  ibf(  ^kctemUca^  Qmt-  for  A^oupisU:^-       Oliver* 

tioo  of  tbe  Eflbett  [»  Qquji  pf  %i»tjr  ^U  j^tqrt^'m  »  Sjiiji^ 

for  Ikfi  meie  P;-c^rv|^tiop  of  thp  PfQp^rty,  «ptU  fee  LitL- 
pupn  in  dup  J$cd«synMiti94  Court  is  df  tcinpined ;  and 
4ia#  it  W^$  otyecMi  tfaiit  tbe  Scplegisi^^d^I  Court 
tBJI^X  ^ffniot  fin  AdxniwU^tor  p^n^^e  Ute^  t]ie  £or^ 
Cia«cr/&»r  did  not  cooQcavo  tbiit  to  .PM9t  die  Jmisdictioii; 
•UtiDg  die  Appointment  of  a  Receiver  to  be  almost  of 
tam^  where  it  is  in  Dispute,  who  is  the  personal  Repre* 
Kstative;   where  die  Matter  is  in  ControTersy  in  die 
Spiritual  Court ;  as  whedier  diere  is  an  Intestacy,  or  not* 
•Btcianb  ▼.  Chavt  (c)  is  die  only  Case,  in  which  a  Doubt 
hi  been  eipressed  upon  this  Doctrine,  that  the  Power  of 
^  Kyclesiastical  Court  to  grant  Administration  pendente 
Ik  ii(N4d  BOt  prevent  thi^  CouctV  IffipouHiDg  a  Rpceivj^r. 
Tke.  $(idlgoiBt  .has  howeeo*  finc^  hfi^  :rery  fitUy  e^^an^e^l 
k4^iifi0m  V.  Uemhgvf  (4h  <;ert|unljr  wid^  Ciiy;uBi* 
4n^  inoch  ipore  fpreiblgr  calling  for  fe^  Intcsr&r^no^  oC 
^Q^  tlinp  ,tb«se.    AU  Ui«  Audipriti^s  were  op  tfiftt 
OcqmiQii  ci^;  and  it  wm  stioi^  urged«  tM  bMng 
iKfoie  Probate,  in  which  Case  an  Admuustration/^enJenfe 
Skuiii^ht  had,  it  was  improper  to  ioterjiose  by  frandng 
.  •  fieoeivcr :  but  the  iMd  ChanceMor  10  an  elaboralti 
^Jis%MHii  upon  a  Reviev  of  all  die  Caaps  fMrsevered  in, 
aad-alpa^gly  eosfirmed,  ^e  OpiMon  be  had  fotBOiirly  «i» 
piesaed  in  King  v.  Kikg  m  fiiw>iir  of  Ae  Juriidietion  of 
diis  .Court  tp  interfere  by  granting  a  Receiver  to  prot^t 
the  Properbr,  while  die  Suit  is  depending  in  die  spiritual 
Coort;  though  an  Administratipn  pendente  lite  might  bf 
obtained. 

ffij  6  Vei.  172.  (cj  12  Vti.  462. 

(b)    Treat.    Plead.    122,         (d)   Ante,  th^  precedii^g 
J  29.  Case. 

H2  Under 


3  CASES  IN  CHANCERY. 

1813.  Under  tliete  CifcnoMtanoes^  the  Right  to  Adnunistnttioa 

^'^  dispated,  Debts  outstanding,  and  no  Measures  appearing 

to  be  taken  for  die  Management  of  this  valuable  Leasehold 
Oliver.  Property,  though  Insolvency  b  denied  by  the  Defenduit, 
stating,  that  she  has  expended  more  than  she  has'  recdvecf, 
the  mere  Po\\'er  of  the  Spiritual  Court  to  grant  Adminis* 
tratiou  pendente  lite  is  not  a  sufficient  Grooud  for  this 
Court*s  refusing  to  act;  and  upon  the  Authorities  it  seema 
to  me  proper  to  continue  the  Injunction,  and  grant  a  Re* 
ceiver  pending  the  Proceedings  in  the  Ecclesiastical  Court. 


181S. 
Lincoln's 

Inn  Hall.  SMITH  v.  BLOHELD. 

June  }6, 

By  accepting  A  SECOND  Attachment,  issued  against  the  Defend- 
the  Answer  the  x\  ant  for  ^rant  of  an  Answer,  being  returned  e^ 
imm    la  e  corpus,  a  Messenger  was  moved  for  in  the  last  Term ;  and 

under  the  Pro-  ^'®  Order  drawn  up;  upon  which  the  Messenger  pro- 
cess  of  Con-  Cured  the  Lord  Chancellor's  Warrant ;  and  was  in  search 
tempt  waived,     it'ihtt  Defendant;  peodiiq;  which  he-put  in  hia  Answer. 

*  A  Motion  was  made,  that  it  may  be  referred  to  tli« 
Master  to  tax  the  Plaintiff's  Costs,  occasioned  bjr  the  De- 
fendant's Contempt  in  not  putting  i^  hia  Answer,  and  of 
thi«  Application,  and  the  Reference;  and  that  the  De* 
fendant  may  be  ordered  to  pay  the  Costs  taxed. 

Mr.  Collinson,  for  the  Defendant,  resisted  the  Motion, 
on  the  Grounds,  that  the  Answer  being  accepted,  the 
Plaintiff  had  wuved  the  Costs,  except  as  Costs  in  the 
Cause;   relying  on  the  late  Case  (a);  and  conteuding. 


*-  \ 


Anonymous,  15  Vts»      Ta«M,  oii/e,  324,  and  the 


Smitu 

BLOfllLD. 
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that,  it  all  Events,  the  Costs  of  the  Application  ought  1813. 

not  to  be  added  to  those  of  the  Contempt. 

Mr.  Greggf  in  support  of  the  Motion,  insisted,  that  if 
an  Attachment  issues  for  Want  of  an  Answer,  the  Con* 
tempt  cannot  be  cleared  without  Payment  of  Costs ;  dis- 
tinguiihing  the  Case  cited ;  as  the  Plaintiff  had  replied  to 
the  Answer. 

The  FicC'ChaneeUor,  observing,  that  the  Case  cited 
determined,  that  the  Right  to  Costs  immediately  by  Pro- 
cm  of  Contempt  was  waived  by  accepting  the  Aoswer« 
refnied  the  Motion  with  Costs. 


1813, 
BLISS  V.  BOSCAWEN.  June  29. 

July  !• 

THE  Bill  prayed  an  Injunction  against  proceeding  at    Injunction, 
Law.    Hie  Plaintiff  upon  the  Answer  moved  for  rcfiaftd  upon 
an  iQjanction  on  the  Merits;  which,  upon  Discussion,  Merits  in  the 
TO  fefiised.     He  then  amended  the  Bill ;    and  added  Answer,  not 
anollier  Party.    All  the  Defendants,  being  served  with  ^^^^""*  ^^ 
a  Subpcena  to  answer  the  amended  Bill,  appeared;  and    jq^qJ .j  q-ii 
obtamed  an  Order  for  six  Weeks  Time  to  answer;  upon 
which  the  Plaintiff  obtained  the  common  Injunction  for 
stejmg  Proceedings  at  Law. 

A  Motion  was  made  to  discliarge  that  Order  on  the 
Ground,  that  an  Injunction  had  been  refused  on  the 
Merits,  appearing  in  the  Answer  to  the  original  Bill. 

Sir  Samuel  Romillt/,  and  Mr.  Hall,  in  support  of  the 
Motion. 

113  It 
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tt  has  b^eb  dbtinetly  decidd,  fti^t,  nn  Injunctidti  Uktg 
dissolyed  on  the  An§wer  coilliiig  itl,  th«  Plaintiff,  ttiend* 
ingy  or  filing  a  supplemental  Bill,  shall  not  have  a  new  In* 
junction  unless  upon  the  Merits :  Trovers  v.  Stafford  (a)f 
fjodjf  Markham  ▼.  Dickinson  (by,  E^dmard$  ▼.  Jtnkini  (c), 
i|ii4  die  Anonjmqus  Case  before  Lord  Hmrdwi^ke  (d)^ 
In  the  Case  of  Nelthorpe  v.  XjOW  (e)  the  Ptaintitfi  not 
having  moved  for  an  Injunction  upon  the  original  ^iU,  he 
iftftr  Answer  anfended;  and  obtaiaod  k  nptia  the  ainlHide<) 
Bin.  Call  an  Injunctions  i^bich  has  been  refiiB^d  vpOQ 
the  Meriti)  be  thus  obtained  bj  an  Amendment  fierfectly 
immaterial,  the  Alteration^  for  Ifistance,  of  a  ^ttff,  er 
perhaps  false  in  Fact  i 

Mr.  Hart,  and  Mr.  Pmrker,  for  die  Plaintiffs,  reusted 
tl^  Motion;  relyiqg  on  NeUhprpe  v.  Xa^,  th^  Anon.  Qasp 
in  Bamardiston  (f),  and  Gilbert  (g)» 


The  Lord  Chancellor. 

Injunction  ^  ^^  Plaintiff  having  obtaiqed  an  It^unction  amtnda 

falls  by  the  Bill>  the  Injunction  is  gone ;  unless  it  is  sustained  bj 

amending  the  the  Terms  of  the  Order,  expfiesung,  thfit  it  is  to  be 
Bill,  Unless  ex-  nyithout  Prejudice  to  the  Injunction :  theq,  if  the  iiyunc? 
pressly  sa     .     ^^^  would  he  gone,  unless  expressly  saved  by  the  Coi^rt, 

it  viroufd  be  extraordiuary>  if,  the  Injunction  beiiq;  refused 
.  npon  the  Merits,  the  Plaintiff  dxall  have  it  *by  amendii^ 
the  Bill.  In  the  Case  of  Neltkerpe  v.  Law  1  made  that 
Order  with  Reluctance:  but  was  bound  by  the  Pracr 
tice.  The  Pi^stdon  n  ab8|ir4  that  die  Coiul  lidds  a 
iPlstotiff  90  strictly  fo  the  Ride^  diat  he  shall  put  hu  tost 


CaJ  2  Ves.  19.    4mb.  104. 
(bJ  1  Fb.  jen.  80. 
CeJ  3  Bro.  C.  C.  425. 
(dj  3  Atk.  694. 


(e)  13  Vei,  323, 

(f)  324. 
(S)  ^83. 


Cast 
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Gtse  forward  «t  trst,  as  mt  to  permit  him  to  tmeai         1813. 

iridrant  lomug  the  lejuBetion^  unless  expressly  saved  io 

Alt  Order  of  AmesdneBt,  ye^  if  iipoa  diseossiiig  the 

Meiits  the  Court  tfaanlcs  htm  net  entitled  to  ah  Injimction,     BetCAWxIT. 

ie'sliaH  obtain  it  by  amending;  not  conmaracating  to  fbe 

Coarty  why  be  did  not  make  the  Case  for  k  at  flrst.    I  do 

mt  lay,  you  cannot  have  an  Injunction :  <he  only  Question 

iiyUw  yon  are  to  apply  for  it;  and,  if  the  Case  has  all 

Aese  P.eciifiarities,  it  must  be  by  a  speciid  Motion,  fcimded 

upon  them;  and  you  cannot  take  the  onKnaiy  Injunction 


■i^»ii¥i«P?p""ipipa 


GIBSON  €.  CLARKE.  i^^^^ 

^  dus  pase  (ft)  on  a  Motion  Io  y^ry  Minutes  of  an    Inquiry  at 
Order  #»f  Befereoce  jupop  the  Titk^  one  Olgect  of  the  vhat  Tinve  a 
Jfciice  waa  an  lo^giiy,  if  a  Title  could  be  mad^,  at  what  "^^'l^  *^®^^^  ^ 

Tjg^  madcy  the  Sub- 

ject of  farther 

Directions  after 
ifr.  l^aci,  (or  the  Vendor^  cooteodedi  that  3uch  an  the  Report 

^^Hliiy  could  not  bp  obtained  without  a  special  Case.         upon  the  Title ; 

and  not  to  be 

Jir  Sim^l  Vmilly,  Sot  the  Purchaser^  i»id/it  was  combined  with 

mmxj  to  Jettlc  th^  Practice  in  Ihis  Inspect j  such  ^^^^^^^^^ 

Odw  having  been  fre^gotly  made. 

The  Lord  Chancellob. 

I  believe,  we  have  fallen  into  Irregularity  by  ((eparting 
from  what  was,  I  conceive,  the  old  Practice,  upon  a  De- 
cree for  speci6c  Performance  to  direct  a  Reference  to  the 
Master  simply  to  inquire,  whether  a  good  Title  could  be 

(a)  Ante,  Vol.  I.  500. 

H  4  made^ 


of  Title. 
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madci  or  not.  When  it  ^ame  back,  qpon  farther  Direo 
tions  the  Question  of  Costs  arose ;  and  in  that  Stage  the 
Timet  when  a  Title  could  be  made,  was  looked  at ;  and 
0ien  every  one  was  in  Possession  of  all,  that  passed  in 
the  Master^s  Office  as  to  the  Title ;  all  being  Parties  to 
the  Proceedings ;  and  that  was  the  Groupd  of  the  Refe- 
rence back  to  the  Master.  Lately,  since  the  first  Motion 
for  that  Purppae,  discussed  between  Sir  Jama  Mansfield 
and  me,  the  Reference  of  Htle  has  been  made  upon  Bill 
9Ik}  Answer;  and  it  h^  frequently  been  prayedi  that  it 
should  also  be  referred  to  the  Master  to  inquire,  at  ^b^t 
Time  it  appeared,  by  the  Delivery  of  an  Abstract,  that  a 
Title  could  be  made;  and  in  some  Instances  that  has  been 
done  by  a  Sort  of  Consent:  in  others  it  has  been  omitted: 
but  I  conceive,  that  accordii^  to  strict  Practice  this  Order 
ought  not  to  be  made,  until  it  is  ascertained  by  a  Report, 
whether  there  is  i^  good  Title,  or  not,  and  by  every  Thing, 
th^t  passed  in  the  Master's  Office,  what  is  the  Ground  of 
it.  If  however  the  Purchaser  does  not  hsist  upon  die 
last  Term  of  his  Notice,  that  will  not  preclude  his  asking 
for  it,  when  the  Cause  conges  back  upon  the  Master's  Re- 
port. Ayhere  a  Reference  b  made  to  the  Master  accord- 
ing to  the  new  Practice,  if  the  Answer  states  Transactions, 
as  to  the  Delivery  of  incompleat  Abstracts,  Objections 
taken,  farther  incompleat  Abstracts  delivered,  &c,  and  it 
appears  on  the  Face  of  the  Answer  itself,  that  a  Title 
could  not  be  made  at  the  Hme,  upon  the  Point,  when 
the  Abstract  was  delivered,  &c.  which  is  merely  with  re- 
ference to  Costs,  you  are  always  at  liberty  to  state  what 
passed  in  the  Master's  Office  upon  the  Inquii^. 


WILD 
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LlNC0L]l*8 

WILD  V.  HOBSON.  Ik^  iuii.. 

Jufy  16. 

T^E  B3I,  filed  by  two  of  the  next  of  Kin  of  Daniel    The  Practice 
Habson,  who  died  in  February,  1805,  prayed  an  at  Law,  in 
Account^  and  a  Receiver.    The  Defendant  Edward  Hob*  ^  general 
lOR  chimed  as  Administrator,  with  die  Will  annexed,  -Application 
dated  the  29th  of  January,  1805,  devising  all  the  Testa-  E^ert^ntTand 
tor's  Property  to  the  Defendant  by  the  Nan\e  of  Uiomas  the  Action  for 
^^A$m,  mesne  Profits, 

to  stay  Pro- 

A  Motion  was  made  l^  the  Defendant  Uobson,  that  J^«^'n«» "«« 
ill  farther  Proceedings  in  this  Cause  may  be  stayed,  until  cJirof^foi^ 
die  Plaintiffs  shall  pay  him  £495 :  109.  remaining  due  for  j^^  Action  be« 
Costs  taxed  in  an  Action  of  Ejectment,  brought  in  Trinify  tween  the  same 
Tenn,  1812;  and  until  the  Costs,  incurred  by  the  Defend*  Parties,  which 
ant  Hobton  in  defending  the  Proccj^ings,  instituted  by  has  been  fol« 
the  Defendant  William  Wild  and  Jnn  Isherwood  in  the  ^^"^"^  '» 
EccbiMtical  Court,  shall  be  taxed  and  paid,  and  until  the  ^"'^^' *'^'* 
Phiotifi  shall  have  given  Security  for  such  Costs  as  may         ^  . 
oe  awarded  m  this  Cause ;  apd,  if  the  Costs  at  Law  and  j^  another 
in  die  Ecclesiastical  Court  shall  not  be  paid  within  one  Court  of  £Lqiii- 
3f oodi  after  delivering  the  Amount  of  the  Taxation,  that  ty,  for  the  same 
tbe  Bill  shall  be  dismissed  with  Costs.  Matter,  not  ap- 

plied to  a  for* 

The  Affidavits  in  support  of  the  Motion  stated,  that  »«r  ^"'^  *^ 

after  Probate  of  the  Will  die  Defendant  William  Wild,  ^"^^  *"  ^J^^** 

one  of  the  next  of  Kin  of  the  Testator,  instituted  Pro*  „  .      ^ , 

,    .     .    ,  ^  H^'"^*  *"d  a 

ceedings  to  set  it  aside  in  the  Ecclesiastical  Court ;  where  g^j^  j^^  ^1^^  5p{. 

he  was  admitted  to  prosecute  in  forma  pauperis;  con«  ritual  Court  by 

some  of  the 
next  of  Kin,  disputing,  as  Paupers,  a  Will  on  the  Ground  of  Incapacity ; 
the  Plaintiff  in  Equity  being  another  of  the  next  of  Kin. 

tending. 
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Wild 


tending,  that  at  the  Date  of  the  WiU  the  Testator 
insane ;  that  in  JamuBry^  1811,  the  Couit  decreed  b  fii* 
▼our  of  the  WiU;  observing,  that  if  WHSm  JfUd  had 
Bot  sued  t»  formi  jMupeni ,  he  would  from  the  gross 
Nature  of  the  Case  have  been  subjected  to  Costs ;  duit 
WilHam  Wild  obtained  Leave  to  appeal;  bn^  Imqg.^ 
yaupered,  did  not  prosecute  his  Appeal ;  an^  the  fec« 
ectttors  beiqg  dead.  Administration  with  the  Will  an* 
nexed  was  granted  to  Edward  Hobson,  the  Rcynduaiy 
Lqptee.  That  Administration  was  recalled  iq  conse* 
quence  of  another  Suit,  by  jinn  Isherwood,  another  of 
die  next  of  Kin ;  which  was  afterwards  dismissed  for  wwt 
of  Prosecution.  Two  Actions  of  Ejectment,  broii^ 
Thomas  Sykes,  the  Heir  of  the  Testator,  in  1807, 
lAMoidoned;  and  a  Bill,  filed  in  \e05  hj  WiHiam  WOd  i 
(he  Exchequirj  \o  prevent  die  Transfer  of  Stodc 
ing  to  the  Testator,  was  in  1611  ifismissed  for  want 
Prosecution. 


In  1S08  the  Defendant  HabsonlAtA  a  Bill  to  piove 
in  the  Court  of  Chancery^  and  the  Henr  and 
Wife  released;  and  levied  a  Kne  to  confirm  it.  fa  Trintyr 
Term,  1B12,  another  Ejectment  was  brou^  in  Aetr 
Names;  in  which  the  Court  of  Kin^$  JBeftcA  ordesed  Se- 
curity for  the  Costs  in  case  of  a  Nonsuit,  IXsoodtini* 
ance,  or  a  Verdict  against  the  Lessor  of  namtiff.  Hist 
Cause  was  tried  at  WinchtUer  in  July  IfilC ;  and  a  Ter- 
€^ct  given  for  the  Defendant  Hobson;  and  the  Costa  weu 
taxed  at  £UVfb :  lOi. 


Mr.  Leach,  and  Mr.  HeaU,  in  support  of  the  Molk 


This  Application  ttands  upon  a  PrincifAe  in  the  Ac 
nistration  of  Justice,  common  to  all  Courts ;  that  a  J 
shaD  not  be  harrassed  by  a  second  Litigation  qpor 
same  Subject  of  Property,  by  the  same  Party,  wh 
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^rei^kmd  tit^tkMi,  itudi  the  Cosd  of  llMit  for*        ist3. 


9. 


Wit  AiMupt  have  (Mb  p»fl:  iHckat  ?.  Xo^igon  f«).  . 

Tbal  dte  iMti  ritoidd  te  in  the  none  Coort  b  ikh  r««  ™<X'^ 
^plirtdl.  Tte  Prititlpl«  16  tte  douUe^VexftiiM ;  \iriiich 
ii|>tiite8  eqtially  to  t#6  Pfoeeedings  I7  th^  tame  Ptitj 
fijfoll  tbe  sluftie  Subject,  whetbef  in  Uie  Mne  Court  or 
fSKhttA  CMits.  Thitft  after  tte  Fkiliire  of  an  Ejectment 
in  tbtt  C«inrt  of  ltt)tg^»  Bench  another  l^nnent  in  Ae 
Chm  of  Coiiim#n  Pfeat  muM  te  sittject  lo  the  AppKea* 
Hte  •f  this  Ptinciide:  Mefelb)-^  v.  Hnkey^h).  If  tha 
IbHiier  Buita  >kttt  inatittited  fbr  ikt  Benefit  of  thcM 
nduHiii,  if  diey  are  substantidly  the  OaonumtB,  tte 
Oxlft  wHl  not  pmnit  this  Right  of  the  Defendant  to  be 
MM  by  Asttemetit  or  OonbiVance. 

Sir  Samuel  RomUy^  Mr.  Fonhlanjue,  Mr«  Hoif,  and 
Mr.  SmUh,  for  the  PlaintidA. 

Tiict^  ii  no  InMance  of  such  an  App^ioaliMi  granted 

ttider  tSuAht  CitcnAiftances.     The  Prmcipie  rdied  4n 

bs  hMi  at  iMf  confined  to  ihe  Actiota  of  l^tment ; 

airify  a  Cfadtore  of  th^  Comtt  at  Law;  and  tkei«  ia 

Ittt  one  Atllhtnity  tf  Cb^ts  directed  to  he  pMl  bjr  Ae 

Plidkritf  npon  ^  "Sje^Mietii  not  bron^  \fy  Umaelf :  lait 

it  was  by  his  Father.     On)y  tvro  Itistanees  aire  to  1m 

found  of  applying  in  this  Court  that  Rule  of  Law  as  to 

Actions  oT  Ejei^tknent :  PicltAt  v.  Loggm  (c);  a  Case  of 

fMi-o  Suili  hi  hi&  Cdurt ;  aiifd  another  (i),  of  Proceeffinga 

in  tbb  Court  stayed,  \itftfl  die  Coifts  df  a  Suit  in  the  Court 

of  tlxcheqtter  Were  pard:  but  bodi  Bflia  were,  as  m 

Pickett  V.  Loggoh,  Ibr  predsely  the  same  Porpo^.   Hiis 

Suit  is  not  upon  the  Tuce  off  it  far  ^e  aame  Purpose,  and 

fa)  5  Ves,  702.  W  ^iblhrtiohey.Cracr&fk^ 

jf*;  3  ivtu.  i4s.  5  re*.  Yt)6,  Nota  r^;- 


Wild 

V. 
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181^.        .iustitiited  by  the  same  Party,  as  the  others.    Will  the 
Court  go  iDto  a  loog  Discussion  upon  Affidavits,  that  it  is 
so  substaD^^lly  ?    The  Suit  io  the  Spiritual  Court  wai 
Homsov       iii8tjtute4  by  a  Plaintiff,  saing  in  forma  pauperis'^  and 
Costs  beiiig  on  that  Account  not  given,  this  Court  is  io  4i 
Suit,  tnsti^ited  by  another  Person  desired  to  reverse  that 
Decision,  and  give  Costs ;  to  assume,  that  the  Ecckeeias- 
tical  Court  had  before  it  the  same  Question,  the  same 
Evidence,  and  Means  of  determining  upon  the  Rights  of 
the  Parties.    How  cau  it  be  presumed,  that  the  Spiritual 
.  Court  tried  the  Rights,  put  in  Issue  in  this  Cause ;  invohr* 
ing  distinct  Claims,  one  as  Heir  at  Law,  tlie  other  ^  per- 
.|Ponal  Rq)resentative?    The  only  Subject  of  Suit  in  that 
Court  was  the  Right  to  Administration  under  the  Will  of 
1805. 

The  Lord  Crancellob. 

Hiis  Application  appears  to  me  to  be  of  veiy  great 

Importance;   and  iu  my  Experience  was  never  before 

.granted ;  and  I  am  anxious  to  state  the  Reasons,  upon 

whidi,  though  perhaps  in  this  Case*  it  might  be  morally 

V  right,  with  reference  to  Principle  and  general  Misdiief  I 
dare  not  venture  to  grant  it.    On  the  other  Hand,  dioeyh 

t  pressed  to  dismiss  this  Motion  with  Costs,  under  the  Cir« 
cumstances  I  shall  uQt  do  that, 

Uj^n  loolpng  into  the  History  of  Courts  of  Law  with 
reference  to  Applications  to  sti^  pending  Proceedinga, 
unt^  the  Costs  of  former  Proceedings  have  been  dis- 
,  chaiged,  pot  dismissing  the  second  Action,  but  merdy 
staying  it  until  Justice  shall  be  done  to  the  Defendant  in 
the  former  Action,  by  paying  those  Costs,  which  the  Law 
has  imposed  on  the  Plaintiff,  it  appears  to  have  been  ori* 
ginsilly  v^ry  much*con&ied  to  the  Action  of  Ejectment; 
and  it  may  be  laid  dowp  generally,  that  in  an  Action,  so 
much  a  Creature  of  their  own  Formation,  it  is  not  unfair. 


• 


k^ 


as 
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21 1  general  Role,  that  ibe  seeood  Action  sliould  be  stayed,  1813. 

if  ihe Costs  of  the  former  are  not  paid:  not  universally ; 


IS  ia  many  Instances,  though  the  same  Question,  that 
arose  in  the  second  Cause,  must  foe  capable  of  being  tried       Hobsov 
io  the  first,  it  might  not  be  the  Fault  of  the  P^rty,  that  he 
ii  Bot  bring  it  on.    This  was  afterwards  extended  to  the 
Action  for  met /re  Profits :  but  so  lately  as  the  Hme  of 
Loid  Chief  Justice  Dt  Grey  (a)  there  was  considerable 
Dottbt,  whether  a  Court  of  Law  would  apply  thai  Prhi« 
cqile,  represented  as  one  of  general  Application  both  at 
law  and  in  Equity,  to  any  other  Action  than  those  two. 
Hm  Opinion  of  the  Court,  as  it  is  expressed,  seems  to  eix* 
tnd  to  Actions  quite  of  a  diflSsreot  Nature,  upon  Con- 
flict:  but  they  very  cautiously  went  no  farther  than  itay«    in  an  Actios 
iog  the  Proceedings,  expressly  on  the  Ground,  that  they  on  the  Case 
were  ntisfied,  that  the  second  Action  was  vexatious ;  ainl  Proceedings 
Bfacittone,  Justice,  having  expressed  his  Opinion,  that  in  ^^^y^  until 
d  Cases,  where  the  MeriU  have  beeu  tried,  die  Plaintiflfc  ^^y^^^^  <^  the 

iboaU  Bot  be  permitted  to  commence  a  second  Action  a    -      / 

vaer  AcUon  foe- 
to  trj  die  same  Matter  before  Costs  paid  in  the  first,  tween  the  same 

inn  back  a  little,  influenced,  T  suppose,  by  the  Caution  parties  in 

of tbe  other  Judges;  and  alio  puts  the  Decision  upon  another Courl^ 

Ae  Vciatio&  in  that  Instance.  upon  the 


That  Case  is  also  an  Authority  in  another  Respect  for 
Has  Application ;  diat  one  Court  will  in  certain  Proceed- 
ing! stay  a  second  Action,  though  the  first  was  m  another 
Court    In  that  Instance  it  was  iu  the  Court  of  Kin^s 
Benck:  but  it  was  a  Case  of  very  simple  Circumstances. 
1  admit  also,  that  there  may  be  Cases,  in  which  a  Court 
of  Equity  will  stay  Proceedings  in  a  Suit,  which  is  for  the 
fery  same  Matter  as  another  Suit  in, another  Court  of 
Equity:  but  the  Difficulty  I  have  is,,  whether  that  Prin- 
dplcj  upon  which  a  Court  of  Equity  will  interfere  for 

(a)  Mckiart  r.  Halsey,  3  fFih.  149. 

this 


Ground  of 
VexatioA. 
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ISII,        tfaif  Purpose^  admitf  AppligUio«t  ^boie  ops  Mi  i$  ni- 


Eqokjr,  aod  Ae  other  lit  l^^ ;  gnd  I  doubt  (hftt  EtwI^ 

DiligeQC«»  which  bu  bees  exerted  on  tUs  OccM^om^  i^ 

IIoMov.*     prodttcsd  but  one  bitatuBe*    In  ono  of  lbs  uvo  CfMH^ 

that  were  citedi  the  first  Suit  wa$  io  the  Court  of  J&r«- 

eiiquer:  but  there  wes  no  Cooteat  here^  f^hether  bo|fei 

Suits  were  oot  for  the  same  Matter,     Ssppose  a  P]e^ 

put  in  of  another  Suit  depending  for  tlie  seine  Matter : 

upon  that  Pleai  the  Court  having  found  it  illlpoasiM^  IP 

eaamine  its  Truths  there  must  be  a  Befoi^mos  to  4ia 

Plea  of  Master  to  ascertaint  whether  the  Saits  af«  for  the  aani9 

another  Suit      Matter  (a).  If  the  Defiendant  will  not  plead,  but  .09iiaenta« 

for  the  same      the  Plaintiff  giving  Security  for  the  Costs  inownedp  that 

Matter  referred  the  seccaid  Suit  shall  proceed,  I  do  not  aajr,  ^  Cmi* 

to  the  Master,    ^n^yjj  hqi  permit,  that,  where  both  Suite  are  in  JSviity.; 

but,  if  upon  the  Allegation,  diet  they  ai«  for  the  eama 

Matter,  Secuijlty  for  Costs  is  required,  I  oui^t  to  take  tbp 

saone  Course;  ascertaining  by  the  Master's  JttdganeBtupcp 

a  Re^Qce,  Aether  tbeae  Siuts  are  for  the  same  Mattery 

or  whether  this  Bill  op^s  to  difierent  Relief  fcoas  tbatf 

which  coidd  have  been  had  in  the  Ecclesiastical  Conrty 

Of  upon4he  Ejectment.    No  Instance  bes  yet  been  pinch 

duced  of  an  Application  to  stay  Proneediagf^  until  £kM|a 

yoid,  or  upon  any  other  Terms,  when  the  first  Proceeding 

was  at  lisw,  or  in  the  Ecclesiastical  Court  upoa  sveh  a 

DistiDctiosi  of  Subject  as  this,  and  the  second  io  a  Court  of  Equity*    la 

Itgal  and  «}uit«  the  Case  of  a  Devise  of  seal  Estate  upon  a  Bill  filed  after 

able  Jurisdic-    the  Trial  of  an  Ejectment  was  such  an  Interpoaition  of 

tions  upon  the   (his  Court  ever  heard  of  on  the  Grotmd,  that  the  Partjr  hial 

mi^^ei^cl    »ot  first  filed  a  BiU  in  Equity,  where  the  Medium  of 

to  the  different  ^^^^  *'  perfectly  different  (b)^  that  therefore  he  ebopU 

Idodcs  «f  pay  ihe  Coats  of  the  Ejectment?  That  is  a  Cape  occuniqf 

FrooC 

(a J  Ord.  in  Chanc.  p.  120.      PI.  IpS. 
£d.  1698.    Urlin  v.  Hudson,  (h)  See  £va/Li  t.  Bicfaiefl^ 

J  Vcm,  332.  Ridud.  Tj.  Cb.      6  Va.  1 7  4. 

cveij 
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fmj  Thy  I  jti  no  one  reroembart  an  Joatance  of  such  ao        isis. 

Jlf|ification.-    One  Difiicully  is,  diat,  admitdog  the  Trial 

fa  ba  of  tba  aame  Matter^  it  is  not  in  the  aame  Mode. 

Smff9H  the  Defendant  to  admit  the  Tnitb  of  the  Bill,     Hoaaov. 

maj  not  the  Plaintiff  be  relieved :  or  is  the  Answer  suf^ 

fioenty  thati  having  tried  the  Question  at  Law,  he  shall 

wad  9pfltf  to  the  Defendant's  Conscience:  the  Principle^ 

mm  anplied  to  two  Suits  in  Equity,  or  to  one  in  Equity  an4 

.•as  H  Law,  being  perfectly  different  ? 

Aaodier  View  of  the  Case  obliges  me  to  dismiss  thia 

A|ylicati«L    A  Plea  could  not  possibly  be  put  in ;  aa 

thi  Matter  in  the  Ecclesiastical  Court  could  not  be  the 

■sn  Issue  in  Fact,  as  that  upon  this  Record ;  and,  diough 

thn  Slight  be  brought  into  Contest  in  the  Ejectment,  still 

AiiQaeation  ncura,  whether,  that  fjectment  having  been 

tnel  without  addressing  the  Conscience  of  the  Defendant, 

%  are  not  to  be  at  Liberty  now  to  take  that  Course, 

■d  diey  have  paid  the  Costs  of  that  Proceeding;  in 

akUi  the  Defendant  had  Security  given  to  him  of  his 

OWD  Valuation  in  the  Court,  where  that  Proceeding  passed. 

Alio  the  Eeclesiastical  Court  I  looked  at  the  Proceed* 

^  (o  aacertain,  whether  the  main  Point  in  Issue  in  this. 

Cms  was  tried  there :  if  it  had  been,  that  would  not  be 

coadaiive:  but  it  was  not :  the  only  Point  in  Issue  there 

\iemg  Af  Sanity  of  the  Testator.     If  he  was  sane,  he     -" 

i^jht  have  been  imposed  upon  ^ith  referen^  to  the 

Bsfjiest  of  die  Residtte ;  or  for  other  Reasons,  that  may 

^n^poaed,  the  Bequest  would  not  operate;  and  m  both 

Cmm,  especially  the  latter,  the  whole  of  the  Will  would 

kfe  been  proved  in  the  Spiritual  Court«    Suppose  the 

0b)edk»'l6  b^  not  to  the^Sanity  of  the  Testator,  but  to 

Ihe  Dtecription  of  the  residuaty  Legatee,  as  a  Person  not 

oisti^;  at  tba  Dealh  of  the  Testator ;  and  therefore  tfie 

Bequest  hpaed.    The  Question  m^t  certainly  have  been 

Iried  in  tba  Ejeotamit  at  Winchisttr,  if  ibeyoDouM  have 

shewn, 
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ibewt!^  that  some  'other  Penofi  was  residuary  Devkee 
but  that  brings  it  agab  to  the  short  Point  I  mendooei 
nvhetherdie  Cdtirt  is  to  staj  Proceedings^  until  the  Cos 
at  Law  are  pud,  because  the  Plaintiff  comes  into  EapA 
to  ask  the  Defendant  upon  his  Oath,  what  he  knows  ope 
the  Subject ;  unless  I  am  to  lay  down,  what  never  Wi 
asserted,  that  a  Plabtiff  must  not  bring  an  Ejectmea 
until  he  has  filed  a  Bill.  As  to  the  Costs  of  the  Efce 
ment  there  is  this  short  Ground.  The  Court  of  Im 
gave  the  Defendant  Security  for  Costs  according  to  h 
own  Measure ;  and  did  not  impose  the  Term,  that  a  fii 
should  not  be  filed.  If  the  Security  taken  was  somewh 
too  scanty;  opon'  what  Ground  am  I  to  interfere,  been 
that  Proceeding  was  taken  before  the  Bill  filed  ? 


Proceedings 
stayed  until 
Payment  of 
Costs  of  a  for- 
mer Suit  by  the 
same  Party  tn 
formd  pauperis 
only  upon 
great  V^ation. 


As  to  the  other  Proceeding,  it  is  very  delicate  for  fl 
Court  upon  the  Ground  of  Vexation  to  say,  a  P^ 
should  have  the  Costs  of  a  Proceeding  in  the  Ecclema 
cal  Court,  where  the  Suitor  was  admitted  in  formd  ftM 
peris,  when  we  recollect,  with  what  Caution  such  P^ 
sons  are  ever  required  to  pay  Costs.  Where  a  Perse 
who  in  a  former  Proceeding  sued  in  forma  pauperiij  b 
instituted  a  second  Snit  for  the  same  Purpose,  not  beii 
dispaupered,  in  the  former,  there  is  no  Instance,  that  tl 
Court  ever  stayed  the  second  Proceeding,  until  he  pst 
those  Costs,  not  due  by  a  former  Judgment,  but  to  becooi 
due  by  Taxation;  unless  the  new  Proceeding  was  to  b 
justly  characterized  as  very  vexatious.  In  such  Cases  dia 
has  been  done  (a). 


Agreements  This  Deed  was  very  improper  certainly ;  but  the  An 

for  Contribu«      madversion  upon  Agreements  relative  to  the  Expences  • 
tion  to  the  £x* 

pence  of  Litigation  without  a  common  Interest^  though  not  favoured, 

not  treated  harshly. 


(a)  Sec  Corbett  v.  Corhett,  l6  Ves.  407. 


Sui 


CASES  IN  CHANCERY. 


113 


Suits^  ttrast  not  be  too  harsh ;  as,  if  this  is  not  permitted, 
in  man;  Cases  the  poor  Man  will  not  get  that,  to  n^hich 
he  If  entitledy  and  the  rich  Man  will  withhold  what  he 
ought  to  give  up.    In  this  Instance  however  there  was  a 
comqiOD  Interest  in  the  Subject ;  and  the  Ground,  upon 
yiiask  I/efuse  thb  Motion,  will  do,  even  if  there  was  the 
anw  Plaintiff  in  the  three  Proceedings.    In  that  View  the 
Combination  complained  of  does  not  affect  me.    The 
Gwund,  on  which  I  refuse  this  Motion,  is,  that  I  cannot 
apply  to  a  particular  Case  a  Principle,  the  general  Appli- 
ctfioo  of  which  would  produce  enormous  Mischief:  but  I 
dull  give  no  Costs ;  though  this  Application  has  coa- 
ddenUe  Novelty;  as  there  has  been  much  in  Contro- 
versy, which  could  not  be  urged  effectually  here ;  as  it 
Bugtit  have  been  elsewhere ;  where  it  has  not  produced 
»7  Effect. 


lUS. 


Wild 

V. 

HoBsoir. 


Tbb  Eau  Of  CHOLMONDJSLEY  v.  Lobd 

CLINTON. 

THE  Defendants  to  a  Bill,  preying  Discovery  and 
Rdief^  having  put  in  their  Answer,  and  obtained  an 
Oidei  for  the  Plaintiff  to  elect  to  proceed  at  Law  or  in 
£9%,  the  Plaintiff  served  them  with  Notice,  that  be 
dioaki  elect  to  proceed  at  Law;  and,  moved  that  he  may 
k  at  liberty  to  dismiss  his  Bill  so  far  as  it  seeks  Relief, 
sod  to  amend  the  Record  by  striking  out  so  much  as  seeks 
Jtelier. 


1813, 

Jultf  17. 

Lincoln's 
Inn  Hall. 
After  Answer 
Motion  to 
amend  the  Bill 
by  striking  out 
the  Relief  re* 
fused. 


Mr.  Roup^f  in  support  of  the  Motion,  mentioned 
Gnrith  v.  Dimoivan  (a) ;  observing,  that  no  Inconvenience 


V0L.IL 


(0)  3  Atk.  \66. 
I 


could 
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1815.  oould  arise  to  the  Defendant  from  retaining  the  ] 

mere  Bill  of  Discovery ;  and  it  would  prevent  t 


The  £ari  of 


Cholmomde-  '^"^  Expence  of  61ing  another  Bill  for  Discovei 

offering  to  pay  the  Costs. 


LET 

V. 

Lord 
Clintok. 


Mr.  Heald,  for  the  Defendants,  resisted  the  ^ 
contrary  to  the  Practice ;  distinguishing  Gurish 
van;  as  from  the  Register's  Book,  it  appears^ 
Answer  was  put  in  after  the  Order  (a). 


(a)  Gurish  v.  Donovan^ 
9th  July,  1739.  Reg.  Lib. 
A.  17d8>  Fo.  462.  Order  for 
a  i^e  Exeat  Regno. 

3Ut  July,  1739'  Reg.  Lib. 
A.  1738,  Fo.  -481.  Order  to 
discharge  the  Ne  Exeat  Reg- 
no upon  the  Answer. 

23d  August,  1739.  Reg. 
Lib.  A.  1738,  Fo.  541.  Or- 
der to  amend  the  Bill  upon 
Payment  of  20«.  Costs. 

25th  October y  1789.  Reg. 
Lib.  A.  1739,  Fo.  55.  Orfer 
for  the  Plaintiffs  to  make 
their  Election,  whether  they 
would  proceed  in  this  Court 
or  at  Law. 

15th  Nov.  1739.  Reg. 
Lib.  A.  1739,  ^o.  17.  Recit- 
ing the  Order  of  the  25  th 
of  October,  for  the  Plaintiffs 
to  make  their  Election,  that 
the  Plaintiffs  in  pursuance  of 
the  said  Order  by  their  Elec- 
tion, made  the  31st  of  OctO' 
her,  did  elect  to  proceed  at 
Law  for  all  the  Matters  which 


were  sought  by  thi 

Bill,  and  to  proce< 

Court  for  a  Disco> 

and  that  the  Defen 

Day  movcd,that  the 

tion  might  be  discha 

by  Consent  ordered 

Plaintiffs  do  amend 

Bill    by    striking 

Prayer  therein  for  ] 

18th  Dec.  1740. 

A.   1740,  Fo.  108; 

that  the  Plaintrfis,  I 

hibited  their  Bill  in 

against  the  Defends 

Account  of  the  Vcr 

• 

Ship,  of  which  the] 
was  Supercargo,  an* 
ing,  that  the  Defen 
secreted  to  his  own 
Dust  and  Moidores 
Value,  obtained  a 
Ne  Exeat  against  th 
ant  in  the  Sum  of 
and  took  him  into 
thereon ;  and,  the  1 
having  put  in  his  A 
the  31st  Day  of  Ju 
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!h^Lar£lCHANCELLOB,sidmittingtliatDistihctionySaicl^ 
it  was  difficult  at  this  Day  to  apply  Lord  Hardwicke^s 
I>octriae  as  to  Bills  of  Relief  and  Discovery;  Lord 
Tkurbw  having  in  a  great  Measure  6ver-f lit^  it  (a) ;  and 
die  better  Way  for  the  Plabtiff  was  to  dismiss  his  Bill 
file  a  new  Bill  for  Discovery  merely. 

The  Motion  was  therefore  refused  (b). 


1S13. 


The  ICarl  of 
Chqlmonpil* 

LBV 

Lord 


^^iMiald  Writ  was  discharged  \ 

«fier  vhich    the   Plaintiflfis 

bioQght  their  Action  at  Law 

mfiinst  the  Defendant  for  the 

'atae Matters;  and  thereupon 

tie  Defendant  obiaincd  an 

Order  for  the   Plaintiffs   to 

ttike  their  Election ;   after 

• 

^\c\k  the  Plaintiffs  filed  a 
special  Election,  viz.  to  pro- 
<^  at  Law  for  the  Itelicf 
*^ht  by  their  Bill,  and  in 
4ii  Court  for  a  Discovery 
^\j;  and,  the  Plaintiffs  hav* 
tng  amended  their  Bill  pur- 
<Btat  to  an  Order  for  that 
l^rpotdi  kiid  thereby  prayed 
Belief;  thie  Defendant  there- 
^VoQ  laoved  to  discharge  the 
Haiatiff'i  Election;  and  on 
*e  iJth  November,  1739,  it 
^  by  Consent  ordered,  that 
Ac  Plaintiffs  should  amend 
A«tBUl  by  striking  out  any 
^»yer  for  Relief;  and  the 
Bill  was  amended  according- 
^y;  and  the  Defendant  after- 
*Wi  put  in  his  Answer 
•*»weto;  tnd  the  Plaintiffs, 


having  had  a  full  Discovery 
thereof,  proceeded  on  their 
Election  at  Law;  and  ob* 
tained  Judgment  against  the 
Defendant  therein,  and  took 
out  Execution  thereon ;  and 
charged  the  Defendant  iii 
Custody  of  the  Sheriff  of 
Middlesex ;  axid  he  is  now  li 
I^risoncr  in  the  F^et  lipoti 
such  Exiicution ;  and  there- 
fdre  it  was  prayed,  that  the 
PlaintTffi  may  pay  unto  the 
said  Defettddnt  his  Costs  of 
this  Suit,  to  be  taxed  by  the 
Master;  which  was  ordered 
accordingly ;  and  it  was  re- 
ferred to  the  Mastc^r  to  tax 
the  said  Cbsts, 

(aj  See  Baker  Vi  MeUishy 
10  Vts.  544,  and  the  Note 
(a)  653.  Gordon  v.  Simkinr 
ion,  1 1  Ves.  509. 

(b)  After  Answer  to  a 
Bill  of  Discovery  Motion  to 
amend  by  adding  a  Prayer 
for  Relief  refused  with  Costs. 
BuHerworth  y.BaiUyp  15  Tn^ 
358. 

1 2  StitEWARD 
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file  a  Bill  for  that  Purpose ;  and  was 
imission  under  the  Bill,  filed  by  the 


NCRLLOR  thought,  that  the  Defendant 
xamine  Witnesses  in  chief  under  the  Plain- 
sion ;  and  was  therefore  entitled  to  a  Commis- 
amine  her  Witnesses  abroad. 
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Sheward 

V, 
SUEWAAD. 


The  Order  was  made  (a)» 


Jul}/  27. 


(a)  Ex  Relatione^  Mr.  Whitmarsh. 


I  S 


ROBINSON 
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SHEWARD  t).  SHEWARD. 


1813, 
'  Lincoln's 
Inn  Hall. 
July  2Z,  27. 
Commission       T>JLPH  Sheward  by  his  Will  garc  an   Estate  to 

toexamkic.  Trustees,   to   the   Use   of  his   Daughter  Elizabeth 

Witnesses 

u       1         .   .   Rickards  and  her  Htisband  Samuel  Richards  for  tkeir 
abroad  granted    » •  •      t^        • 

to  a  Defendant    ^^^^ »  ^'*^'*  Remauider  to  the  Use  of  his  Son  George 
who  had  cross-  Sheward  and  his  Assigns  for  Life :  Remainder  to  the  Use 
examined,  but     of  all  the  Children  and  Grand-children  of  his  said  Son 
not  examined      living  at  his  Decease^  as  Tenants  in  Common, 
in  chief  under 

ommission  George  Sheward   died  in    the   Life-time  of  Samue^  - 

Plaintiff  Rickards,  the  Tenant  for  Life;   and  the  Bill,  filed  br-^ 

the  Children  of  George  Slieward  by  his  second  Marriagc^^ 
against  Ann  Sheward,  his  only  Child  by  ar  former  Mair^ 
riage,  in  1791^  prayedi  that  the  Plaintiffs  may  be 
liberty  to  examine  Witnesses  to  prove  the  Marriage  c 
the  Defendant's  Mother  witli  a  Man,  who  was  living 
the  Celebration  of  the  Marriage  between  her  and  Geori 
Sheward;  and  that  the  Testimony  of  such  Witnesses  ma  ^^ 
be  perpetuated. 

A  Commission  having  been  sued  out  by  the  Plaintiff^ 
to  examine  their  Witnesses,  under  which  the  Defendant 
cross-examined,  but  did  not  examine  any  Witnesses  iu 
chief,  a  Motion  was  made  on  the  Part  of  the  Defendant 
for  a  Commission  for  the  Examination  of  Witnesses  at 
Philadelphia,  in  America. 

Mr.  fVhiimarsh,  in  support  of  the  Motion. 

Mr.  Treslove,  for  the  Plaintiffs,  resisted  the  Motion ; 
contendingi  tbat^  if  the  Defendant  wished  to  examine 

Witnesses^ 
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Witnesses,  she  must  file  a  Bill  for  that  Purpose;  and  was  1813. 

not  entitled  to  a  Commission  under  the  Bill,  filed  by  the  ^^^^^ 

Plaintiffs.  Sheward 

V, 

.   -  ■       • 

SllEWAAD. 

The  Lord  CuA'SCEhhOR  thought,  that  the  Defendant 
was  entitled  to  examine  Witnesses  in  chief  under  the  Plain- 
tiff's Commission  ;  and  was  therefore  entitled  to  a  Commis- 
sion to  examine  her  Witnesses  abroad. 


The  Order  was  made  (a),  j^jy  ^y^ 


(a)  Ex  Relatione^  Mr.  Whifmarsh. 


I  S  ROBINSON 


lit  fZASES  IN  CHANCERY. 


July  27.  ROBINSON  r.  THOMPSON. 

Demumr        npHE  Bill  ftate^  a  Settlement  in  the  Yea 
•rcr-rnlcd ;  ^     J[     under  which  by  the  Deaths  of  preceding 

^*"°«  ?\  "*  ^**''  ^^^^  Robiiam  became  in  the  Year  17( 
'  '.  .  _  of  an  Estate  in  Tail  Male  in  the  County  of  Lc 
was  entitled*  ^'^  WiUianuum  ^md  hi^  Wife,  the  Widow  of 
and  not  dis-  Tenant  in  Tail,  being  in  Possession,  bad  procui 
tinctly  pNointing  George  Robinson,  an  illiten^te  Man,  and  inl 
oat,  what  throf^h  their  Practice,  a  Deed  of  Grant  during 

Parts  of  th^        ^^»^  Ljf^ .  ^od  had  coUusively  sold  tlie  Estate 
were    e-      qj^^  Defendants ;  fome  of  whom  were  in  Posse 
marred  to,  and  ^^  ^^^^  ^^      The  Pbintiff;  as  the  eldest 
what  answered :  7  . 

%iz  demurring   George  Robinson,  (deceased),  by  his  Bill  prayed 

to  all  the  Dis-  covery  of  the  Title  Deeds;  that  the  Deed,  exei 
covery  except  George  Robinson,  may  be  declared  fraud|4ent,  & 
**  toucbing'^the  the  Defendants  may  be  decreed  to  deliver  Poss< 
several  Title  tha  Estates^  and  of  the  Deeds ;  that  the  Plaii 
Deeds,  creating  j^^  ^^  liberty  to  sue  out  such.Writs  as  he  may  be 

,  ,     and  for  an  Account* 

and  *'  as  to  the  •    ' 

•*  Residue  of  ^      ^  ^ 

*  the  said  Bill        '^P  ^^  ^HI  ^^  Defendant  Thompson  pi;t  in  the  i 

**  not  demurred  Demurrer  ^nd  Answer:   **  As  to  all  the  Relief  p 

^  to*'  answer-     ^*  the  said  3ill  and  all  the  Discovery  sought  then 

f^  '^  this  defendant,  expept  so  hr  as  the  said  Bill 

**  Discovery  from  him  toi|chin^  tpe  several  TitI 

**  or  Instrument;^  >vhereby  the  Intails  in  tlie  2 

"  mentioned    are    respectively  alledged    to    ha 

^  created  aiul  the  Proceedings  and  Award  tber 

V  tioned,  and  except  so  far  as  the  said  Bill  als< 
5^  Discovefy  from  this  Defendant  whether  this  £ 
f*  Lath  not  and  by  what  Meims  and  when  and  fro 

V  procured  or  got  into  his  Possession  or  Power 
ff  of  Robeft  Robinson  ip  the  said  3ill  named  or 
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*  terpart  thereof  executed  and  attested  as  in  the  said  Bill  1813. 

"  is  mentioned  or  a  Probate  or  other  Copv  thereof,  and       ^  ^'^^^^ 

**  whether  this  Defendant  now  hath  or  when  last  had  the 

**  same  or  in  whose  Po8sessit)n  now  is  the  same  or  what     Tijommok. 

*'  is  become  thereof,  this  Defendant  doih  demur  •/'  &c. 

"  Aud  as  to  the  Residue  of  the  said  Bill  not  deniurred  to 

^'  as  aforesaid  and  hereinbefore  set  forth  this  Defendant*' 

proceeded  to  answer  to  the  Parts  specified. 

Sir  Samuel  Romillj/f  and  Mr.  Home,  in  support  of  the 
Demurrer. 

This  is  a  mere  legal  Title ;  for  which  the  Plaintiff  does 
oot  want  the  Assistance  of  this  Court.  The  Deed,  which 
^  Bill  seeks  to  set  aside,  is  a  mere  Grant  for  the  Life 
^^  a  Person,  who  is  dead ;  and,  if,  as  Tenant  in  Tail,  the 
PlainliflF  is  entitled  to  the  Production  of  Deeds,  he  has 
>ot  annexed  to  his  Bill  the  Affidavit,  without  which  he 
^^not  have  tliat  Production  (a). 

Mr.  Wear,  Mr.  Bell,  and  Mr.  Gardiner,  for  the 
Plaintiff. 

This  Demurrer  and  Answer  is  defective,  as  not  stating 
P'^isely  the  Points,  to  which  the  Demurrer  goes :  Devon- 
^f  V.  Newenham  (b).  The  general  Reference  to  "  the 
'  Residue*'  of  the  Bill  is  too  loose ;  and  so  is  the  £x- 
P'^on  "  touching"  the  several  Title  Deeds,  &c.  It 
cannot  be  known,  whether  the  Parts  answered  are  sufH- 
Qcutjy  answered,  until  the  Demurrer  is  disposed  of.  Ad» 
^ling  the  Deed  to  have  disposed  of  only  an  K&tate  for 
^,  if  that  Deed  was  fraudulent,  the  Plaintiff  is  entitled 

(a)  Ld.  Red.  Tr.  Ch.  PL  ^J  2   Sch.  and   JU  Xr. 

112.  199. 

I  4  to 
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V, 
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to  an  Account  of  the  Rents  and  Profits.  An  Affidavit  is 
not  necessary  in  this  Case :  Whiuhurch  v.  Golding  (a)  i 
The  Anonymous  Case  in  Jtkyns  (b) :  Dormer  v.  Forie9* 
cue  (c):  and  Renison  v.  AMey  (d). 

Sir  Samuel  Romillyj  in  reply. 

The  Plaintiff's  Title,  if  any,  is  at  Law.  The  Authori. 
ties  cited  admit  the  Necessity  of  an  Affidavit  in  the  Case 
of  a  Bill  praying  Relief  such  as  this.  The  Objection, 
that  it  cannot  be  known,  before  the  Demurrer  is  dbposed 
of,  whether  Exceptions  would  hold  to  the  Answer^  or  not, 
occurs  in  every  Instance  of  a  Demurrer  and  Answer.  The 
Objection,  taken  in  Devonsher  v.  Newenham  (e)  by  Lord 
Redesdale,  has  no  Application  to  this  Pleading^  whidi 
points  out  particularly  the  Parts^  to  which  the  Defendant 
answers ;  removing  all  Difficulty  in  taking  Exceptions,  if 
those  Parts  are  not  answered.  The  Term  **  touching"  is 
merely  synonymous  with  ^*  relating  to." 


The  Vice-chancellor. 

The  Defendant,  under  an  Order  not  to  demur  alone, 
having  put  in  a  Demurrer  and  Answer,  the  Demurrer, 
going  to  the  whole  Relief  prayed,  has  by  answering  to 
that,  which  is  connected  witli  the  Relief,  gone  too  far^ 
and,  as  to  the  Account  prayed  of  the  Rents  and  Profits 
during  George  Robinsons  Life,  the  Deed  being  fraudu- 
lent, the  Plaintiff  has  a  Right  to  come  here,  to  have 
that  Deed  set  aside,  and  the  Account  taken.  In  that  Re- 
spect also  the  Defendant,  demurring  to  the  whole  Reliefj 
has  gone  too  far.  With  regard  to  the  Form,  it  is  con<.> 
t/cnded,  that  the  Demurrer  is  bad,  as  not  specifying  dis- 


(a)  2  P.  ^ms,  540. 

fbj  3  Atk.  17. 

(c)  3  Atk.  132.    See  also 


Ld.  Red.  Tr.  Ch.  PI,  113. 
CdJ  2  Frj.jun.  459. 
(ej  2  Sck.  and  Lef.  1 99. 

tinctly 
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tincfij  that,  which  is  demurred  to,  and  that,  to  which  the 
Defendant  answers ;  obliging  the  Court,  b  order  to  deten- 
mine  tbe  Extent  of  the  Demurrer,  and  ascertain  what  b 
comprised  under  tliis  vague  Expression  "  the  Residue  of 
*'  tbs  said  Bill  ;^  to  go  through  the  whole  Record,  in- 
fQlving  a  long  Title,  as  to  all  ''  touching*'  which  the  De- 
fendant professes  to  answer ;  and  laying  the  Master  under 
the  lame  Difficulty  upon  Exceptions.  A  Mode  of  plead- 
ing so  loose  is  bad  on  all  the  Authorities ;  and  this  Case 
strongly  illustrates  tlie  Rule,  stated  by  Lord  Redesdale  (a), 
on  which  bis  Lordship  acted  in  the  Case  of  Devonsher 
V.  Hewenham  (b)^  that  the  Demurrer,  if  it  does  not  go  to 
fte  whole  Bill,  must  clearly  express  the  particular  Parts 
demoned  to.  That  Case  is  a  direct  Authority  for  tliis. 
IWefore  on  both  Grounds,  that  the  Demurrer  covers 
Part  of  the  Relief^  to  which  the  Plaintiff  will  be  entitled, 
and  upon  the  Objection  of  Form,  the  Demurrer  must  be 
Dver-ruled  (c). 


1^1 


1813. 


RoBivsoy 
TnoMPSov* 


W  Tr.  Ch.  PI.  173. 
(^J  2  Sch.  and  Lef.  199. 


(c)  Wttherhtad  v.  Blacks 
hum :  the  following  Case. 


WETHERHEAD  v.  BLACKBURN. 

THE  Bill  prayed  a  Discovery;   that  the  Defendant 
may  be  declared  a  Trustee  for  the  Plaintiff  as  to 
the  legal  Interest  in  a  Ship,  called  the  Grej/hound;  and 
may  be  decreed  to  execute  a  Bill  of  Sale  or  Assignment  of 
the  Ship  to  the  Plaintiff. 

Exception  of  immaterial  Facts,  which  were  answered, 
Order  for  Time,  over-ruled. 

The 


1813, 

Julj/  24,  27. 

Demurrer,  not 
stating  particu- 
larly the  Parts 
demurred  to, 
but  generally, 
to  the  whole 
Billy  with  an 
after  the  usual 
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1815.  The  Defendant  put  in  a  Demurrer  and  Answer;  ih 


Demorrer  extending  to  the  whole  of  the  BilL  **  Ezcep 
"  only  as  to  snth  Part  and  so  moch  thereof  as  require 
BX.ACKBURH.   ^  ^^  Defendant  to  set  forth  whether  the  Ship  or  Vesae 

'^  called  the  Greyhound  did  not  trade  from  the  Port  o 
**  London  and  from  thence  back  to  Ram^ate  or  from  am 
^  to  some  and  what  Place  or  Places  Port  or  Ports  oi 
^  how  otherwise;  and  whether  Defendant  doth  not  ae 
''  Plaintiff  at  de6ance;"  and  for  Cause  of  Demurrer  shew- 
ingy  that  the  Bill  doth  not  contain  any  Matter  of  Equity 
whereon  this  Court  can  ground  any  Decree,  or  give  thi 
Plaintiff  any  Relief,  &c.;  **  And  as  to  so  much  and  sucl 
^'  Parts  of  Pluntiff's  said  Bill  as  requires  Defendant  U 
*^  answer  and  set  forth,  whether  the  Ship  did  not  trade^ 
&c.  admitting,  that  she  did  trade  from  and  between  Londom 
and  RamsgaUi  and  that  he  did  set  the  Plaintiff  at  dm 
fiance. 

Mr.  Hart,  and  Mr.  Plallimoref  in  support  of  the  D^ 
murrer,  referred  to  Tomkin  v.  Lethbridgt(a),  Tkoma$ 
Lethbridge(b)f  and  Nabosv.  Plura  (c);  contending,  tb 
the  Objection  to  an  immaterial  Fact,  as  an  Evasion  of  tl 
Order  for  Time,  had  not  been  extended  beyond  the  I>« 
nial  of  Combination;  and  that  this  Form  of  Demurrc 
corresponded  with  the  Precedents ;  and  is  most  conve 
nient  from  the  Length,  to  which  a  more  particular  State* 
ment  of  the  Parts  demurred  to  would  lead. 

Sir  Samuel  Romillyf  and  Mr.  fVeart  for  the  Plamtiflf 
insbted,  that  the  Allegations  of  the  Vessel's  trading  fron 
London  to  RamsgatCt  and  that  the  Defendant  did  set  thi 
Plaintiff  at  defiance,  being  as  immaterial  as  the  Denial  o 
Combination,  could  not  be  considered  as  a  Complianc 

(a)  9  Vcs.  178.  Smith  v.  Serle,  14  Fm.415. 

CbJ  9  Fes.  463.  Lans-  (c)  In  the- Court  of  £a 
down  v.  Elderton^  8  Vcs.  526.      chtqucr^  MSS. 

wit 


...  -*"— 
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widi  Ae  Order :  Siephenton  v.  Gardiner  (a).  The  De^^  jam. 
^nirrer  therefore  must  either,  according  to  Taylor  v.  Mil-  ,  "^"^ 
ner(b),  be  taken  oflF  the  File,  or  over-ruled ;  that  tlie  other  •  u  -Ati 

Objection,  that  he  has  not  specified  the  particular  Parts,  Bi.^ck»urn 
is  equally  fatal.  The  luterrogatories,  to  i^vhich  die  De- 
ninrer  is  pointed,  should  be  particularly  stated ;  and  a 
general  Demurrer,  mith  an  Exception,  is  had  on  all  the 
Aothorities;  Cheiwynd  y.  Lindon  (c),  Lord  liedesd.  Tr. 
(d),  Ord,  in  Ch.  (c). 

The  VlCE-GlIANCELLOR. 

It  has  been  dt  terniined,  that  the  mere  Denial  of  Com-     ]\iore  Di  nial 

Jbmation  doe?  not  comply  with  tlie  Terms  of  the  Order,  of  Conibinaiioa 

ty  which  a  Defendant,  obtaining  Time,  comes  under  the  not  a  Compli- 

Obligaiion  not  to  demur  alone :  but  this  Defendant,  under  ^"^*^  ^^'^^h  the 

^e  Difficulty,  that  by  answ  ering  to  a  material  Part  of  the  '^  *'**'"*  ^^  [^^* 

«ul  he  must  over-rule  his  Demurrer,  has  proceeded  by  ,  .      * 

.  ,.."..  not  (k'ujurnni' 

Answer  to  state  a  Fact,  sliewing,  that  this  Sliip  ip  British,  ^.i^^p 

«wl  an  Object  of  the  Registry  Acts  (f) ;  admitting  farther, 
that  be  sets  the  Plaintiff  at  defiance :  a  Fact,  not  other- 
wise material  than  as  shewing,  that  the  Plaintiff  is  com- 
pelled to  come  here.     These  Facts  are  connected  with  die 
rest  of  the  Bill ;  and  cannot  be  separated,  so  that  the  De- 
fendant can  say,  he  has  not  answered  to  that,  which  is 
covered  by  his  Demurrer ;  and  this  Mode  of  pleading,  by 
a  Demurrer,  generally,  to  the  whole  Bill,  with  an  Ex- 
ception, instead  of  demurring  directly  to  so  much  of  the 
JBill  as  calls  on  the  Defendant  to  set  forth,  &c.  imposes 

faj  2  P.  ff^ms,  286.     See  (ej  Ord.  in  Ch,  t)7.  Cart. 

Let  V.  Pascoe,  1  Bra.  C.  C.  Rpp.  113.  Di-ionsJicrw,Xt\::- 

78.      Ld.  Red.  Tr.  Ch.  PJ.  enham,  2  5c//.  und  Lif.   ly.y, 

J  70.  and   Robinson   v.    Thompson^ 

(h)   lOFef.  444.  a/ire,  the  preceding  Case. 

(e)  2  Vcs.  451.  (f)  Stat.  26  Geo.  3.  c.  6*0, 

li)  Tr.  Ch.  PL  173.  and  34  Geo.  3.  c.  68. 

» 

upoa 
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1815.         upon  die  Court  the  Necessity  of  compariog  the 

and  Answer  with  the  whole  of  the  Bill :  the  Rule,  at 
pressed  by  Lord  Redesdale  (a),  beings  that  a  Demimer,  if 

Blackburn.  ^^  ^^^^  '^^  S^  ^^  ^  whole  Bill,  must  clearly  express  the 
Demurrer,  not  particular  Parts  demurred  to.  The  farther  Questimia  are^ 
going  to  the  whether  the  Defendant^  professii^  to  select  something  is 
whole  Bill,  immaterial  as  the  Denial  of  Combination^  satisfies  tlie 
must  clearly  Order,  requiring  him  not  to  demur  alone :  or,  if  what  is 
^^^ .  so  selected  is  material  in  some  Degree,  as  connected  with, 

Parts  demurred  ^^^  bearing  upon,  the  main  Subject  of  Relief,  (as  in  th< 
to.  Case  in  the  Court  of  Exchequer,  the  Fact,  that  the  Part 

was  employed  as  an  Auctioneer),  whether  the  Answer  i 
that  Respect  does  not  over-rule  the  Demurrer. 


Jwfy  27.  The  Vice-Chakcellor,  considering  the  Answer 

immaterial,  and  that  upon  the  Objection  of  Form 
Case  fell  within  the  Principle  of  Robinson  v.  Thompit^ 
(b),  over-ruled  the  Demurrer. 


{aj  Lord  Redesd.  Tr.  Ch.  (b)   Jnie^  the  precedi 

PI.  173.  Case. 


1813, 
Juiif  28. 

Lincoln's  Inn  Ex  parte  NORTH  AM. 

Hall. 

Bankrupt  per  ^  I  ^HE  Petition,^ stating,  that  the  Petitioner,  a  Bankru 
mitted  to  pcti-  X  having  presented  a  Petition,  impeaching  the  De 
tion  against        ^^  which  the  Commission  issued,  which  Petition  he  w 

from  Poverty  unable  to  prosecute,  prayed,  that  he  may 
permitted  to  proceed  in  forma  pauperis;  and  that  Couns 
and  a  Solicitor  may  be  assigned  him. 


sion  in  forma 
pauperis. 


Tim 
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-  *]7lie  Petitkm  was  accompauierl  by  a  Certificate  of  1813. 

CauwMtdy  that  the  Petitioner  had  just  Cause  to  be  relieved, 
and  flui  AflUavit  that  he  is  not  worth  £5. 


Ex  parte 
North  AM* 


Samuel  RomiUy^  in  support  of  the  Petition, 
e  Lord  Chancellor  made  the  Order^  as  prayed. 


iS13. 

LlKC0LN*S 

HALL  V.  JENKINSON.  I»w  Hall. 

T  July  30. 

HE  Bill  prayed  the  specific  Performance  of  a  Can-     Receiver  ap- 
tract  by  the  Defendant  to  purchase  an  Estate  froaa  pointed  after 
^  PUbtiff;  as  the  Result  of  several  Letters,  that  passed  Answer  of  a 
•^ween  them.     Upon  the  Allegation,  that  the  Defendant  P"''<^^a*c^ 
^  taken  Possession,  the  Answer  admitted,  that  he  sent  ^^^.".^  ^  "^^' 
Sheep  apon  the  Lands ;  and  requested  the  PIainti£f,  vrbose  ^j^^  Remainder 
^rvaots  and  Shepherd  continued  on  the  Premises,  to  get  ^^f  t^e  Pur- 
^Hay  made ;  and  denied,  that  the  Defendant's  Bailiff  had  chase-money, 
^  sole  Management  of  the  Estate,  or  that  the  corapleat  or  the  Deposit, 
^^  absolute  Possession  was  ever  given  up  to  him,  as  the  ^  mixed  Pos- 
-^«eat  of  the  Defendant;   the  Plaintiff  having  left  his  »^s»^"»  ^"«**- 
Slatpherd  wiii  a  great  Number  of  Sheep  and  Cattle  upon  "''"'''*  ^""^ J" 

%«  Estate;    which  continued  there  for  a  considerable  ^     .      ,      n 
Y>-    *•*••*'»  tention  to  sell 

•*  taie;  and  the  Shepherd  still  continues  to  reside  there,  j^^j  convey. 
^^^tfary  to  the  Wishes  of  the  Defendant;  and  has  during 
^^^  Residence  cut  Fira^wood,  and  performed  other  Aeis 
Owaerdiip,  as  the  Agent  of  the  Phiintiff.  The  Answer 
^itted^  that  the  Defendant  was  embarrassed,*  thdM;  his 


.  ^  ^^^oda  had  been  taken  in  Execution;  and,  to  extricate 
?^f^^^elf  Ifomi  his  Difficulties,  he  had  pat  np  the  Estate  in 
^^^^ember  last  for  Sale  by  Auction;  but  no  Bidders  ap- 


A  Motion 


Hall 

V. 
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J  813.  A  Motion  was  made  by  the  Plaintiff  for  a  Keceiver 

ttpou  tlie  Affidavit,  that  since  the  Bill  filed  he  had 
covered,  that  the  Defendant  was  insolvent;  and  that  al 
Jen  KIN  SON.    ^^^  ^^  ^"^  personal  Estates,  including  the  Estate,  whic 

was  the  Subject  of  the  Contract,  were  to  be  conveyed  an 
assigned  to  Tnistees  for  tlie  Benefit  of  his  Creditors. 

Sir  Samuel  Romillj/,  and  Mr.  TVingfield,  in  support 
the  Motion. 

Mr.  Hart,  for  the  Defendant. 

The  Lord  Chancellor. 

Under  the  peculiar  Circumstances  of  this  Case  a  Re» 
ceiver  ought  to  be  appointed.  From  the  long  Correspond- 
ence, that  passed  between  the  Parties,  they  seem  to  have 
dealt  with  more  Liberality  than  occurs  in  the  Caution 
usually  observed  between  Vendor  and  Vendee,  llie  Pur- 
chaser, having  given  his  Bill  of  Exchange  for  the  Deposit, 
which,  though  not  paid  when  it  became  due,  was  taken 
up  some  Time  afterwards,  was  let  into  Possessioo;  not 
exclusively,  but  it  was  a  Sort  of  mixed  Possession; 
the  greater  Proportion  of  it  being  in  the  Vendee:  but 
the  Vendor  not  being  entirely  out  of  Possession.  On 
these  Grounds,  therefore,  that,  if  the  Contract  can  be 
carried  into  Execution,  the  Vendor  has  a  lien  on  Ae 
Estate  for  the  Remainder  of  the  Purchase-money,  that,  if 
it  cannot  be  executed,  the  Purchaser  has  a  Lien  to  the 
Extent  of  the  Money  paid  by  hhn  on  account  of  his  Pnr« 
chase,  that  the  Purchaser  is  insolvent,  that  by  attempting 
to  sell  and  convey  the  Estate  the  Title  would  be  embar^ 
rassed,  and  lastly,  that  the  Possession  has  never  been  a 
clear  and  exclusive  Possession  of  the  Purchaser,  but  a 
mixed  Possession  of  both^  under  these  Circumstances  I 
am  of  Opinion,  that  a  Receiver  ought  to  be  appointed. 

BRODIE 
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1813» 

BRODIE  V.  BARRY.  j«/y  21. 

^  LEXJNDER  Drodie  by  his  Will,  dated  the  Qth  of    Heir  at  Law 

Jugust,  1810,  duly  attested  for  devising   Freehold  of  heritable 
Elstate«,  devised  and  bequeathed  to  Trustees,  their  Heirs,  Property  in 

"Executors,  8cc.  all  his  Freehold,  Leasehold,  Copyhold,    ^^  ^^  '    ^l^^ 

,,  .  ,      ,  .  .     a  Legatee  of 

and  other,  Jbstates,  whatever  and  wheresoever  situate  m        ^^j^^j  p^o^ 

'England^  Scotland,  and  elsewhere,  and  all  his  personal  peityin£ii£* 

Estate  whatsoever  and  wheresoever,  upon  Trust  to  carry  land^  put  to 

on  his  Works  for  three  Years ;  and  out  of  the  Produce,  Election. 

Dividends,  and   Interest,  as  well  as  the  Rents  of  his    Being  a  mar- 

Estates,  in  the  first  Place  to  pay  Salaries  to  the  Managers  "^^  Woman, 

of  his  Works,  and  the  Surplus  to  divide  equally  amone  his  ,      ,.    , 
XT     1  .  ^T.  ■      1      1 1 .     f  .  \     rwy         ^  her  Husband 

Nephews  and  Nieces,  who  should  be  living  at  the  lime  of  ,     j^j^  marital 

his  Decease,  Share  and  Share  alike ;  and  at  the  Expiration  Right  not  af* 
of  the  said  Term  of  three  Years,  to  sell  and  dispose  of  all  fected. 
his  Freehold  and  Copyhold  Messuages,  Sic. ;  and  the  Money 
to  arise  from  such  Sale  to  form  a  distributable  Fund,  and 
be  payable,  as  after  mentioned  in  any  Codicil :  and  as  to 
sU  the  Residue  of  his  Estate,  not  consisting  in  Money^ 
upon  Trust  to  consolidate  it  into  one  gross  Sum ;  and  sub- 
ject to,  and  in  default  of,  Appointment,  to  pay  it  equally 
siDoiig''all  his  Nephews  and  Nieces,  Share  and  Share 
alike:  as  to  the  Shares  of  three  Nieces,  being  married, 
for  their  separate  Use  for  Life;  with  Remainder  to  their 
respective  Children ;  and  for  want  of  Children'  to  sink  into 
Ibe  Residue. 

Tbe  Testator  diedt>n  the  6th  of  January,  181 }» 
witbout  Issue ;  not  having  made  any  Appointment ;  and 
leaving  the  Defendant  Charles  Brodie,  his  Orand-nephew, 
Heir  at  Law  and  customary  Heir  by  the  Law  of  England, 
aod  fte  Defendant  Betiy  Cock,  oat  of  Ids  married  Nieces 


18^3 


'•U  unAet  t\^«.*;  co>»*7,^AvVcteio»«  "^p^feod 


abU  tro^r^^^,^  ,.d  pets-'',,  ^  v>ut  ^f,,eor  W5- 

Vf»^^'  ^\  Jt  Vve  «*>"^*fo,  life, to  ^^^^    p^oi?ett1» 

.    Samuel  K^'"liWve''^°^tl»«d,^« 
-^"'^^r^-P^n   itbeC»^"    V  Ihe  Scotch 


Jl«ii»'^    ,  .  ire..  *9*' ■* 


,  -  Ves.  5*^- 
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being,  not  devisable,  but  capable  of  Conveyance  by  Deed 
alone;  in  that  Respect  resembling  a  Copyhold;  which,  if 
uot  surrendered,  would  raise  a  Case  of  Election  against 
the  customary  Heir;  citing  the  Case  of  the  Duke  of 
Moxburgh;  in  which  Lady  Kerr  disputed  Part  of  the 
Will  upon  the  Law  of  Death-bed :  Erskine*s  Institute  (a), 
and  Cnmnngham  v.  Gaj/ner;  that  the  Heir  cannot  claim 
hb  Share  of  the  Personalty  without  bringing  the  Estate 
into  Hotchpot. 

Mr.  Leach,  and  Mr.  Cooke,  for  the  Defendants. 

This  Question  depen'ds  upon  the  Principle  of  English 

law;  if  that  is  applicable  to   the  Scotch   Heir.    The 

Tesutor  gives  upon  such  Conditions  as  he  thinks  proper; 

and  the  Heir,  if  he  accepts  the  Gift,  must  take  subject  to 

the  Conditions :  but  if  there  is  no  Condition  expressed, 

the  Question  arises   upon  the  Effect  of  the  Instrument, 

^whether  it  gives  the  Estate  from  the  Heir;  and,  if  the 

Instnioient,  not  following  the  proper  Form  of  Law,  has 

not  the  Effect  of  perfect  Gift,  it  cannot  be  regarded  as 

UK&cating  the  Intention.    The  Distinction  between  Copy* 

liold  and  Freehold  Estate  in  this  Respect  has  been  frc* 

qneody  doubted:  the  Will  being  competent  to  indicate 

the  Intention  as  to  the  former,  if  the  Devisor  has  by  a 

previous  Surrender  acquired  the  Power  of  Disposition: 

bit  this  Instrument  cannot  be  taken  as  indicating  any 

Jntention  against  the  Scotch  Heir. 


1813. 


Brodie 

V. 

Barrt. 


The  Master  of  the  Rolls. 

If  it  were  now  necessary  to  discuss  the  Principles,  upon 
which  the  Doctrine  of  Election  depends,  it  might  be  dif- 

Ca)  Ersk,  Inst.  694,  (5th  our  antient  Law.  Glanv,  I.7. 
Ed.)^  The  Law  of  Death-  c.  1.  and  of  Mr.  Beames\ 
bed  seems  not  unknown  to      Translation,  p.  140. 

Vol,  n.  K  ficult 


ISO 
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Brodik' 

V, 

Barrt. 

As  to  the 
Reason  of  the 
Distinction  be- 
tween Condi- 
tions implied 
and  expressed y 
with  reference 
to  Election,  as 
applied  to 
Freehold  and 
Copyhold  Els- 
tates  against  the 
Uciri  Quccre. 


ficuh  to  reconcile  to  those  Principles,  or  to  eacb  o 
some  of  the  Decisions,  which  have  token  place  oo 
Subject.  1  do  not  understand,  why  a  Will,  Ibough 
executed  so  as  to  pass  teal  Estate,  should  not  be  rea< 
the  Purpose  of  discovering  in  it  an  iuiptied  Cond 
concerning  real  Estate,  annexed  to  a  Gift  of  pers 
Property ;  as  it  is  admitted  it  must  be  read,  wliew 
Condition  is  expressly  annexed  to  such  Gift  (a). 
if  by  a  sound  Construction  such  Condition  is  rig 
inferred  from  the  whole  Instrument,  the  Effect  m 
to  be  the  same,  as  if  it  were  expressed  in  Words. 
then,  if  it  be  rightly  decided,  that  a  Will,  defect 
ei^cuted,  is  not  to  be  read  against  tbe  Freehold  I 
1  have  been  sometimes  inclined  to  doubt,  whether 
Will  ought  to  be  read  against  the  Copyhold  Heir  ^  a  \ 
however  executed,  being  as  inoperative  for  the  Con 
ance  of  Copyhold  Estate,  as  a  Will,  defectively  eaeci 
is  for  tbe  Conveyance  of  Freehold  E^te. 


Distmction  as 
to  supplying 
the  Want  of 
Surrender  in 
certain  Cases 
to  support  a 
Devise  of 
Copyhold  Es- 
tate, and  refus- 
ing to  aid  a  de- 
fective Execu- 
tion of  a  De« 
vise  of  Free- 
hold. 


It  is  true  however,  that  a  Court  of  Equity  does  for 
tain  specified  Purposes  look  at  a  Will  of  Copvhold  Es 
to  discover  the  Intention ;  and  will  supply  the  Want  < 
Surrender  in  order  to  effectuate  the  Intention  so  di 
vered ;  but  has  never  attempted  to  supply  the  Want  of 
statutory  Formalities  in  the  -Execution  of  a  Will  of  F 
bold  Estate.  We  cannot  therefore  reason  condusi 
from  the  oue  Case  to  the  other.  But,  whatever  ma^ 
the  Foundation  of  the  Distinction,  it  is  established ; 
what  is  now  to  be  considered  is,  whether  it  be  applic 
to  the  Decision  of  the  Case  now  before  the  Court.  ^ 

This  is^  or  is  not,  a  Case  of  Election^  accordin] 


(a J  Boughtan  v.  Boughtorij  2  Ves,  12.     Shtddan  v.  G 
richf  8  V<i.  481. 
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ExgHAVfUl  18^  or  is  not,  to  be  read' against  the  1813.* 

tScotck  Heir.     Where  Ltnd  and  personal  Property  are        -d^^^^*' 
Mdiatecl    in    different  Countries,    governed   by  different  ^ 

W8»  «ttd  a  Question  arises  upon  the  combined  Ef^        Barrt. 
t  of  those  Ijawsy  it  is  often  very  difficult  to  deter* 
ine,  Mpfaat  Portion  of  each  Law  is  to  euter  iutothe 

ision  of  tlie  Question.     It  is  not  easy  to  say,  how    R^al  Proficrtjp 
■ch  is  to  be  considered  as  depending  on  the  Law  of  real  rci^ulatcd  by 
'M^wropatj;  vrhidi  must  be  taken  from  the  Country,  where  ^^^  ^^  ®^  ^* 
Lmd  lies;  and  how  much  upon  the  Law  of  per-  f.^K'J^'''^ 
Dal  Property;  which  must  be  taken  from  the  Country  i  p 

C  the  Domicil;  and  to  blend  both  together;  so  as  to  perty  by  that 
a  Rufe,  applicable  to  the  mixed  Question,  which  of  the  DomiciL 
■Msidier  Law  separately  furnishes  sufficient  Materials  to 


I  have  argued  in  the  House  of  Lords  Cases,  in  v^^iich 

J^fficuhics  of  that  Kind  occurred.    Two  of  the  most  re- 

**Utfkable  were  those  of  Balfour  v.  Scott  (a)  and  Drum." 

'"^md  V.  Drtimmond.    In  the  former  a  Person,  domiciled    Intestate  do* 

^  England,  died  intestate;  leavmg  real  Estate  in  Scot^  miciledin 

^^ojid.    The  Heir  was  one  of  the  next  of   Kin;  and  ^ngland^Xc^s- 

'claimed  a  Share  of  the  personal  Estate.    To  this  Claim  1"^^**  ^'^*^* 

*t  was  objected,  that  by  the  Law  of  Scotland  the  Heir  *u    . j  •     • '  • 

^iMmot  share  in  the  personal  Property  with  the  other  next  ^^^  ^f  ^j^^ 

^  Kin  except  on  Condition  of  collating  the  real  Estate;  next  of  Kin, 

^t  is,  bringing  it  into  a  Mass  with  the  personal  Estate,  entitled  to 

^  form  one  common  Subject  of  Division  ('ij.     It  was  share  accord- 

deieraimed  however,  that  he  was  entitled  to   take  his  *"S  ^^  *^^  ^^ 

Share  widiout  complying  with  that  Obligatiou.    There  "^^  ^"^^"''^ 

*e  Englith  Law  decided  the  Question.  "/*'  '"^J;f.'=!  ^"^ 

®  the  Condition 

of  colluting 

f«J  Stated  in  Somerville  y.  (b)  Eruk.    Inst.   Law  of  the  real  Estate, 

^d  SmnvilU,  5  Fti.  750.      ScoU.  701,  (6th  Ed.).  according  to 

the  Law  of 

Scotland, 

K2  la 
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1SI5.  In  Drwnntond  v.  Drummond  a  Person,  domicile^C 

^*^^*'  England,  had  real  Estate  in  Scotland;  upon  whicii 

^^  granted  a  heriteble  Bond  (a)  tOHecune  a  Deiit,  contraal 

Baert.  in  England,     He  di^d  inteatate;  and  the  Question  vtr 

Intestate  do-  ^^  ^'^ich  of  the  Estates  this  Debt  was  to  be  borne. 

miciled  in  ^^  clear,  that  by  the  English  Law  the  personal  Ests 

Enghnij  hav-  was  the  primary  Fund  for  the  Payment  of  Debts. 

ing  real  Estate  was  equally  clear,  that  by  the  Law  of  Scotland  the  n 

in  Scotland,  the  Estate  was  the  primary  Fund  for  the  Payment  of  1 

fttil  Estate         heritable  Bond.     Here  was  a  direct  Cot^ictus  Ugu 
charced  with  a  •  ^r  o 

,     .  ^. ,  It  was  said  for  the  Heir^  that  the  personal  Estate  mi 

Bond    as  the  ^  distributed  according  to  the  Law  of  England,  a 

primary  Fund,  must  bear  all  the  Burthens,  to  which  it  is  by  that  Li 

according  to  subject.     Oti  the  other  Hand  it  was  said,,  that  the  re 

the  Law  of  Estate  must  go  according  to  the  I^w  of  Scotland;  ar 

Scotland;  and  j^^r  all  the  Burthens,  to  which  it  is  by  thai  I^w  subjec 

not  exonerated  j^  ^^^  determined,    that  the   Law  of  Scotloiid  shoul 

E  t  tc          A  -P^®^^^'  9  ^^^  ^^^  ^^  ^^^  Estate  must  bear  the  Burthen^ 

ing  to  the  Law 

oi  England*  In  tlie  first  Case  the  Disability  of  the  Heir  did  w 

follow  hira   to  England;   and  tlie  personal  Estate  wa 

distributed,  as  if  both  the  Domicil  and  tiie  real  C5ts 

had  been  in  England^     In  the  second  the   Disability! 

claim  Exoneration  out  of  tlie  Personalty  did  follow  (ui 

into  England;  and  the  personal  Estate  M'as  distribute 

as  if  both  tlie  Domicil  and  the  real  Estate  had  been 

Scotland. 

Qtiestjon^  Now  what  Law  is  to  determine,  whetlief  an  Instt 

whether  an  In-   ment  of  any  given  Nature  or  Form  is  to  be  read  agan 
strtimcnt  of 

any  given  Na-        (aj  As  to  the  Effect  and  Scotland,  206.    ErsL    Id 

tiirc  or  Form  is  Nature  of  an  heritable  Bond,  194, and  Hope's  Minor  Pra 

to  be  read  see  Be/Z's  Comm.  on  Laws  of      35. 

against  an  Heir 

for  the  Purpose  of  Election,  as  belonging  to  the  Law  of  real  Property, 

determined  by  the  Statute,  regulating  Devises  of  Land.  >► 

Effect  of  that,  where  the  Land  is  in  Scotland;  and  where  the  Domicil 

is  in  Scotland,  the  Estate  in  England,  and  an  English  Will  imperfectly 

executed.    As  to  the  Solmdness  of  the  Principle,  Quctrc. 
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«i  Heir  at  Law  for  the  Purpose  of  putting  him  to  an  IBIS. 

Election;   by  x^^hich  the  real   Estate  may  be  affected f        'r"^^^ 
According  to   Lord   Hardmcke,  and  the  Judges,  who  ^ 

have  followed  him,  that  is  a  Question  belonging  to  the        Barrt. 
Law  of  real  Property:   for  they  have  decided  it  by  a 
Statute  which   regulates  Derises  of  Land.     Upon  that 
Principle,  if  the  Domicil  were  iu  Scotland,  and  the  real 
Estate  in  England,  an  English  Will,  imperfectly  exe- 
cuted, ought  not  to  fo^  read  in  Scotland  for  the  Purpose 
of  puttiug  the  Heir  to  an  Election ;   and  upon  the  same 
Principle,  if  by  the  Law  of  Scotland  no  Will  could  be 
raul  against  the  Heir,  it  would  follow,  that  a  Will  of 
Liod,   situated  in  Scotland,  ought  not  to  be   read  in 
England  to  put  llie  Scotch  Heir  to  an  EleetiorL 

Doubting  much  the  Soundness  of  that  Principle,  I  am 
^ady  that  the  Case  of  Cunningham  v.  Gayner  relieves 
ne  from  the   Necessity  of  deciding  the  Question;   as, 
whichever  Law  is  applied  to  the  Decision  of  the  present 
Cve,  the  Result  will  be  the  same.    At  to  the  Law  of    Analogy  be- 
England,   a  Will  of   Land   in  Scotland  must  be  held  twccn  a  Devise 
analogous  to  thai  of  Copyhold  Estate  in  England;  and  in  Scotland  and 
Ae\Vill!s  equally  to  be  read  against  the  Heir,     It  was  a  Devise  of  Co- 

eid,  a  Will  of  Copyhold  Estate  may  have  some  Effect  Vy^f^^^Eng^ 

V  1      /^       ,    II      1.      •      -r    1         •  •         land:  tht' Will 

ncre  upon  the  Copyhold :  that  is,  if  there  is  a  previous 

Surrender :    but  then  the   Estate  does  not  pass   by  the  Declaration  of ' 

^^  ill ;  which  operates  only  as  a  Declaration  of  the  Use.  the  Use  of  a 

In  that  Uespect  there  is  no  Difference  between  a  Copy-  previous  Sur- 

boldaad  Land  in  Scotland;  for  if  iq  Scotland  there  be  render  in  the 

a  Conveyance  previously  executed  according  to  the  proper  **^^^''  ^^^t 

feudal  Forms,   the  Party  may  by  Will  declare  the  Use  ^^^ 

and  Trust,  to  which  it  shall  enure.     If  the  Law  of  Scot-    „  .. 

'  a  nee,  accord  mg 

/and  is  resorted   to  as  the   Rule,  the  Case  alluded   to  iq  ^^e  proper 
determines,   that  the  English  Will  may  be  read  against  feudal  Form,  in 
the  Scotch  Heir  for  the  Purpose  of  putting  him  to  an  the  former* 
lection;  that  too  in  the  strongest  Case,  that  could  occur; 

K  3  for 
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Brodis 

BABar. 
.  Election 
against  a 
Scotch  Heir, 
claiming  under 
M  English  Wi\h 
not  controulcd 
by  the  Law  of 
Death-bed. 
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for  the  Will  U  stated  to  have  been  made  on  Deatb^be 
Uable  therefore  to  the  double  Objection :  first,  tha<t  a  \& 
cannot  affect  Land ;  and,  secondly,  that  on  Deal^-bed 
valid  Conveyance  vi^hateyer  could  have  been  made :  ye| 
Mras  held,  that,  as  the  Heir  took  Benefits  under  thal-W 
it  was  not  i^ompetent  to  him  to  dispute  any  Part  of 
Operation. 

Upon  tlie  whole  therefore  the  Heir  must  make  1 
Election.      The  mariul   Rights  of  the  Husband^  wl 
derives  no  Benefit  from  that  Will^  capuot  be  affected 
.  that  Election. 


1813, 


BERKHAMPSTEAD  FREE  SCHOOL,  Ex  pm 


Charity  rcgu-  ^  I  ^HIS  Petition,  presented  under  the  late  Act  of  JF 
lated  upon  Pc-  JL  lianient  (a),  authorizing  a  summary  Application, 
tition  instead  of  Q^ses  of  Breach  of  Trust  created  for  charitable  F 
an  Information,  ^^^^^  ^^    ^^^^^  ^hat  previously  to  the  Year  1744 

-  p    ,.  Information  was   filed,  setting  forth  the  Foundation 

52  Geo.  3.  c.      ^®  Free-school  of  Berkhampstead  under  an  Act  of  ] 
10],  liament^    2    and  3  Edward  6.    reciting  Letters  Pat 

The  internal      33  Henry  8;  incorporating  the  Master  and  Usher; 
Management  of  enacting,  that  they  should  hold  the  said   Manors,  I 

a  Charity  the     receiving  certain  Stipends :  the  King  to  appoint  the  Ma 
exclusive  Sub- 
ject of  visitato-  ^    X    ^^  r>       «        ,/v, 
•'.  ,  -     ...                                         Ca)  52  Geo.  3.  c.  101. 
iial  Junsdic- 

tion :  but  under  a  Trust  a$  to  the  Revenue  Abuse  by  Misapplication 
controulcd  in  this  Court. 

Application  of  the  Revenues  of  a  Charity  School  for  the  Time  past 
to  the  Master  and  Usher,  according  to  their  Title  under  a  Decree,  though 
considered  a  proper  Subject  of  Review  as  to  the  future  ;  and  against 
the  Objection  of  Non-residence,  not  acted  upon  by  the  Visitor  as  ^ 
Cause  of  Removal. 


CASES  IN  CHANCERY.  X35, 

lodthe  Master  to  appoint  the  Usber^  Miienever  Vacancies  1813. 

«ccHrFed:  and  the  Warden  of  JU  Souls'  College,  Oxford^    ,.„  J^^XT!^™ 
to  have  the  irisitatorial  Power,  and  to  remove  the  Master,         sxbad 
if  aecesssoy;  with  a  Proviso  for  the  Master  and  Usher  to  p„g  ScHooii,: 
auke  Leases  for  thirty-one  Years  or  three  Lives,  subject      E^parH^. 
to  Weste,  neserving  the  usual  Rent,  oc  more.    Tlie  In- 
fonBation,  alledging  great  Abuses  by  the  Defendants  the 
Msiiter  and  Uslier,  particularly  in  letting  upon  Fines  and 
cowwting  the  Fines  to  their  o*a'u  Use,  prayed  an  Account 
of  the  Rents,  &t:.,  and  all  Fines,  arising  by  letting  any 
Z^SMS;  with  proper  Directions  for  the  Application  of 
the  Foods  according  to  (fae  Act  of  Parliament* 

By  a  decretal  Order,  dated  the   13th  of  Julkf,  1744, 

declariogy  that  die  Warden  of  All  Souls  was  Visitor  oi 

^  Sdiool,  but  that  the  Revenues  were  subject    to  the 

JuriidictioB  of  this  Court,  an  Account  was  directed  of 

^  Rents  and  Profits  of  tlie  Manors,  See,  and.of  all 

'^nes,  received  by  the  Master  and  Usher,  allowing  their 

Stipends,  the  Repairs,  &c. :  the  Balance  to  be  paid  in ; 

with  Directions,  tiiat  the   Lands,   then  out  of  Lease, 

diOQld  be  let  with  tlie  Approbation  of  the  Master;  and, 

is  case  any  Fines  were  taken,  they  were  to  \ke  applied^ 

fipst,  to  Repairs;  reser-ving  Uie  Consideration  as  to  the 

ficsidue ;  with  respect  to  which  any  of  the  Parties  were 

lo  be  at  liberty  to  lay  a  ^lieme  before  the  Master ;  and 

also  as  to  the  improved   Income.      By  another  Order^ 

dated  the  3d  of  May,   175S,  it  was  declared,  that  the 

Court  under  the  Letters  Patent  and' Act  of  Parltement 

had  Power  to  augment  the  Salaries  of  the  Master  and 

Usher ;  and  a  Reference  was  directed  to  the  Mast^  to 

consider  of  the  Augmentations-,  &c. 

The  Master's  Report,  dated  tlie  SSd  of  July,  1754> 
shkI  afiterwards  confirmed,  approved  die  Scheme^  laid  be- 
fore him  by*  the  Master  of  the  School';  that  two-third& 

K  4  of 
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1813«         of  what  the  Lands  then  produced,  or  the  futarcincreaaed 

BaiiKHAMP-    ^^lue,  should  be  allotted  to  the  Master  and  Usher;  and 

STEAD         the  remaining  third  for  the  Repairi,  Taxes,  and  Poor: 

Free  SciiooL,  that  the  Balance,  due  from  the  late  Master,  and  the 

.    ^P^r^^*       Fines,  lately  paid  into  the  Bank,  &c.,  should  follow  the 

same  Course ;  and  as  to  the  Augmentation  for  the  Time 
to  come  the  Defendant  proposed,  that  all  the  Rents, 
Issues,  Fines,  and  Profits,  arising  from  the  Estate,  after 
deducting  Quit-rents,  should  be  divided  into  three  equal 
Parts,  to  be  disposed  of  in  the  same  Manner.  By 
another  Order,  dated  the  5th  of  May,  1790,  the  Mttter 
was  directed  to  consider  of  a  proper  Plan  for  letting  the 
Charity  Estates  in  future,  which  by  his  Report,  dated  30th 
June,  179^,  and  afterwards  confirmed,  he  considered  to 
be  by  public  Auction  for  thirty-one  Years,  or  Laves  de- 
terminable at  that  Period,  partly  on  Fines,  partly  on 
Rents,  conformably  to  the  Plan,  mentioned  in  the  Report 
of  $3d  July,  1754:  the  Estates,  as  they  should  fall  in, 
to  be  let  from  Time  to  Time  with  the  Approbation  of  die . 
Master. 

In  pursuance  of  that  Order  in  February,  1813^  certain 
Parts  were  let  before  the  Master,  at  annual  Rents^ 
amounting  to  «£^7  •  1^-  ^"^  ^^  Fines  amounting  ta 
•£4300 :  the  other  Parts  of  the  Estates  being  let  on  Leases^ 
having  eight  or  nine  Years  to  run,  at  yearly  R^nts^ 
amounting  to  «£l50:  lis. 

Tlie  Taxes,  Repairs,  &c.,  having  greatly  increased,  BtK 
as  to  exhaust  the  one-tbird  of  the  Rents,  leaving  no  Part 
applicable  to  the  Poor,  the  Petition  insisted,  that  the  De^ 
cree  of  the  1  Sth  of  July,  1 744,  did  not  extend  to  fiitufe 
Fines ;  thai  ihe  Order  of  3d  May,  1 753,  applied  only  to  the 
Apgnieiit^rion  of  the  Salaries  of  the  M^ter  ^nd  Usher  ; 
th^t  it  was  not  the  Intent  of  the  Scheme,  so  approved  by 
the  Court;  that  F'mi^,  payable  on  r^ewin|^  or  grai^t^ig 

lieases 


f 
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es  of  the  Charity  Estate^  should  be  divided  as  annual  1813. 

ts ;  and  that  the  Master  and  Usher  were  not  entitled  """^^^ 

B  two-thirds  of  the  £4300  now  to  be  received  for 

STB  AD 

I,  &c. ;  praying  Directions  for  the  Application  of  the  Free  School 
Sum  of  £4300f  and  of  all  future  Fines  and  the       Ex  parte.     . 
e  Management  of  the  Estates  and  Income ;  that  the 
ter  may  approve  of  a  Scheme  for  that  Purpose ;  and 
cessary,  review  the  former  Scheme. 

r  Samuel  Romillj/,  Mr.  Bell,  and  Mr.  Barber,  itk 
ort  of  the  Petition. 

f.  Richards,  and  Mr.  Leach,  opposed  it. 


The  Lord  Chancellor. 

hb  Petition  is  presented  under  the  late  Act  of  Parlia- 
t,  giving  Liberty  to  apply  by  Petition  in  a  summary 
f  to  have  the  Charity  properly  regulated. 

lie  Declaration  of  the  Decree,  pronounced  in  1 744,  that 
Warden  of  jlll  Souls  is  the  Visitor,  but  that  the  Reve- 
I  were  subject  to  the  Jurisdiction  of  this  Court,  is  per- 
ly  agreeable  to  Law ;  and  calls  upon  me  to  lay  out  of 
Case  all  Circumstances  relative  to  the  Regulation  of 
School,  which  fall  under  the  Cognizance  of  the  Visi* 
The  Master  of  the  School  at  that  Time  stated^  that 
n  not  his  Fault,  that  there  were  no  Scholars ;  that 
ther  School,  established  for  teaching  Arithmetic,  had 
)  found  more  beneficial  to  the  Views  of  the  Inhabit- 
of  this  Place:  but  the  Lord  Chancellor  said,  the 
den  of  ^//  Souls^  College,  as  the  Visitor,  had  exclusive 
Kliction  upon  that  Subject ;  and,  concurring  in  that  Opi- 
»  I  have  nothing  to  do  with  so  much  of  this  Petition  aa 
[>lains  of  the  following  Circumstances ;  upon  which,  if 
sifford  Ground  for  Complaint^  that  Complaint  must  be 

addressed 
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181S.  addressed  to  the  Visitor;  that  with  a  Fund,  arising   frm 

^^^^^  Fines^  amounting  now  to  near  £5000,  to  be  4ifl(ribmtei 

.^..,.         two^thirds  to  the  Master  and  Usher,  and  the  Eemaiiiui 

8X£AI> 

F&EE  School   ^^^^  ^^  ^^  Poor  of  the  Parish,  the  Master  b  reside 
Ex  parte*       with  one  Scholar;  and  the  Usher  is  living  in  Hampahip 
All  that  is  for  the  Consideration  of  the  Visitor ;  i#  awe 
the  Subject  of  Complaint. 

As  to  the  Revenue,  it  has  been  decided  by  the  Coui 
and  is  quke  clear,  that,  where  there  is  a  local  Viaili 
as  ^o  the  Conduct  and  Management  of  the  School^ 
in  the  original  Instrument  a  Trust  is  expressed  as  to  tl 
Application  of  the  Revenue,  this  Court  has  JurisdicdK 
to  compel  a  due  Application.  The  Court  has  in  Fact  ai 
Practice  acted  upon  the  Ground  of  such  Jurisdiction;  • 
«  which  there  is  no  Doubt  (a). 

The  CoBStruction,  that  has  been  given  to  tlie  Act  < 

Parliament  and  Charter,  as  to  the  Applicatiou  of  the  R 

venues  of  this  Foundation,  is  this  ;  confining  myself  no 

to  tiie  actual  Application  of  the  Rents  previously  to  jd 

Reference,  directed  by  Lord  Thurlow  to  the  Mastec, 

consider  of  a  Scheme  as  to  the  future  Application:  bi 

without  adverting  to  the  several  Orders,    it  may  be  r 

presented  in  a  general  Way,  tliat  the  Court  had  approve 

this  Sort  of  Distribution  of  the  Revenues  of  an  Esta' 

let  in  the  Way  I  shall  mention.    The  Court  has  express 

power  of  leas-  ^^  Opinion,  that  it  has  Authority  to  control  the  Power 

ing  in  Trustees  the    Master  and  Usher  of  leasing    for   three  Lives 

of  a  Charity      thirty<-one  Years,  if  it  should  appear  for  the  Benefit  of  1 

controulcd  for    Charily  not  to  act  upon  tliat  Power.     Under  the  expn 

^^^  ^f  "*.^'  ®^     Terms  of  the  Power  they  are  to  lease,  not  for  their  o' 
the  Charity.  "^ 

(a)  The  Attomey'-Gttteral     jihi.  42.  AUornej^Crtnera 
tL  The    Governors    of    the      Dixie,  13  Vcs\  519. 
Foundling  Hospital^  2   Fes. 

Ben< 
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Benefit  ODly«  but  also  in  a  given  Proportion  for  the  Ba*  1813. 

of  the  Poor  of  the  Parish.     Some  Leases  were  ^^"^ 

^adk  for  Lives ;  some  not   for  Ijives ;   and  until  the         a^,, .  t^    ' 
Jidlastei^s  Report  under  the  Reference,  directed  by  Lord  pj^^s  Scuool 
J^/mrloKf  it  was  never  cbnsidered  as  a  Plan  to  be  gene*       Ex  parte. 
mrmlly  acted  upon,  that  all  the  Estates  should  be  let  upon 
for  thirty-one  Years,  or  Lives  determinable  upon 
Period,  taking  large  Fines.    The  Court  had  however 
Pifficulty  to  determine,  what  was  to  be  done  with 
[Fines,  that  had  been  taken :   but  the  final  Distdbu^ 
of  the  Revenue  has  been  of  this  Sort.    The  Distri** 
l>«itioh,  contemplated  by  the  Act  of  Parliament  and  the 
Patent,  being  in  Proportions,  which  altogether  ex- 
LtEs|q4  the  whole,  the  Court  tliought,  the  Distribution 
the  R^v^ues,  when  augmented,  roust  be  in  the  same    '^PPhcation 
l^roportioiis ;    making  an  Addition    to    the  Quota    of  ^.   u    u^^^^^^ 
ieh  (a) ;  and  accordingly,  where  there  were  Leases  upoft  ^f  .  rk     t   b 
~  dr  Rents^    the  Distribution,    actually  made,-  was  Way  of  Aug- 

tMro4hird8>  without  deducting  Taxes  and  other  Outgomgs,  mentation  to 
to   the  Master  and  Usher :  the  other  third  was  applied  to  the  original 
thfft  Charges  and  Outgoings  of  all  the  titree  Siiares ;  and  Objects. 
wliat  remained  was  distributed  to  the  Poor  of  the  Parish. 

IJpoii  an  Application  to  Lord.  Thurlow  as  to  the  D]»- 
Uibutiou  of  some  of  the  Funds  this  seems  to  have  struck 
Um  as  a  singular  Management  of  a  Charity  Estate ;  and 
there  is  one  material  Petition  and  Order,  bringing  to  the 
View  of  the  Court  this ;  which  seems  to  have  been  for- 
gotten in  the  Scheme  that  had  been  approved;  that  in 
^P<equence  of  this  Species  of  letting,  applied  very  gene- 
"■v,  but  not  universally,  when  Leases  were  renewed 
''Ron  Fines,  thero  was  something  material  coming  to  the 
'^ari^ ;  that  on  the  other  Hand,  after  giving  the  Portion 
^^  U^c  annual  Rents  to  the  Master  and  Usher^  free  of  aU 

(aj  Attorney^ eneral  v.  Tonnctf  2  r«.  jun.  1. 

Deductions^ 
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1813.  Deductions,    the    remaining   third   for  the   Poor,    after 

"^^"^  leaving  all  Outgoings  upon  the  whole  Estate,  left  nothing 

^  to  be  given  to  the  Poor  in  those  Years:   the  annual 

STEAD  ®        ^  ,  ' 

Free  School  Charges  eating  out  one-third  of  the  Surplus;  so  that  the 
Ex  parte.  Receiver  vias  obliged  to  apply  to  the  Court  to  authorize 
him  to  deduct  from  ^the  other  two-thirds  the  Deficiency 
of  that  third  to  answer  those  Charges;  aiming  at^ 
though  not  distinctly  praying,  a  Declaration,  authorising 
some  Arrangement,  that  would  give  something  to  the 
Poor  of  the  Parish ;  forming  one  of  the  Objects,  to  re- 
ceive something  annually. 

Lord  Thurlow  made  an  Order,  directing  a  Refer* 
ence  to  the  Master  to  consider  of  a  better  Scheme  for 
letting  the  Estate.  It  probably  occurred  to  his  Lord- 
ship,  that  this  Mode  of  letting  operated  directly  to  dis- 
appoint  one  Object  of  the  Charity ;  and,  that,  if  it  wa9 
fit,  that  these  Fines  should  be  taken,  as  they  would 
probably  very  largely  increase,  it  should  be  considered, 
whether  the  Profit,  aribing  in  that  Shape,  should  not  be 
made  a  permanent  Fund,  yielding  a  permanent  Revenue 
for  the  School-master  and  Usher,  and  their  Successors, 
and,  as  to  one- third,  for  the  Poor;  probably  also  thinking 
this  not  at  all  a  proper  Mode  of  letting  a  Charity  Estate. 

The  Report,  made  in  179^,  and  approved  afterward* 
by  the  Lords  Commissioners,  states  the  Ground,  upon 
which  the  Master  went,  not  only  as  to  the  Farms  out  of 
Lease,  but  as  to  all  the  Estates  in  future :  the  Leases  not 
being  less  than  thirty-eight  in  Number ;  and  the  Reason- 
ing would  apply  equally  to  the  Esiate  of  any  Tenant  in 
Fee ;  that  by  letting  w  itiiout  Fines  needy  Persons  might 
become  Tenants ;  the  Tenants  being  to  covenant  to  re- 
pair, and  leave  in  Repair.  The  Report  proceeds  there- 
fore to  state,  that,  as  the  Leases  should  expire,  all  the 
Lands  should  be  let  upon  Fines  at  small  Rents.    As  a  ge* 

neral 
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neril    Application,  i£  there  were  no   particular  Circum-         1813. 
stances,  this  Reasoning  would  in  the  Case  of  an  Infant    ^    ^^^ 
ctll  ti pon  the  Court  to  take  the  same  Course;   as  there         stead 
migbl  be  very  bad  Tenants ;  who  would  not  do  JusUce  to  Prre  School, 
the  P^arms :  but  the  Answer  to  that  would  be^  that  good        Er.parte. 
Tenc&nts  might  be  procured,  who  would  do  them  Justice* 
Giving  credit  however  to  the  Argument,  that  in  die  Cove- 
nant  (o  build  upon  the  Estate  the  Landlord  may  receive  a 
Consideration  for  a  long  Lease,  if  the  same  Lease  con* 
tains  ^n  the  Tenant's  Part  a  Covenant  to  sustain  and  leave 
all  those   Buildings   in  sufficient  Repair,  taking  that  to 
have  l>een  the  Condition  of  all  these  Farms,  upon  what 
Git»«And  are  I  to  infer,  that,  though  such  a  Lease  was  ne- 
cessary in  that  Instance,  it  was  equally  necessary  after* 
vards,  when  that  very  Lease  provided,  that  those  Circum* 
staticrcs,  in  Consideration  of  which  such  peculiar  Leases 
wer^  to  be  made,  should  not  exist ;  and  why,  if  that  was 
proper  AS  to  one  Farm,  which  required  expensive  Build- 
i>)gs»   was  every  Farm,  though  not  under  the  same  Circum* 
starmcres,  to  be  let  in  the  same  Way ;  and  again  at  the  Ex- 
piration of  those  Leases,  when  no  such  Reason  could  exist  ? 


1794  this  Report  was  confirmed ;  and  the  Leases 
dir^oted  to  be  so  made,  not  only  then,  but  in  all  future 
tim^.  Afterwards  an  Application  was  made  to  Lord  Lough" 
^^oi/gA  about  the  Taxes ;  i\  ho  would  only  go  the  Length 
^^ giving  to  the  Receiver  what  the  whole  annual  Income  of 
u*e  Parish  would  not  pay  of  those  Outgoings,  whicb  the 
'^^^^eiver  was  not  authorized  to  take  out  of  the  Proportions 
^  ^he  Master  and  Usher. 

^^W  present  Application  arises  out  of  what  passed 
^  ^804;  and  there  is  Difficulty  enough  upon  it;  not 
^  praying  a  Ref<^rence  to  the  Master  to  review  the 
°^*^iiie^  upon  which  tlie  Estate  is  now  let,  with  refen- 
^^^^  to  the  future^  and.  to  receive  a  Plan  for  the  bet- 
ter 
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1813.         ter  Management  of  the  Estate^  and  Distribution  of  tM 

^*"^*^  Revenue,  baving  Regard  to  tbe  Proportion  of  Division  by 

STEAD        ^^^  Letters  Patent  as  to  tlie  original  Income;  but  iipioii 

Tree  School,  ^^  P^'oposal  for  future  letting ;  and,  if  tbe  Master's  Opi- 

Ex  parte.      nion  should  be  in  Favor  of  Fines,  as  to  die  Application  of 

those  Fines  either  as  annual  Revenue,  or  a  permanent  Fund, 

subject  to  the  Approbation  of  the  Court. 

The  first  Difficulty  is  with  regard  to  Persons,  who  under 
the  Authority  of  the  Court  have  actually  contracted  for 
Leases.  It  would  be  very  difficult  to  dispossess  those,  who 
have  become  Tenants,  or  conthiued  Occupation,  relying 
upon  the  Faith  of  Biddings  before  the  Master,  that  they 
were  to  have  Leases.  I  wish  therefore  to  know  the  Na- 
ture of  their  Contracts,  the  particular  State  of  each  Tenarrt 
as  to  his  Lease  and  his  Money.  ^Fhe  Proceedings  in  tbb 
Charity  from  Beghmrng  to  End  require  me  to  say,  that, 
if  the  present  Scheme  and  Management  are  not'fortbls 
Benefit  of  all  die  Objects  of  the  Charity,  it  must  no 
longer  go  on  so ;  which  is  very  different  from  the  Consi- 
deration as  to  die  Time  past ;  having  Regard  to  the  Ex- 
pectations of  Persons,  who  have  been  dealing  upon  the 
Audiority  of  the  Court :  much  as  I  conceive  the  Court  was 
mistaken  in  what  was  done  in  179^* 

I  desire  therefore  to  have  a  Statement  of  the  respective 
Names  of  the  Bidders,  the  Times  of  Bidding,  of  coii- 
firming  the  Report,  and  what  was  done  with  the  Monry, 
whether  Fines  or  Purchase  Money,  at  die  Times  of  con- 
firming those  Biddings,  or  since.  Refer  it  to  the  Master 
to  consider  of  a  Proposal,  with  liberty  to  any  Party  to  lay 
Proposals  before  the  Master,  for  the  future  Management 
of  the  Estate ;  with  Power  to  review  all  the  Plans,  before 
adopted ;  and,  if  the  Master  shall  be  of  Opinion,  that  it 
is  for  the  Benefit  of  the  Charity,  that  all  or  any  of  the 
Landf  should  hereafter  be  let  upon  Fines,  or  pardy  upon 

Finea^ 
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1>e  at  liberty  to  receive  Proposals,  and  to  state  1S13. 

iton  upoh  them  as  to  the  Application  t>f  those 


ther  as  divisible  at  the  Time   they  are  paid,  or 

STEAD 

isidered  as  a  permanent  Fund  for  the  future  In-  fj^j..  School 

the  respective  Objects  of  the  Charity ;  and  to       Ex  parte* 
Opinion  upon  all  these  Matters,  having  due  Re- 
ie  Letters  Patent,  the  Act  of  Parliament,  and  all 
quent  Proceedings  of  thb  Court. 


faster  and  Usher  presented  a  Petition ;  stating,  j4pnl  28. 
»ral  of  the  Charity  Estates  had  lately  been  let 
Approbation  of  the  Master  at  increased  Rents 
s ;  the  Fines  amounting  to  .£4303  ;  and  insisting, 
Petitioners  were  entitled,  as  their  Predecessors, 
irds  of  the  Money,  arising  from  such  Fines,  in 
ortions,  as  between  themselves,  of  two-thirds  to 
er,  and  one-third  to  the  Usher.  The  Petition^ 
ating,  that  tlie  Master  had  expended  considerable 
substantial  Repairs  and  Improvements,  prayed 
mt  of  the  Money,  so  laid  out,  and  an  Applica- 
ie  Fund  in  the  Bank  on  Account  of  the  Fines : 
birds  to  the  Petitioners  in  the  Proportions  before 
iie  Costs  and  Improvement  to  be  paid  out  of  the 
{  third ;  and  the  Surplus  to  go  according  to  the 
sdward  ihc  (ith. 

LorJ  CliANCELLOB. 

satisfied,  that  the  Question,  how  these  Fines  for 
past  are  to  be  disposed  of,  has  devolved  upon  me 

sequence  of  the  Change  of  the  Great  Seal  from 

urlow  to   the   Lords   Conmiissioners   in   1792. 

urlow^s  Order  was  calculated  to  set  right  the 
dealing  witli  the  Estate,  which  had  prevailed ; 

Lords  Commissioners  did  not  sufficientlv  attend 

to  ' 
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1814.         to  the  Principle,  on  which  Lord  Thurlow  ordered  a  Rm 
BerThamp-    ^^  ^^  ^'*^  Application,  directed  by  Lord  Hardzcicki. 

STSilD 

Free  School,  ^^  ^^'y  Difficulty  I  have  in  thb  Case  is  upon  th 
Expartc^  Point,  whether.  I  have  any  lliing  more  to  do  with  tb 
Fines,  for  the  Time  past  than  to  distribute  them  accordio 
to  the  existing  Trusts,  actually  attaching  upon  tbeoc 
Were  I'  the  Visitor,  as  I  am  not,  I  might  state  a 
Opinion  :  but  I  am  out  of  my  Place  in  observing,  that,  a 
Visitor,  I  should  admonish  the  Master,  or  Usher,  of  thi 
School  in  Hertfordshire,  residing  in  Somersetshire,  how 
ever  usefully  employed.  The  Master  might  as  we: 
reside  elsewhere  as  the  Usher :  but  both  ought  to  b- 
where  they  will  be  ready  to  do  the  Duty,  and  can  do  i^ 
and  it  is  impossible  to  say^  they  can  be  as  properly  en 
ployed  elsewhere,  with  reference  to  the  Objects  of  tla 
Foundation,  as  if  they  were  resident  in  the  Place,  whe^ 
that  Duty  is  to  be  performed.  This  is  a  Royal  Foundati^ 
under  which  the  Master  and  Usher  are  Corporators.  ^ 
long  as  they  remain  so,  and  the  Visitor  does  not  thli 
proper  to  remove  thefii,  they  must  in  a  Court  of  Justin 
have  the  Enjoyment  of  all  the  Revenues,  which  belong  i 
them  by  the  same  Instrument,  that  gives  them  the  Cc»i 
porate  Character.  The  Question  now  before  me  is  rs^ 
as  to  their  Conduct,  but  how  the  Rents  and  Profits  ha^ 
been  actually  ^iven  to  the  Persons,  holding  these  Sittm 
tions ;  and,  unless  I  am  to  conclude,  that  from  die  Ye^ 
1792  an  improper  Mode  of  letting  these  Estates  \m 
prevailed  in  the  Master's  Office,  i  do  not  see  my  W  ' 
to  refuse  two-thirds  of  the  Profits  for  the  Time 
having  no  Right  to  withhold  that,  to  which  tltey  have 
present  Title. 


SLOPE^ 
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Rolls. 
SLOPER  r.  FISH.  ^813, 

July  28,  29. 

UNDER  a  Decree  for  die  specific  Performance  of  a    Purchaser  not 
Contract  by  the  Defendant  to  purchase  an  E^tfate,  compelled  to 
firom  Henry  Fry,  pronounced  on  the  5th  of  Jugust,  1*811,  ^^®  a  doubtful 
upon  the  Master^s  Report  in  Favor  of  the  Title,  a  Con-  ?'^^'  depend- 
ircyance  by  Lease  and  Release,  dated  the  £lst  and  22d  of  q      .. 
October,  1811,  was  prepared;  and  on  the  4th  and  7th  of  whether  a 
^member y  1811,  the  Deeds  were  executed  by  Fry  and  Deed,  not  de- 
other  Parties ;  but  not  delivered  to  the  Defendant ;  and,  livered,  but 
Ac  Purchase-money  not  being  paid,  they  were  left  with  merely  retained 
%  diat  he  might  get  them  executed  by  a  Lessee.     On  ^^  !^®  Vendor, 

the  l6th  November,  1811,  Fry  Ibecame  a  Bankrupt.    The  ^!?  ,     f  J™^'^ 
"D-ii  11        1      T^i  •    "^  A    -  ^        ,      of '°®  Money, 

nill  prayed,  that  the  Plaintiffs,  as  Assignees  under  the  ^^^j^  ^  ^^^^^^ 

Commission,  may  have  the  Benefit  of  the  former  Suit  and  dered  as  an 

IWeecfings,  and  that  the  Defendaift  may  be  decreed  spe-  Escrow :  in 

<36cally  to  execute  the  Contract,  and  pay  to  the  PlaintifEi  that  Case,  as 

^Purchase-money,  according  to  the  Decree;  or  that  between  a 

kemay  be  declared  a  Trustee  for  the  Plaintiffs,  and  may  J^^S"^^*^' ^re- 
-^  •  ^  ditor  and  the 

'^convey,  &c.  .    . 

•"  \  Assignees  un- 

r*fc.  -,  ..  ^     -r^         .-  dcr  thc  Bauk- 

*oe  Answer  stated,  that  previously  to  the  Execution  of    j,^4«„  ^e  jUg 

^  Deeds  by  Fry  the  Defendant's  Solicitor  had  received  Vendor  whe- 

-Notice  of  a  Judgment,  entered  against  Fry,  for  ^1000,  un-  ther  Payment 

'^^i^ed ;  and  at  the  Time  of  Execution  it  was  agreed,  that  to  the  As- 

^   Payment  of  the  Purchase-money  ishould    be    post-  signees  would 

*^*ted,  untU  Satisfaction  acknowledged  of  such  Judgment  ^  *  Perform- 

ance  of  the 

Condition,  making  the  Deed  absolute  from  the  Beginning,  and  any 
Conveyance  from  the  Assignees  inoperative:  if  not  an  Escrow,  but  ab- 
solute from  the  Commencement,  whether  with  reference  to  the  Sta- 
tute 21  James  1.  c.  19-  s.  9»  the  Judgment  would  be  operative  as 
Against  the  Lien  of  the  Assignees  for  the  Price ;  and,  if  not,  what 
^ould  prevent  its  attaching  on  the  Estate;    . 

^Ot..ii.  L  and 


.'■  n. 
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1813.  and  all   other  Judgments;   that^    after  the  Coi 

issued,  another  Judgment  was  discovered  on  Re 
satisfied ;  and  previously  to  the  Execution  of  tli 

Fish.  ^''H  ^^^  '^'^  Trustee  had  (granted  an  Annuity ;  for  t! 

securing  which  a  third  Judgment  had  been  entc 
and  was  still  unsatisfied ;  and  that  there  was  also 
tion  in  the  original  Cause  by  a  Person^  claiming  \ 
able  Laen  on  the  Purchase-money;  suggesting. 
Judgment  Creditors  were  necessary  Parties  to  tl 
Teyance ;  and  submitting  to  perform  the  Con' 
havmg  a  good  Title  and  compleat  Conveyance. 

Mr.  Bdlj  and  Mr.  Wingfield,  for  the  PlaintiflFs 

Tlie  first  Question  is,  whether  the  Deed,  exec 

the   Bankrupt,  but  left  in  his   Hands,  to  be  d 

when  the  Money  should  be  paid^  at  a  future  Tin 

be  considered  as  any  Thing  more  than  an  Esc 

If  not  th^  Consequence  would  be,  that  the  Deed,  c 

.  perfect,  when  the  Bankruptcy  took  place,  was  at  s 

and  the  legal  Estate,  which  remained  in  the  B; 

is  iu  his  Assignees ;   who  may  now   convey.     If 

doubtful,  and  taking  the  Instrument,  that  was  exec 

have  passed  the  legal  Estate  to  the  Purchaser,  but 

been  left  with  the  Vendor,  as  in  The  Derby  Cam 

pany   v.  Wilmot(b)^  until  the  Money  should   t 

which  remained  unpaid  at  the  Time  of  the  Bankr 

new  and  important  Question  arises,  as  to  the  EfTec 

Statute Cc>  upon   the    previous  Judgment;    "Neu 

Beckley  (d)y    Orlebar  v.  Fletcher  (e).     Taking  tl 

veyauce  to  have  been  perfected  before  the  Bankri 

fa)  Co,  Lit.  36,  C^J.  c.  Ip.  s.  9. 

(bj  9  East.  360.  .    fdj  1  P.  JFilL  92 

CO  Statute  21  James  1.  fej  1  P.  Wilt.  73 

n 
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remained  in  the  Hands  of  the  Grantor,  until  the  Business         1813. 
should  be  compleated  by  Payment  of  the  Money.    Until 
tlmat  took  place,  the  Purchaser,  if  he  had  die  legal  Estate, 

a  Trustee  for  the  Assignees  of  the  Bankrupt ;  from         Ti%b 
bom  the  Deed  could  never  have  been  obtained  without 
jpayii^  the  whole  Money.     He  cannot  therefore  now  ob« 
tadn  the  Estate  on  any  other  Terms.    The  Judgment  Cre- 
ditor, if  allowed  to  extend  the  Land,  comes  in  Competi* 
tion  with  the  other  Creditors ;  in  which  Case,  as  was  held 
iia  Orlebar  v.  Fletcher,  the  Statute  declares,  that  the  Judg- 
ment Creditor  shall  receive  only  a  rateable  Satisfaction 
irvith  &e  other  Creditors;  and,  though  that  Case  cannot 
b«  represented  as  an  Authority  upon  this  Point,  the  gene* 
rs^  Opinion  certainly  b,  that,  wherever  the  Conveyance  is 
compleated  before  the  Bankruptcy,  the  Land  may  be  ex- 
^^uded  in  the  Hands  of  the  Purchaser ;  that  the  Execution 
nau^t  prevail  against  him  ;  and  it  is  indifferent  to  him,  who 
^^ket  the  Money.    When  he  comes  in,  and  pays  the  full 
I^aicliase-raoney,  to  the  Assignees^  and  not  till  then,  ht 
^Ul  be  entitled  to  the  full  Ownership ;  and,  if  they  can 
^^tach  this  Property  in  the  Hands  of  the  Purchaser,  in 
^^Hisequence  of  his  having  the  legal  Estate,  the  Direction 
^^  the  Act  for  a  rateable  Payment  is  produced. 

Hr«  Hari,  and  Mr.  Oix>en,  for  the  Defendant. 

The  first  Question  is,  whether,  this  Judgment  outstand^ 
^S,  the  Purchaser  is  to  be  compelled  to  take  such  Title 
^^  the  Assignees  can  give  under  these  Circumstances.  A 
^  aile  so  doubtful  cannot  be  forced  upon  a  Purchaser. 
^or  the  Purpose  of  an  Escrow  the  Deed  must  have  a  par- 
^^ular,  though  iucompleat.  Delivery ;  and  the  Effect  is, 
^^t  the  Instant  the  Act  is  done,  until  which  it  is  su»- 
I^^<ided,  die  Delivery  being  made,  the  Deed  operates  from  ' 
'^  fizecntioB.      There  can  be  no  second  Delivery;  in 

L  8  which 


Slop£r 
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1813.  which  Respect  there  »  a  Distmction  between  the  Cue  of 
an  Infant  and  a  married  Woman;  her  Delivery  being  void. 
The  Bankruptcy  therefore  can  have  no  Efiect  «poi»  the 

Fish.  Principle  of  Law,  by  which  the  Escrow  is  converted  ioto 
a  Deed ;  and  the  Grantee  takes  Seisin  from  the  Time, 
when  the  Deed  was  delivered.  Here  however  is  no  De- 
livery as  an  Escrow.  Such  Delivery  must  be  to  a  third 
Person,  a  Stranger,  and  not  the  Grantee,  the  advene 
Party,  though  upon  a  similar  Condition  expressed :  Shqjf* 
Touch,  (a).  This  is  a  mere  Retainer  by  the  Grantor.  Tlwre 
is  considerable  Doubt  upon  die  Construction  of  the  Sta- 
tute ;  which  does  not  exchide  other  Remedies  previously 
existing.  Neither  of  the  Cases,  that  have  been  mentioiieily 
decides,  that  the  Judgment  Creditor  ^may  not  go  npoo  th^ 
Estate,  if  he  pleases. 

The  Masteb  of  the  Rolls. 

It  is  very  ctear,  that  the  Vendor  could  not  have  cobb^ 

for  a  specific  Performance  of  this  Agreement,  except  ttp(»» 

the  Condition  of  exonerating  the  Estate  from  the  Jvtig^ 

meut  Debt.    The  Assignees  say,  the  Bankruptcy  hs»  f^^ 

moved  all  that  Risk ;  as  die  Conveyance  wiH  be  by  diesi  i 

and,  as  die  Estate  was  not  in  their  Hands  liable  to  tbe 

Judgment  Debt,  it  will  not  be  liable  in  the  Hands  of  i^ 

Purchaser,  taking  from  them :  and  to  shew,  that  the  Titl^ 

is  to  be  considered  as  taken  from  them,  they  maintain,  tb*^ 

by  the  Bankruptcy  tbe  antecedent  Conveyance  by  the  Baal^' 

mpt  has  become  wholly  inoperative.     That  depends  upo^ 

very  nice  Learning  as  to  the  Doctrine  of  Escrows,  cp^*^ 

nected  with  the  Facts,  as  they  may  turn  out  in  Evideitc^ ' 

and  the  Cuses  raise  nice  Distinctions  upon  the  Eflfect    ^ 

•  , 

Acts  and  Expressions  at  the  Time  of  the  Execution. 

Suppose  this  to  have  been  an  Escrow:  a  Ques^^^ 
might  be  made  by  the  Judgment  Creditor,  whether  J^^^' 
ment  to  the  Assignees  would  not  be  a  Performance  of  '^ 

(aj  58  Ed.  6. 

Conditic^*^ 


Sloper 

V. 
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lition;  and  make  the  Deed  absolute  as  from  tlie  Be-        i  1813. 

ng :  so  that  the  Purchaser  would  take  under  it ;  and 

Zomeyance  from  the  Assignees  would  be  inoperative. 

K>se  it  is  iK)t  to  be  considered  an  Escrow^  but  from  ^^^^^ 

circumstances,  attending  the  Execution,  it  was  abso- 

Tom  the  Commencement,  it  would  then  stand  thus : 

l^al    Estate  would  be  in  the  Purchaser:    but  the 

lor  would  be  a  Creditor  for  the  Price ;  and  would 

such  Lien  as  the  Law  gives  a  Vendor  for  the  Pur- 

i-money«     On  his  becoming  Bankrupt,  his  Assignees 

ikewise  Creditors  for  the  Price;  ,  and  succeed  to  his 

.    llieQ  it  would  be  b  Question  between  them  and 

udgment  Creditor,  whether,  as  against  their  Lien,  the 

ment  would  be  operative,  and  supposing  it  would  not, 

would  hinder  it  from  attaching  on  the  Estate  subject 

e  Lien  ?     Without  absolutely  deciding  each  of  these 

tions,  it  is  sufficient  to  say,  that  there  is  so  much  of 

bt  upon  them,  that  the  Court  will  not  compel  a  Pur- 

Tto  run  the  Hazsffd  of  their  Decision* 

has  been  said,  that  every  Title  is  good,  or  bad ;  and 

/Ourt  ought  to  know  nothing  of  a  doubtful  Title :  but 

k>urt  has  adopted  a  dififerent  Principle  of  Dedsion.    It    The  Rule 

lot  first  iutroduced  by  Lord  Thtirlow,  but  is  at  least  against  compel- 

i  as  Sir  Joseph  Jekt/lFs  T'wae(a},  and  was  repeat-  ^^"6  *  Pur- 

icted  upon  by  Lord  if flfctoicAe.  chaser  to  take 

'^        "^  a  doubtful 

Title,  at  least 
lerefore,  as  I  shall  not  compel  thia  Purchaser  to  take  ^^  ^i^  ^^  g*^ 

Itle,  the  Bill  most  be  dismissed.  Joseph  JehyW% 


Time. 


Re-conveyance  was  aftervtrards  dSirected;  paying  the 
laser  all  hb  Costs. 

I  Marlow  v.  Smithy  2  P.      References.  l6   Vei»   274, 

19g.      See  Roake  v.      Note  (aj.  Ante,  Vol.  I. 
5  Ves.  6^7y  and  the      492.  * 

L  S  WOOD 
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Lincoln's 

Inn  Hall. 

1813, 

Ju/y 28, 29, 31.  WOOD  V.  STRICKLAND. 

Plea  of  Simo-  npHE  Bill  was  filed  by  the  Rector  of  Tliorpe  Bassett 
ny  to  a  Bill  for  X  in  the  County  of  Yorky  for  an  Account  of  Tithes. 
Tithes   ordered  ^j^^  g^^  Defendants  joined  in  a  Plea  of  the  Statute  of 

.  .  ,       Elizabeth  (a)  to  all  the  Discovery  and  Relief:  aveninir. 

Answer  with  -  "^  . 

liberty  to  ex-   ^^^^  ^^^  Church  of  Thorpe  Bassett  was  at  the  making  of 
cent,  as  being  the  Act  and  long  before  and  continually  since  and  now  is 
multifarious,      a  Benefice  with  Cure  of  Souls  within  the  Diocese  of  York ; 
Leave  to  that  the  Reverend  James  Graves  Clerk  was  in  and  for  a 

amend  a  Pica,  Jong  Time  before  Julj/,  1 807,  the  undoubted  Rector  and 
not  of  course  Incumbent  of  the  said  Church  and  Benefice ;  that  he  died 
an  e  men  'r^^j^^/y^  1807;  whereupon  the  said  Church  became  va- 
statcd  cant;   that  IViUiam  IVood  Watson^  Joseph  Rider,  Peter 

Owston,  and  William  Rider,  were  then,  and  still  are,  the 
undoubted  Patrons ;  that  afterwards  and  after  the  End  of 
forty  Days  after  the  End  of  the  said  Session  of  Parlia- 
ment, namely,  in  August,  1807,  it  was  simoniacally,  cor- 
ruptly, and  against  the  Form  of  the  said  Statute^  agreed 
between  the  Plaintiff  and  the  said  Watson^  Rider, 
Onstort,  and  William  Rider,  that  they  should  present  the 
.  Plaintiff  to  the  said  Benefice  in  consideration  that  he 
should,  during  his  Incumbency  accept  and  take  (fom 
them  such  Patrons  or  their  respective  Tenants  and  Lessees 
tlie  several  yearly  Sums  after  mentioned  in  lieu  and  dis- 
charge of  all  Tithes  arising  from  their  Ltands,  &c.  within 
the  Parish  of  Thorpe  Bassett;  namely,  from  William 
Wood  Watson  £6 :  Is.  per  Annum,  from  Joseph  Rider 
£9:  l5.  per  Annum,  from  Peter  Owston,  £Q:  \s.  per 
Annum,  and  from  William  Rider,  £9 :  \s.  per  Annum: 
that  the  Plaintiff  did  in  August,  1807,  in  consideration  of 
his  being  presented  to  Uie  said  Church,  and  to  the  End 

fa)  Stat.  31  Eliz.c.6.i.5. 

that 
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that  such  Patrons  might  present  him,  promise  and.  agree  1813. 

with  them  respectively  to  accept  and  take  from  theoi  re-         ^^^ 

speclively,  or  iheir  respective  Tenants  or  Lessees,  the  se^ 

veral  yearly  Sums  before  mentioned  in  lieu  of  all  Tithes    Strickland 

arising  on   their  respective   Lands,  &c.  in  such  Parish^ 

namely  £6:l7s.  8cc.     The  Plea  then  averred,  that  the 

Plaintiff  did  by  the  said  Agreements  and    by  each  of 

them  corruptly  procure  and  seek  the  said  Church   and 

Benefice ;  and  that  at  the  Time  of  the  said-''  inoniacal 

Agreement  with  fVatson,  he  Watson  was,  and  long  before^ 

and  ever  since  had  been,  and  still  is,  the  Owner  of  a  certain 

Farm  in  the  Parish  of  Thorpe  Basseti,  consisting  of  a 

Messuage  and  two  hundred  and  forty-nine  Acres  of*  Land ; 

that  the  great  and  small  Tithes  yearly  arising  from  such 

Farm  were  at  the  Time  the  said  simoniacal  Agreement  was 

made  worth  £50  per  Annum,  and  that  such  yearly  Value 

was  well  known  to  the  Plaintiff  and  Watson,  when  they 

^tered  into  the  aforesaid  Agreement. 

The  Plea  then  proceeded  with  distinct  Averments,  that 

"Joseph  Rider  held  a  Farm  of  four  hundred  and  forty  Acres 

^  Land,  the  Tithes   whereof  were  worth  £90,  and  so 

^^wn  to  the  Plaintiff  and  him,  when  they  entered  into  the 

^^^^resaid  Agreement ;  that  Peter  Ouston  held  a  farm  of 

^^■•^  hundred  and  fifty  Acres ;  the  Tithes  whereof  were  worth 

^^,  &c.  and  a  similar  Averment  as  to  William  Ryder ; 

^^t  when  the  Church  was  vacant  by  the  Death  of  Graves, 

■^■nely,    on  the  15ih  of  October,    1807,   they  the  said 

^^'Otion,  Rider,  Owston,  and  Rider,  did,  as  the  true  Pa- 

^^,  in  pursuance  and  consideration  of  said  simoniacal 

"^Sf^ments  .present  the  Plaintiff  to  the  Archbishop  of 

'^^rk  for  Institution,    &c.  that  afterwards,   m  the  same 

"^^onth  the  said  Complainant  was  upon  the  said  Present- 

^^^oti  admitted,  instituted,  and  inducted ;  and  the  Plaintiff 

^^^reby  corruptly  took  and  accepted  such  Bcnefiri;;  by 

^^^on  whereof  mi  by  force  of  the  Act  of  Parli»wijent 

L  4  aforesaidf 
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Wood 

V. 

Strickland. 


Hforesaid,  t^e  Defendants  insisty  that  the  Plaintiff  vrns  a 
disabled  Person  in.Ijaw  to  hold  and  enjoy  the  same  Be- 
nefice. 

Mr.  Hartf  Mr.  Leach,  and  Mr.  Heald,  in  support  of 
the  Plea. 


The  Agreement,  while  the  Benefice  was  vacant,  to 
accept,  tf^  Elector,  a  very  inadequate  Sum,in  lieu  of  Tithes, 
for  the  Purpose  of  procuring  the  Presentation,  is  void,  as 
simoniacal  iinder  the  Statute ;  being  a  Contract  between 
the  Patron  and  Incumbent,  for  an  Advantage  to  th^  former 
on  obt^njng  Presentation ;  the  Statute  prohibiting  Pre- 
sentations firom  corrupt  Motives.  If  the  Plaintiff  is  not 
Rector,  he  has  no  Claim  to  Tithes  ;  and  it  is  competent 
to  any  one,  even  a  Parishioner,  or  Occupier,  in  a  Suit 
against  him  for  Tithes,  to  take  Advantage  of  the  Statute, 
destroying  that  Relation,  under  which  alppe  the  Right 
can  exist ;  admitting  the  Application  to  Glebe  Land  of  the 
general  Rv\e(a),  that  a  Tenant  cannot  dispute  the  Title 
of  his  Landlord,  Cooke  v.  Loxley  (b).  Though  there  is 
no  Precedent  of  this  Form  of  Plea  in  the  old  Entries, 
the  Principle  is  countenanced  by  the  Declarations  in  Quart 
impeditf  to  be  found  in  Finch  and  Wetttimrth's  Pleadings. 
The  Averment  in  the  Plea,  that  the  Session  of  Parliament 
ended  at  a  Period  long  since  elapsed,  is  to  be  found  in 
the  old  Entries;  and  though  perhaps  scarcely  necessary,  can- 
not injure  the  Plea ;  which  in  its  Averments  correspofids 
with  all  the  Act  requires.  The  King  v.  J'he  Bishop  of 
Oxford (c)  shews,  that  this  Agreement  is  within  the 
Statute;  and  all  the  Judges  thought  the  Agreement  si- 
moniacal; as  the  Inhabitants  derived  a  Benefit  under 
it. 


faj  Dungey    v.  Angove, 
2  Fe#.jun.  304. 


CbJ  5  Term  Rep.  4. 
(cj  7  East,  600. 
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Sir  Samuel  Romillyj  and  Mr.  Hall^  for  the  Plaintiffl 


1^13. 


Wood 

V, 


There   is   no    Instance  of  a   Plea   of  Simony  to    a 
Bill  for  Tithes :  but  if  by  Analogy  to  the  Case  in  J/o-   Stricklawd. 
bart  (a),  that   such    a  Plea  it  good   to  a  Suit  in  the 
Spiritual  Court  for  Tithes,  it  is  a  good  Defence  here, 
this  Plea  is   ill-pleaded;    and  must  be  over-ruled  upon 
Objections  of  Form.     There  is  nothing  better  setded, 
than  diat  a  Plea  must  reduce  the   Defence  to  a  single 
Point  (b).    In  Equity  a  Defendant  can  never  plead  double ; 
ss  he  sometimes  may  at  Law  with  leave  (c).    The  Reason 
isi  that  if  the  Plea  is  over-ruled,  or  if  the  Plaintiff  replies 
to  it,  and  at  the  Hearing  that  Fact  is  not  proved  by  die 
Defendant,  it  is  then  competent  to  him  to  go  into  other 
I)efences.     A  Plea,  which  does  not  reduce  the  Defence  to 
<^  t^oint,  is  merely  an  imperfect  Answer :  Chapman  v. 
^^>ner(d).     This   Plea  is  clearly   multifarious:    fVhit^ 
^^d  v.  Brockhursi(e).       The   Corporation    of  Lon- 
don 


CaJ  Winchcombe  v.  PuU 
^^on,  Heb.  168. 

C6j  Praci.  Reg.  324.  Lord 
^fcT.  Tr.  Ch.  PI.  234. 

CoJ  Statute  4  artd  5  Ann. 
^*  ^6.  see   I^xo,  Tr.  Plead. 

rw;  1  Atic,  54. 
r<r;  1  Bra.  C.  C.  404 :  cit- 
^  from  the  following  Note 
■y  Sir  Samuel  RomUli/. 
Lord  Thur  LOW.    % 
*  he  Question  dow  before 
"^^  is  merely  a  Question  to 
"^"^^ict  the  Pleadings  of  the 
^^rt  in  future ;  and  is  no- 
^•^g  more  than  this,  whe- 


ther it  be  possible  to  plead 
in  one  Pica  all  the  Matters 
contained  in  this  Plea. 

I  cannot  agree  with  the 
Defendant's  Counsel,  that 
any  two  Facts,  which  arc  not 
inconsistent,  may  be  pleaded 
in  one  Plea.  I  think,  that 
various  Facts  can  never  be 
pleaded  in  one  Plea,  unless 
they  are  all  conducive  to  a 
single  Point,  on  which  the 
Defendant  rests  his  Defence. 
Thus  many  Deeds  may  be 
stated  in  a  Plea,  if  they  all 
tend  to  establish  the  single 
Point    of  Title;    so  in   the 

Case 


Two  inconsUt- 
ent  Facts  cannot 
be  joined  in  one 
Plea. 


Variont  Facts 
cannot  be  plead- 
ed in  one  Plea, 
aoless  all  con- 
ducive to  a  tingle 
Point  of  Defence; 
as  several  Deeds 
tending  to  esta- 
blish the  tingle 
Point  of  Title: 
so  in  the  Case  of 
Papacy. 
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Wood 
Strickland. 


don  V.  The  Corporation  of  Liverpool  (a) ;  statii 
Defences^  by  distinct^  and  independent,  corrupt, 
ments,  with  the  four  Patrons ;  any  ojie  of  which 
have  made  the  Presentation  void  ;  as  it  is  not  ne 


Case  of  Papacy,  f Harrison 
V.  Southcote^  1  Atk,  528.) 
In  the  present  Case,  the  dif- 
ferent Matters  pleaded  do 
not  conduce  to  one  Object. 
The  Pica  of  the  Statute  is 
in  itself  a  Bar;  but  the  Plea, 
that  the  Agreement  was  not 
performed,  is  quite  distinct; 
because,  whether  a  part  Per« 
formance  take  the  Agree- 
ment out  of  the  Statute,  or 
be  considered  merely  as  a 
Fraud,  the  Point  of  Equity 
is  quite  distinct  from  the 
Agreement.  It  is  a  Plea  of 
two  Matters  perfectly  and 
clearly  distinct ;  of  two 
Things,  which  furnish  two 
different  Pleas  to  the  Points 
made  in  the  Bill.  The  Rea- 
son, why  a  Defendant  is  not 
permitted  to  plead  two  diffe- 
rent Pleas  in  Equity,  though 
he  is  permitted  to  plead  them 
at  Law,  is  plain;  it  is  be- 
cause at  Law  the  Defendant 
has  no  Opportunity,  as  he 
has  here,  of  answering  every 
different  Matter,  stated  in 
the  BilK      The  Reason  of 


Pleading  in  Equity 
•it  tends  to  the  forwa 
Justice,  and  saves  gi 
pence,     that     the 
should  be  taken  up 
upon   a   single   Poir 
that  End  is  so  far  froi 
attained,  if  the  Plea 
much   in  Issue  as   1 
swer  could  do,  that 
contrary  it  increases 
lay  and  Expence.    B 
it  may  be  asked,  sho 
the   Defendant  be  pc 
to  bring  two  Points,  oi 
the  Cause  depends,  t 
by  his  Plea?   The  An 
because,  if  two,  he 
well  bring  three   Po 
issue ;  and  so  on  till 
Matters     in    the    B 
brought  into  Issue  u 
Plea;  which  would 
ductive  of  all  the  De 
Inconvenience,  which 
ing  was  intended  to  r 
Let  the  Plea  stand 
Answer,  saving  the 
of  it  to  the  Hearing,  ai 
liberty  to  except, 
(a)  3  Afistr,  738. 
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diat  they  diould  all  participate  in  the  cormpt  Considera*         18X3. 
tion.    Then  there  is  an  ATerment  of  a  corrupt  Promise, 


chat  the  Reclor  would  abstain  from  receiving  all  his  Tithes ;  ^^^ 


"which  oertaialy  would  of  itself  be  simoniacal,  and  vitiate  Staicklavd 
tbc  Presentation.    The  Plea  tenders  Issues  on  the  Value 
of  the  Sums  stipulated^  on  the  four  corrupt  Promises^  on 
the  Value  of  the  Tithes  of  the  four  Farms ;  that  is,  twelve 
^lifierent  Issues  on  the  same  Plea ;  all  which  Defences  the 
Plaintiff  must  meet.     There  is  no  Instance  of  a  Plaa  in- 
volving so  much  Litigation.    The  Number  of  Facts  is  im- 
material, if  th^y  all  tend  to  the  same  Point ;  but  a  De* 
fendant  cannot  plead  two  separate  Defences  of  the  same 
Character;  for  Instance,  that  he  is  Heir  Ex  parte  Paterna, 
and  Ex  parte  Matemd.    If  a  Plea  tenders  two  Issues^ 
either  of  which,  if  established,  is  a  sufficient  Defence,  the 
Plea  is  double,  and  therefore  bad :    Nobkissen  v.  Hast' 
^figsCa).     In  Beecrqft  v.  Beecfvfi,  recently  decided  in  the 
Exchequer  (b)^  to  a  Bill  for  a  Legacy  the  Plea  of  a  Be* 
lease,  with  an  Averment,  that  the  Release  had  been  acted 
upon,  was  over-ruled,  as  double,  and  multifarious.     This 
Plet  states  too  much  of  the  Act ;  but  a  Pica  ouglit  to 
state  the  Facts  only,  not  the  Law.    The  Clause,  as  to  Foi^ 
feitnre  of  double  Value,  is  unnecessary,  and  the  Averment^ 
that  the  Persons  presenting  were  the  real  Patrons.  Except 
against  the  Crown,  the  Presentation  is  good ;  and  there* 
fore  liable  to  be  affected  by  simoniacal  or  corrupt  Mo- 
trvesCc;.     The  Averment,  that  the  Plaintiff  is  disabled, 

• 

^  ^  Consequence  and  Conclusion  of  Law;   and,  there- 
'^  improper. 

(«)  2  Fei.  jun.  84.  1  Inst.  120.    Cro.  Eliz.  789. 

(^)  14  Ves,  63,  mentioned  Baker  v.  liogerSy    3  Burn's 

*■  ^^achcroft  V.  Bcachcroft.  Eccl.  Law,  30. 
C^)  3iQst.  153;   soa  also 


Mr. 
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]^'  Mr,  Hart,  in  Reply. 

It  seems  to  be  conceded,  that  this  Plea  is  good  in  Law, 
St&icklavd.  if  correct  in  Form ;  and  diould  it  be  over-ruled  upon  the 

Form,  the  Defendant  would  under  Nobkissen  v.  Hast- 
ings (a)j  be  allowed  to  amend.  Admitting,  that  a  Plei 
must  reduce  the  Defence  to  a  single  Point,  diere  b  no  Au 
thority,  that  it  may  not  tender  more  than  one  Issue-:  nor  cai 
it  be  represented,  that  it  must  be  confined  to  a  single  Fact 
if  all  the  Facts  stated  tend  to  establish  a  single  Point  Th 
Averments  are  necessary  to  shew,  that  the  Plaintiff  i 
within  the  Act;  and  the  Defendant  was  bound  to  stati 
the  Fact,  as  it  really  is :  viz.,  not  four  separate  Agree 
inents,  but  a  joint  Agreement,  though  for  distinct  Consi 
derations;  the  Words  of  the  Act  being  ''  Person  or  Per 
^*  SOBS."  The  Distinction  is  between  the  Plea  itself,  am 
the  Averments  in  support  of  it;  which  are  necessary  t 
shew,  that  certain  Acts  hav^  been  done,  bringing  the  Cas 
within  the  Law,  which  constitutes  the  Defence.  Thea 
is  no  particular  Form  of  Averment;  and  certainly,  a 
more  Strictness  can  be  necessary  here,  than  in  a  Declare 
tion  on  Covenant:  nor  can  mere  Surplusage  vitiate  tl: 
Plea  (b).  The  Case  of  Beecroft  v.  Beecroft  is  not  to  I 
reconciled  to  Principle.  Nothing  b  more  usual  than  'i 
set  out  a  Statute ;  as  in  pleading  the  Statute  of  Frau« 
and  the  Statute  of  Limitations. 


igj^  The  Vice  Chancellok. 

Juljf  31.  This  Plea,  though  good  in  Substance,  is  liable  to  O 

jections  of  Form;  being  multifarious;  not  reducing  tJ 

(a)  2  F««.  jun.  84.  (6)  Clariigt  r.  Hoart,    : 

Vcs.  59. 

Cm 
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Case  to  a  single  Point ;  but  setting  up  four  distinct^  sepa-  181 3. 

iitc,  simoniacal  Contracts.  ^T^^ 

Wood 

The  next  Question  is,  whether  the  Defendant  can  have  ^ 
liberty  to  amend?  In  Nobkissen  v.  Hastings  (a)  the 
LordChancellor  says,  it  is  not  usual  to  refuse  that;  giving 
Letve  in  that  Case  to  plead  de  novo;  as  it  was  difficult  to 
tiBend:  but  it  is  not  to  be  understood,  that  an  Application 
to  unend  an  informal  Plea  is  of  course.  As  there  ap- 
pcin  to  have  been  some  Doubt  upon  it,  1  refer  to  the 
Aothorities.  In  Newman  v.  Wallace  (b)  Lord  TAiir- 
^  thus  states  the  Rule ;  which  is  also  ^ven  by  Mr. 
'^yatt  in  his  Edition  of  the  Practical  Register  (c): 


u 


u 


u 


^  With  respect  to  any  Amendment  of  the  Plea,  though 
certainly  there  have  been  Cases,  in  which  the  Court  has 
Permitted  Pleas  to  be  amended,  where  there  has  been 
*^  evident  Slip  or  Mistake,  and  the  material  Ground  of 
I^fence  seems  to  be  sufficient,  yet  the  Court  always 
expects  to  be  told  precisely,  what  the  Amendment  is  to 
l^^,  and  how  the  Slip  happened^  before  they  allow  the 
-Amendment  to  take  place." 

• 

-I^ord  Thurlow  repeats  die  same  Opinion  afterwards  m 
The  fJabob  of  Areot  y.  The  East  India  Company  (d); 
^^^laring,  having  once  given  Leave  to  amend,  that  he 
*"^i4ld  expect,  when  another  Amendment  is  proposed,  that 
™^  Porm  of  the  Plea  they  intend  to  put  in  shall  be  ready ; 
'^^^  properly  speaking,  Amendments,  moved  in  this  Court, 
^^^lit  to  be  stated ;  that  the  Court  may  see,  whether  it  is 
Pi'Oper  that  the  Cause  shall  be  farther  delayed,  to  iutro- 

Cci)  2  Ves,  jun.  84.  fd)  3  Bra.  C.  C.  292.  See 

^*)  2  Bro.  C.  C.  147.  300.  310.      1  Ves.  jun.  371. 

^c)  Pr.  Reg.  by  Mr.  IVj/att,      Sec  387,  393. 

duce 


^1 
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ISIS.  dace  tbem.    The  Motion  to  amend  was  in  that  Instai 

^^"^  refused.    There  are  several  InstaQces  in  AnUruihet^%  \ 

ports.  Vol.  I.  and  III.  of  amending  Pleas  :  but  it  is  si 

Stricklahd.   ^^"^  ^^  ^^^^  iLfxi  Tkurlow*s  general  Principle,  that 

is  not  of  course.  The  proper  Mode  therefore  in  tl 
Case  is,  that  the  Plea,  containing  a  compleat,  aubstaotia 
Defence,  though  informally  pleaded,  shall  stand  for  s 
Answer,  with  liberty  to  except. 

Supposing  the  Plea  to  be  correct  in  Form,  but  prom 

false,  it  seems  lo  be  conceived,  that  the  Course  at  tl 

Hearing  is  to  take  it  up  just  as  if  there  was  no  Answc 

On  a  P4ea        That  is  not  correct.      Upon  a  Plea,   found  false,  d 

found  false         Plaintiff  is  entitled  to  a  Decree ;  and  if  a  DiscoveiT 

the  PUiiitiff  is  ,,,^ted,  the  Defendant  is  ordered  to  be  exammed  upc 

^  ,  ,,  Interrogatories.    This  is  stated  by  Lord  Redesdakfa 

Decree;  and, if      ^     .  ^       ,    ^       _      _  __"'  _    .  ,    ^,    . 

Discovcrv  is '     referring  to  a  Case  before  liord  Hardwtcke(by 

necessary,  to 

examine  De-  1^®  P^^  theref(Nre  being  ordered  to  stand  for  an  A. 

fcndanton  swer,  with  liberty  to    except,  I  diall  not  preclude  ti 

Interrogatories.  Defendant  from  making  a  Motion,  explainii^,  how  t] 

Slip  happened,  and  stating  distinctly  the  intended  Ameis 

mentf :  but  it  is  not  of  course. 


Ca)  Ld.  ^.  Tr.  Ch.  PL  (hj  2  Ves,  247- 

240. 
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1813. 

Lincoln's 

DREW  V.  DREW.  ^^'^  W^^^- 

July  30. 

T^E  Bill    sUted,  tbgt  JoAit  Dreai;,    deceased,  the    Negative  Plea 
Husband  of  lb©  Plaintiff,  carried  on  the  Business  ^^^^  Partner- 
of  a  L^hterman  and  Coal  Merchant  ^t  the  Time  of  his  ^  ^^ 

Pauh  in  1776 ;  Johti  Drew,  his  Son,    being  his  Ap-  ,  ^^\^ 

,     ^    ,     ^     '    ^  .      ...  "^  toanswertoCir- 

prentice;  that  at  the  End  of  his  Apprenticeship,  m  1779,  cumstances 

4^  Plamtiff  and  her  Sou  agreed  to  carry  on  the  Bi4siness  tending  to  the 

is  Partnership  ui  the  Proportions  of  two-thirds  to  the  Point,  upon 

Pliiiitiflr,   and  one-third  to  the  Son;   and  in  1784  the  ^l^ich  the  De- 

Plaintiff  admitted  her  Son  to  an  equal  Participation  in  the  ^^^^^^^  relie«» 

fioiioess ;  which  Partnership  continued  untU  the  Son's  J"^^^^ ^"^^^  **" 

Death ;  that  he  left  the  Defendants  his  Children  and  Lega-  pj  |. 

^;  one  of  whom,  having  taken  out  Administration  with  the    Averment  to 

y^ai  annexed,  had  taken  Possession  of  the  Effects  ;  and  Belief  as  to  the 

^^^  proceeding  to  make  Sale  of  the  Leasehold  Property.  Transactions  of 

TUe  Bill  prayed  an  Account  of  the  Partnership  Dealings,  ^^^"  suffici- 

Ite. ;  a  Sale  of  the  EffecU  and  the  Leasehold  EsUtes :  ^^^' 

^t  Injunction  and  Receiver ;  charging,  that  John  Drew, 

^«  Son,  was  entrusted  with  the  sole  Management  of  the 

Concern ;  receiving  all  the  Money,  and  taking  Leases  in 

^i^  own  Name. 

One  of  the    Defendants,   the    Administrator   of   his 

'^ther   John  Drew,  with  the   Will  annexed,  put  in  a 

^«a  in   bar  to  the  Discovery  and  Relief  prayed;  aver- 

'-^^"^  that  to  the  best  of  Defendant's  Belief  Jo^it  Drezz^, 

Son,  did  not  at  any  Time  in  his  life  agree  to  be, 

was  not,  a  Partner  with  the  Plaintiff;  and  did  not  at 

'^^  Time  carry  on  the  Business  of  a  Lighterman  and 

"^^^^al-merchant  or  any  other  Trade  or  Business  in  Co-part- 

^ship  with  the  Plaintiff  on  the  joint  Account  of  the 

Laintiff  and  the  said  John  Drew,  the  Son,  in  any  Shares 

Proportions  whatever. 

Sir 
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Sir  Samtud  Romilli/j  and  Mr.  Daniel,  for  the  PlaiatiA 

There  Is  no  Instance  of  a  Plea  of  no  Partnersliip :  but 
this  Plea  is  bad  in  Form;  not  averring  positively,  that 
there  was  no  Partnership.  The  Defendant,  being  in  Pos- 
session of  all  the  Property  in  dispute,  tenders  an  Issue  of 
**  Belief"  only;  on  which  an  Indictment  for  Perjury 
would  not  lie.  The  Averment  ought  to  have  been  as  to 
his  Knowledge  of  the  Partnership.  The  Plea  likewise 
covers  too  much;  as  the  Plaintiff  has  a  Right  to  an 
Answer,  whether  John  Drew,  the  Son,  did  or  did  not, 
serve  an  Apprenticeship  to  his  Father.  It  is  in  another 
respect  defective;  as,  if  there  was  no  Partnership,  the 
Plaintiff  is  entitled  to  an  Account  against  the  Representa- 
tives of  John  Drew  the  Son,  in  the  Character  of  an  Ageot^ 
intrusted  with  the  Management  of  the  Concern. 


Mr.  Hart,  and  Mr.  Roupell,  in  support  of  the  Plea. 

This  Bill  in  its  whole  Frame  applies  to  the  single  Case 
of  Partnership ;  and  is  properly  met  by  the  Plea,  putting 
in  Issue  that  only  important  Fact. 

The  Averment  of  ''  Belief"  is  all  that  can  be  required 
from  this  Defendant,  speaking  of  the  Acts  of  others ;  and, 
if  he  had  Knowledge,  swearing  to  his  Belief,  he  would  be 
liable  to  Indictment  (a).  The  Doctrine  b  thus  laid  down 
by  Lord  Redesdale : 

"  In  all  Cases  of  negative  Averments,  and  of  Averments 
'^  of  Facts  not  within  the  immediate  Knowledge  of .  the 
'^  Defendant,  it  may  seem  improper  to  require  a  positive 
^  Assertion  f  6>" 


Ca)  MiV/flr'sCasc,  2  Black, 
881.     3JnU.420. 


(h)  Ld.  Redes.   Tr.    Ch- 
Pl.  236. 

Mr- 
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Mr.  Daniel,  in  Reply.  ,^^^ 

Drew 
It  is  ilidispensible  that  Information  should  be  averred  to.  v. 

If  this  were  an  Answer,  it  would  be  insufficient,  die  rlain-         Duew. 
tiff  being  entitled  to  know,  whether  the  Defendant  has 
been  informed.    The  Plea  itself  is  quite  one  prima  Im" 
presshnii,  die  Books  not  affording  even  one  solitary  Iu« 
itaoce  of  a  Plea  of  no  Partnership.  / 

The  ViCE-CHANCBLLoit. 

This  Bill  calls  for  an  Account  of  Partnership  l^ranS« 
Ktions ;  and  in  its  whole  Frame  is  adapted  and  confined 
to  that  Object.  The  Plaintiii^  therefore,  if  entided  to  the 
Relief  she  now  seeks,  with  respect  to  separate  Property, 
^trusted  to  this  Individual,  and  possessed  by  him,  as  an 
Agent,  has  by  thus  framing  her  Bill  misled  the  Defend- 
^t;  who,  by  his  Plea  denying  the  Partnership,  destroys 
^  whole  Foundation  of  the  Relief  and  Discovery  prayect. 
All  the  late  disputed  Cases  upon  the  Point,  whether  a  De- 
f^xiAukt  can  b^  Answer  refuse  a  full-Answer('a^,  admit, 
^t  the  correct  Mode  of  resisting  the  Claim  of  an  Account 
^  a  Plea,  denying  the  Relation,  in  which  it  is  called  for; 
^  in  the  Instance,  that  has  been  put,  of  an  Individual, 
netting  up  a  Claim,  as  a  Partner  in  ChiteTs  Bank ;  and  in 
^at  Character  requiring  an  Account  of  all  their  Affiiirs. 
'^  that  Respect,  therefore,  the  Plea  is  free  from  Objec* 

The  neat  Objecdon  is  to  the  Form  of  this,  as  a  negauve 
^1^  with  an  Averment  merely  to  the  Defendant's  Belief. 
^e  ObjecUon  to  it  as  a  negative  Plea,  must  depend  upon 
^  Natare  of  the  Suit    The  Claim  as  Heir,  Executor,  or      \ 
^^rtner,  can  be  met  only  by  a  negative  Plea ;  if  the  Dt- 

fa)  Roraey.Tttd^  14  Vts.      Leonard  v.  Leonard^  X  Ball 
^7:2,     and    the    References.      and  Beat.  323. 

Vot.  II.  M  fendaqt 
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1813.  fendant  means  to  deny  the  Plaintiff's  Right  to  that  Ch 

jy  racter.     It  is  said,  that  the  Defendant,  speaking  only 

^^  his  Belief,  is  not  liable  to  an  Indictment  for  Perjui 

Drew.  Where  a  Person  ^is  speaking  upon  his  Oath  to  Acts,  n 
his  own,  but  done  by  others,  it  is  sufficient,  if  he  stal 
them  upon  his  Belief:  a  more  positive  Averment  is  ii 
necessary ;  and  an  Indictment  for  Perjury  would 
against  a  Person,  who  with  perfect  Knowledge,  that  t 
Fact  was  otherwise,  thus  denied  the  Partnership :  if,  1 
Instance,  the  Person  so  swearing  had  been  employed 
the  Concern,  and  had  kept  the  Accounts  between  the 
as  Partners,  he  would  certainly  be  liable  for  Peija 
upon  clear  Proof,  that  he  had  Knowledge,  from  which  i 
must  have  formed  a  Belief  of  the  Fact.  This  is  said  i 
be  the  ordinary  Form  of  Pleading,  where  the  Averma 
is  negative :  not  denying,  that  the  Defendant  might  bav 
received  such  Information ;  but  asserting  upon  his  Oiti 
that  whatever  Information  he  might  have  had  it  was  nc 
sufficient  to  produce  Belief. 

The  only  remaining  Objection  is,  that  the  Defendn 
ought  to  have  answered  the  Charge,  that  his  Father  wa 
the  Apprentice ;  as  that  Fact  might  afford  BOtae  Evidcm 
from  the  Probability,  that  he  would  be  taken  mto  Fii 
nership :  but  it  is  not  necessary  to  answer  to  every  Ci 
cumstance,  tending  to  the  Point,  upon  which  the  Defec 
ant  relies,  and  tenders  an  Issue  by  his  Plea. 

This  Plea  therefore,  being  correct  in  Form,  and  si 
ficient  in  Substance,  to  the  Bill,  as  framed,  mitft  ' 
allowed. 


STRAN6K 
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1813, 

July  23, 

STRANGE  r.  COLLINS.  "^^^[^^ 

March  11. 

THE  Bill  claimed  a  Legacy  of  £Q0O  against  the     Supplemental 
Defendant,   as  Administrator  of  his  Father  John  Answer  per- 
CoUinz,  the  Executor  of  Richard  ColUm;  by  whose  Will  "'"^^j.^"'  """"^^ 
tlie  Legacy  was  bequeathed.    The  Defendant  by  his  An-  u  t  u  i  j    ^  •  . 
swer,  sworn  the  20th  of  April,  18 13,  denied,  that  be  had  ]»  ^^  Mistake 
obtained  Letters  of  Administration  to  John  ColUns,  his  clearly  sworn 
Father,  or  that  he  was  his  personal  Representative,  or  to,  and  pro- 
had  possessed  in  that  Character  his  personal  EsUte  and  ^^^^^  in  itself ; 
Effects ;   setting  forth  an  Account  of  the  Property,   as  ^^®  Solicitor, 
Agent  to  bis  Mother.  who  put  in  the 

former  Answer 

being  dead ; 
A  Motion  was  made  on  the  Part  of  the  Defendant,  whose  Letter 

timt  he  maybe  at  liberty  to  put  in  a  farther  Answer;  admitting  the 
stating  by  his  Affidavit,  that  upon  looking  over  Papers  Fact  contrary 
wd  Deeds  since  putting  in  his  Answer  he  found,  that  an  '^  '"**  Answer, 
Adminislration  was  granted  to  him  of  his  Father's  EffecU  Z"""^^^  ^""^  ^ 

ttthe  Year  1797 ;  at  which  Time  the  Defendant  was  but  ^  .•      r 

,  .  ProsecuUon  for 

jwtof  Age,  but  little  acquainted  with  Business,  and  en-  Perjury  against 
^ly  ignorant  of  L^w,  and  considering  that  he  was  only  the  Defendant ; 
doing  some  formal  Act,  in  order  to  make  out  a  Title  to  which  ought 
«ome  Leasehold  Property  of  his  Father,  which  he  had  sold ;  not  to  be  in- 
»"d  not  then  knowing,  that  such  Letters  of  Administration  A^cnced  by  the 
'elated  to  any  of  his  Father's  Property  but  such  Leasehold  Admission  or 
^Ute :  that  when  he  gave  Instructions  for,  and  swore,  his    .     ..      . 
Answer,  he  had  no  Recollection  of  the  said  Letters  of  Ad- 
ministration ;  or  that  they  in  any  Way  related  to  the  Mat- 
ers in  Suit :  that  previously  to  the  Time,  when  such  Ad- 
'^inistration  was  granted,  he  did  not  know  of  what  Effects 
nis  Father  died  possessed  except  the  said   Leasehold  Es- 
^te,  he  living  with  his  Mother;  who  kept  the  Accounts  of 
4e farming  Business  after  her  Husband's  Death;-  the  De- 

M  2  fendant 
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1815. 


Strange 

V. 

Collins. 


fendant  always  considering  her  in  Possession  of  such  Ef- 
fects, and  never  considering  himself  as  having  possessed 
the  same ;  when  he  put  in  his  Answer,  not  being  awar«, 
that  the  Leasehold  Estate  was  Part  of  his  Father's  personal 
Estate,  and  believing,  that  all  his  personal  Estate  was  io 
the  Possession  of  his  Widow,  who  always  exercised  over 
it  full  and  uncontrouied  Authority ;  that  such  Letters  of 
Administration  having  been  discovered  since  be  put  in  bis 
Answer,  and  it  having  been  explained  to  him  that  in  point 
of  Law  he  had  possessed  himself  of  the  personal  Estate  of 
his  Father,  he  was  extremely  anxious  to  put  in  a  farther 
Answer,  admitting  such  Letters  of  Administration,  and 
giving  a  full  Answer  and  Discovery  respecting  such  per- 
sonal Estate  and  Effects. 


Mr.  Jgar^  for  the  Plaintiff,  resisted  the  Motion,  on  an 
Affidavit,    setting  forth  two  Letters  from  the  Solicitor, 
lately  deceased,  who  had  put  in  the  Answer,  stating,  on 
the  Part  of  the  Defendant,  that  he  would  pay  the  Legacy 
within  a  limited  Time  with  Interest,  and  reasonable  Costs ; 
although  the  Court   would  in  case  of  a  Decree  in  th< 
Plaintiff's  Favor,  '*  Mr.  Collins  being  only  the  personalk. 
*'  Representative  of  his  Father/'  direct  the  Costs  to 
paid  out  of  the  Legacy. 


Aug,  2, 


The  Lord  Chancellor. 

This  is  a  Motion  of  considerable  Importance,  for  leai 
to  iile  a  supplemental  Answer ;  the  Object  of  which  b  1 
admit,  that  the  Defendant  is  Administrator  of  his  Fathe 
and,  as  such,  has  Effects,  sufficient  to  satisfy  this  Legac, 
which  the  Answer  denies.  There  is  no  Suggestion  by 
fidavit,  that  this  Application  is  made  in  consequence  of 
Knowledge,  or  Threat  of  an  Indictment  for  Perjury. 
Application  is  supported  by  an  Affidavit,  stating  positive 
that,  wl)en  the  Defendant  gave  Instructions  for,  and  sw4 
his  Answer,  he  had  no  Recollection  of  the  Letters  of 
ministration;  or  that  they  in  any  Way  related  to  the  S& 
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tt^rs  in  the  Bill;  and  that  be  never /considered  himself,  but 
^Tonsidered  his  Mother  as  altogether  in  t^ossession;  die 
Irceping  the  Accounts:  a  Representation  not  unnatural  by 
ignorant  Man. 


165 


It  is  obvious,  that,  unless  there  is  some  general  Ground, 
«ipon  which  the  Defendant  ought  not  to  be  permitted  to 
put  in  a  supplemental  Answer,  it  is  for  the  Benefit  of  the 
PlaitttiiT,  that  he  should  do  so :  but,  whether  the  Plaintiff 
mtj  choose  to  accept  it,  or  not,  Care  must  be  taken,  that 
public  Principle  is  not  infringed  ;  and  the  Objection,  that 
has  been  made,  justifies  me  in  requiring  Commissioners  to 
paj  more  Attention  to  Transactions  of  so  scdemn  a  Na* 
^iire  as  taking  Answers  upon  Oath,  than  has  been  applied 
'0  this  InstaiKse ;  in  which  there  is  a  D^ree  of  Careless-* 
ness  which  is  shocking  tn  moral  Consideration :  the  Answer 
tn'ice  positively  denying,  that  the  Defendant  is  the  Admini* 
*^J^tor,  and  that  he  ever  possessed  any  Part  of  his  Father's 
^Effects:  the  former  a  pure  Denial  of  a  Matter  of  Fact: 
tbe  other  a  Fact,  upon  which  an  ignorant  Farmer  might 
'iialce  a  Mistake,  but  Commissioners,  or  the  Attorney, 
«<^Mk«ot 


1813. 


Strano£ 

V. 

COLLXKS. 


^XTie  Letters,  «ipon  which  this  is  resisted,  are  very/material 

^^  ^lew,  that  the  Attorney  and  his  Client  thought,  this  De> 

'"^^  migliC  be  made  good  in  some  Way;  and  would  b^ 

^^l^rial  Evidence  in  a  civil  Suit.     One  Letter,  stating' ex- 

pv^^ssly,  that  Collins  is  the  personal  Representative,  is  de- 

^^^ive  Evidence,  that  the  Attorney  Inew  that  Fact;  and,  as 

1^^  is  dead,  it  is  impossible  to  say,  how  he  afterwards  per- 

'^^tted  his  Client  to  put  in  an  Answer,  twice  denying  posi* 

^'^^ly,  that  he  is  the  personal  Representative :  but,  die  De- 

'^tWIant  by  his  Affidavit  repeatedly  pledging  himself,  that 

*^^  did  not  know  or  recollect  the  Fact,  it  does  not  necessa- 

'^  J  follow^  that  tLe  Attorney  knew  It  from  Collins;  or, 

MS  '  that 
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1813.  that  Qollim,  a  yoimg  Farmer^  if  be  knew  the  Fact,  recoU 
lected  it ;  and  upon  the  Question,  whether  he  swears  ho- 
nestly, that  he  was  not  Administrator,  or  is  wilfully  per*r 
Collins  j"'^^>  ^^^^  Letter  would  not  even  be  Evidence  admissible 
before  a  Jury ;  much  less  would  it  be  sufficii^nt  to  convict 
him. 

If  this  is  to  be  regarded  as  a  Question  not  merely  of  Be« 
nefit  to  the  Plaintiff,  as  it  is,  but  of  public  Policy,  the 
Grounds,  on  which  my  Opinion  b,  that  the  Defendant 
ought  to  be  permitted  to  put  in  this  supplemental  Answer, 
are  these;  that,  though  that  Permission  might  possibly 
have  some  Influence  upon  a  Trial  for  Perjury,  it  ought  to 
have  none,  justly  and  judicially  speaking.  On  the  other 
Hand,  if,  reasoning  inaccurately,  and  without  strict  Regard 
to  Principle,  you  conclude,  that  this  Permission  may  ope- 
^  rate  in  some  Degree  in  his  Favor  upon  the  Trial,  upoq 
the  same  Species  of  Reasoning,  the  Refusal  of  it  will  be 
fittended  with  the  Hazard  of  Conviction,  whether  he  ought 
to  be  convicted,  or  not, 

Declaring,  therefore,  that  I  do  not  conceive,  a  Court  of 
Justice  will  act  correctly,  if  it  suffers  my  Permission  or 
Refusal  of  this  Application  to  operate  in  any  Degr^  what- 
ever upon  a  Trial  for  Perjury,  I  think,  upon  strict  f^rior 
ciple  1  ought  not  to  refuse  it  under  this  Explanation;  and 
I  cannot  say,  it  is  to  be  refused  on  the  Ground,  that  Coo- 
tradiction  is  fixed^  not  on  the  Defendant,  but  op  his  Atto^r 
ney ;  which  Contradiction  could  pot  be  givep  in  Evidence 
on  the  Trial ;  and,  if  it  was,  though  ^  Speculation  migh^ 
be  conceived,  that  he  might  have  had  the  Fact  from  th^ 
Defendant,  yet  that  Speculation  could  not  be  suffered 
operate  to  his  Conviction  :  tihere  being  so  many  Ways  i 
which  the  Attorney  might  have  acquired  that  Knowledge;^ 
consistent  with  the  Fact^  that  he  had  it  not  from  the  f>o^ 
fendant. 

Upoo 
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Upon  these  Grounds  therefore  I  permit  this  supple- 
mental Answer  to  be  filed  after  the  most  attentive  Consi- 
deration ;  desiring  to  be  well  understood^  that  the  Court 
does  not  yield  to  such  an  Application  without  the  most 

reful  Examination  (a). 
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The  Defendant  was  ordered  to  pay  the  Costs. 

A  supplemental  Answer  was  accordingly  filed;  by 
^«rbich  he  not  only  corrected  the  Mistake  as  to  the  Fact  of 
the  Administration,  8cc. ;  but  also  altered  the  State  of  the 
Accounts^  as  represented  by  his  former  Answer. 

On  this  Ground  a  Motion  was  made  to  take  the  supple- 
mental Answer  oflF  the  File. 


1813. 


Stuanoe 

V. 
COLLXKS. 


1814, 
March  11. 


Ttie  XorJ  Chancellor. 

Tliis  supplemental  Answer  certainly  goes  too  far.    Up* 

^n  the  Defendant's  Application  for  liberty  to  file  a  sup^ 

plemental  Answer,  founded  upon  the  Fact,  that  he  had  for 

^  particular  Purpose  formerly  taken  out  Administration  to 

^^  Father,  which  through  Mistake  and  want  of  Kecollec- 

^^o  he  had  denied,  desiring  to  set  himself  right  in  that  Re- 

'P^et,  I  understood,  that  he  was  merely  to  state  the  Cir- 

^c^stance  of  his   having  taken  out  Administration;  and 

™^t  9  different  View  was  therefore  to  be  taken  of  his  Pos- 

'^Bion  of  the  personal  Estate  ;  not  that  he  was  at  liberty 

^^Uyto  alter  the  State   of  the   Funds;    attributing  his 

'^^^er  Representation  of  them  to  Mistake.     I  cannot  per- 

^^^  that;  unless  satisfied,  that  all  that  was  also  through 

Miatake. 


*Xbe  supplemental  Answer  was  therefore  ordered  to  he 
^en  off  the  File. 

CaJ  Vide  lAvesey  v.  Wil-      Note,  p.  1 50, 
•*^,  antc^  Vol.  I.  p.  149.  and 

M4  COX 
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if^*/ 4.  ^^^  ^-  NEWMAN. 

Answer,  taken  A  MOTION  wa?  made  on  the  Part  of  the  Defendant^ 
by  Cororaission  j[\  ^^^  jjjg  Answer,  duly  tak(sn  at  Baltitnore,  in  Jmer 
^    */ ^'j  ^^*    nVfl,  on  the  7th  of  November,  1812,  under  a  Commissioq^ 

itho  1 11  xnight  be  filed  without  the  usual  Oath  of  tb|3  M^pnger^ 

usual  Oatb  of    ^T  ^^^  ^  "^^  Commission  sliopld  i^^e,  &c. 
the  Messenger 

under  the  Cir-  The  Affidavits  of  the  Messenger^  the  Pefeiidaiit'9  Solit 
curostancesy  citor,  and  other  Persons,  identified  the  Answer,  as  having 
that  It  had  passed  to  the  Defendants  Solicitor  in  thp  ^ame  State,  iq 
♦h  n  f  H  •  which  it  was  received  by  the  Messenger  from  the  Com? 
Solicitor  and  noiss^oners,  neither  defaced  nor  opened :  but  die  Defend- 
afterwards  read  '°'*^  Solicitor,  not  being  aware  of  the  Cpptenty  of  thf  Par-: 
in  the  Presence  c^I,  opened  it ;  and  finding  what  it  was«  immediately  clo^e^ 
of  the  Plaintiff,  i|  again ;  apfl  from  that  Time  it  ^a^  never  oijt  of  his  Pos- 
uppn  Affidavits  ^jgioq,  pr  opened,  until  by  Agreement  vvith  the  Plaintiff^ 
X     f^"r  it  wa3  opened  and  read  \n  the  Presence  of  him  and  his  Sch 

r,^l    •-.      J       licitor,  with  the  View  of  haying  it  filed  by  Consent, 
lying  )t,andac-  '  ^  ».  ^  .    ,.       .; 

counting  for  its 

being  opened,         Mr.  TrpfiPer,  in  support  of  the  »Iotion, 

as  the  Eiirect  of 

Accident :  the        There  is  no  Decision  to  be  found  bearing  upop  the  Cifw 

farther  Irfegu-  cumstances,  under  which  this  Application  is  made :  but  ioa. 

anty  being  Moseley  (a)  there  is  an  Observation,  made  at  the  Bar,  anA 

f^^.    7     ®      not  contradicted  by  the  (Court,  that  Lord  Cowper  hac& 
onsent.  •    .  4  .    ,  '  . 

obliged  a  Plaintiff  to  accept  an  Answer  which  had  beerr 

through  Ignorance  opened  at  Sea.     In  Boddam  v.  RUe^ 

the  Answer  was  ordered  to  be  delivered  to  the  Register,  t^ 

remain,  until  Affidavits  should  be  produced,  verifyii^  Hm* 

Hand-writing  of  the  Conmiission^rs ;  from  which  may 

pollected,  that  a  Habit  has  prevailed  upon  such  Accid 
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of  determining,  Mrhether  the  Answer  should  be  received,  or  1813. 

not.    These  Circumstances  raise  the  strongest  Case  for 

i;dieving  against  the  Cooaequence  of  the  Accident,  by 

M'bich  the  Envelope,  containing  this  Ansv\rer  Mras  broke      Newmav. 

open :  9  mere  Accident  clearly  accounted  for  by  tlie  Oath 

of  the  Messenger,  and  of  tlie  Persons,  who  received  it 

from  him ;  establishing,  that  the  Answer  was  not  looked 

9t  except  in  the  Presence  of  the  Plaintiff  and  his  Solicitor. 

jfJere  is  the  Thing  in  the  same  State.    The  Defendant  has 

committed  no  Fault.     If  through  this  Accident  the  Bill  is 

to  be  taken  pro  Confesso,  againsf  whom  has  he  a  Remedy  i 

This  jCase  does  not  resemble  those,  which  have  occurred 

ppon  Applications   to  take    an  Answer   without    Oath 

— V.  Lake  (a). ^ v.  GwilUm(b) :  this  Answer 

having  been  duly  taken  upon  Oath,  its  Contents  cannot  be 
▼itiated  by  the  subsequent  Accident.  If  it  cannot  be  re- 
eved, the  Defendant  is  at  least  entitled  to  a  Commission, 
i^nd  Time  to  return  it. 

Mr.  Heald,  for  the  Plaintiff. 

It  is  not  to  be  contended,  that  the  Defendant  is  to  be 
prejudiced  by  this  Accident;  which  is  a  very  different 
Question  from  that  of  receiving  the  Answer  under  these 
vAx-cumstances.  The  only  Conclusion  from  the  Cases, 
^^X  have  been  mentioned,  is,  that  there  is  no  such  Prac- 

• 

^*c^«,  settled  and  well  known,  as  is  ailedged.  Tliis  Answer 
Wving  been  opened,  and  improperly  looked  at  upon  Con- 
sultation of  these  Parties,  the  Plaintiff,  his  Solicitor,  and 
the  Defendant's  Solicitor^  there  is  an  End  of  that  Answer. 
If  tlic  Plaintiff  can  be  bound  by  the  Act  of  his  Solicitor, 
*«  Agreement  was  only  conditional :  viz.  if  he  should  be 
f^U86ed  'with  the  Answer. 

(4^)  6  r«,  171.  (bj  6  Fes.  285. 

Mr. 


/ 
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^«>^-  -air      m  .      «       , 

wv^  Mr.  Trowert  m  Reply. 

Cox 

V-  The  Order,  sov^ghUby-^iie  Defendant,  \dio  applied  aa 

Rbwmav.      g^Qjj  jjg  jjg  could  obtain  the  Affidavit  of  the  Messenger, 

does  not  violate  any  Rule,  impede  any  Principle  of  Jus- 
tice, or  practice  any  Imposition  on  the  Court.  The  sub- 
sequent Irregularity  by  looking  into  the  Answer,  originated 
with  the  Plaintiff  and  his  Solicitor ;  who,  having  induced 
the  Defendant's  Solicitor  improperly  to  look  at  it,  are 
not  entitled  to  complain  of  the  Effect  of  their  own  Con- 
duct: but  all  these  Circumstances  are  so  accounted  for, 
that  the  Court  is  satisfied,  that  by  directing  it  in  the  Ex- 
ercise of  a  sound  Discretion  to  be  received  no  Rule  ia 
violated,  and  no  Mischief  can  ensue. 

The  Vice-Chancellor. 

The  strict  Rule,  which  must  remain,  as  it  always  baa 
been,  inviolate,  arises  ffom  Caution,  to  prevent  any  Dan- 
ger of  Alteration  by  requiring  the  Oath  of  the  Messenger, 
identifying  the  Instrument,  as  that  which  he  received  from 
the  Commissioners,  and  as  being  in  the  same  State,  in 
which  he  received  it!     The  first  Branch  of  that  Rule  is 
sufficiently  complied  with :  here  is  the  Oath  of  the.Mea* 
senger,  identifying  this  Paper  to  be  the  very  Answer  he 
received  from  the  Commissioners  ;  though  he  cannot  com— 
pleat  the  Proposition  by  adding,  that  it  is  in  the  aame 
Stat^.     This  Deviation  however  from  the  strict   Rule 
satisfactorily  explained  by  these  Affidavits ;  the  Result 
which  is,  that  the  Answer,  being  brought  from  the  Co 
missioners  not  properly  indorsed,  was  opened  by  the  D 
fendant's  Solicitor;   who  immediately  stopped;    and  re 
frained  at  that  Time  from  looking  at  it.     1  aking  this  Ac' 
cident  to  arise  from  the  Inattention  of  the  Commissione 
abroad,  it  is  difficult  to  say,  as  it  would  not  be  conduci^ 
to  Justice,  that  such  an  Accident,   thus  explained,  ara 
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not  producing  any  bad  Effect,  shall  not  be  set  rlgbti     In  1813. 

the  two  Cases,  that  have  been  cited  there  was  much  more 
Irregularity ;  a»  there  was  not  the  Oath  of  the  Messenger. 
hBoddamy.  Riley  the  Answer,  being  deposited  with^  N«w'mah. 
the  Register,  was  ordered  upon  being  produced  to  the 
Clerk  in  Court  upon  Affidavit,  verifying  the  Hand-writiiq( 
of  the  Commissioners,  to  be  received  and  filed  without 
Oath;  and  the  Court  of  Exchequer  has  permitted  An- 
iwen  to  be  filed  with  some  Deviation  from  strict  Regula- 
rity, but  not  without  great  Caution  against  bad  Conse-t 
queaces. 

The  principal  Objection  here  arises  from  the  farther 
Inregularity  by  the  Course,  adof^ed  by  these  Parties,  in* 
stead  of  applying  to  the  Court,  consulting  together  upon 
tbe  Answer  with  a  View  to  have  it  filed  by  Consent  with- 
out the  regulidr  Oath  of  the  Messenger.     It  is  said,  the 
Plaintiff's  Consent  was  qualified ;  depending  upon  his  So- 
hntor's  being  satisfied;  which  may  be  understood,  not 
*Ktia6ed  with   the  Answer,  as  containing    no  Passage, 
^ferating  against  his  Client,  but  satisfied,  that  there  was 
"0    Irregularity.    The  Effect  of  this  Irregularity  is  re- 
'iic^vcd  by  the    Consent  of  the  Plaintiff;   who  cannot 
coQuplgiQ  0f  tiiai .  and  the  other  is  the  Consequence  of  a 
^>^  Acddent,   proceeding  from  the  Inaccuracy  of  the 
^^'^sximissioners,   which  ought  not  to  prejudice  the  De- 
^^'Hiant.     He  is  therefore  not  precluded  from  filing,  the 
'^^^^^^er :    but  this  is  not  to  be  considered  a  Precedent 
^^Her  than  that  Ciicumstances  may  induce  the  Court  to 
P^*"^t  it. 


ROWLANDSON, 
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Avg.  7. 

Distribution 
in  Bankruptcy 
of  Partnership 
EfiectSy  as  joint 
Property,  after 
Assignment  un- 
der an  Agree- 
ment for  Dis- 
scJution:  the 
retiring  Part- 
ner having  ob- 
tained an  In- 
junction  and 
Receiver  upon 
the  Failure  of 
the  other  to 
fulfil  his  Con- 
tract 


ROWLANDSON,  I^x  parte: 

/^EORGE  Bnd  Joseph  Jneell,  Calico  Printers,  agrc 
to  dissolve  their  Partnership  on  the  ddd  of  Noicemh 
1810;  that  from  that  Day  ihe  Business  should  be  cani 
on  by  Joseph  alone ;  receiving  and  paying  the  Deb 
taking  the  Lease,  Stock,  &c.  at  a  Valuation ;  and  payi 
George  «£lOOO,  beyond  his  Share  of  the  Stock,  by  Inst 
ments,  on  the  1st  of  January  and  July,  1812,  and  the 
o(  January,  1813;  for  security  ivhich  Payments  Josi 
was  to  give  his  Bills,  and  farther  Security,  to  be  settled 
Arbitration. 

A  Bond  of  Arbitration  was  given  accordingly ;  and 
Award  made  in  January,  1811.  In  February,  Geon 
assigned  all  bis  Interest  according  to  the  Agreement ;  a 
gave  up  the  Possession ;  but,  Joseph  refusii^  to  give! 
Acceptance,  George,  in  Jufy  1811,  filed  a  Bill  for  an  A 
count  of  the  Partnership  ££fects ;  praying  that  tlie  D 
fendant  Joseph  Ancell  may  be  decreed  to  pay  or  seca 
the  Instalments ;  and  may  be  restrained  from  getting 
and  disposing  of  the  joint  Effects,  and  for  a  Receiver.  ( 
the  QQtli  of  July,  1 8 1 1 ,  an  Injunction  was  granted ;  and 
Reference  directed  for  the  Appointment  of  a  Manage 
but  before  any  farther  Proceeding  Joseph  Ancell,  ou  t 
20th  of  January,  18 1£,  became  Bankrupt;  and  on  t 
25th  of  June  a  joint  Commission  issued. 

The  Petition,  presented  by  the  Assignees,  stated,  tl 
at  the  Time  of  Dissolution  die  Partnership  was  insolvei 
and  the  Books,  &c.  were  therefore  not  submitted  to  I 
Arbitrators ;  that  the  Transaction  was  a  Fraud  upon  t 
joint  Creditors ;  and  the  joint  Property  at  the  Time 

Dissoluti 
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Ik 

Dusoludon  ought  to  be  divided  among  them;  and  ac-*  1813. 

cordingly  praying  a  Declaration^  that  the  whole  of  the  Part-  Pow^lT^sow 
nerahip  Effects  at  the  Time  of  Dissolution  constitute  joint       £^  parte. 
Property ;  and  may  be  distributed  accordingly. 

Sir  Samuel  RomUit/,  and  Mr.  Cooke,  in  support  of  the 
Petition :  Mr*  BeU  against  it. 

The  LoriCHANCELLOK. 

This  Petition  is  important,  and  very  special  in  the  Cir-  Lien  of  a  re- 
cumstances.  It  b  clear  that  George  Ancell  would  have  ^^^%  Partner 
had  a  Lien  upon  the  Effects  of  the  Partnership  as  against  ^ndcra^Agree. 

Jwph :  whether  as  against  hb  Creditors   is  a  different  . 

p     . ,       .  r  lution :  not 

Consideration ;  and  I  do  not  mean  to  mtimate,  that  the  against  the  Cre- 

lien  would  prevail ; .  particularly  with   reference  to  the  ditgrs  of  the 

Bankmptcy ;  as,  if  one  Partner  puts  another  in  Possession  other,  claiming 

of  Partnership  Effects,  leaving  them  entirely  in  his  Order  either  under  a 

Md  Disposition  (a),  or  giving  him  Title  under  an  Instru-  '^j^^®  &^^^  ^ 

Jftent,  it  is  very  difficult  to  maintain  a  Lien;  considering  '"^^or,  incase 

^  Effect  of  the  Law,  resulting  from  the  Fact,  that  he  has  „         .   i  r.  • 
.    ^.  >  &  >  Property  left  la 

PJ^  Tale  made  that  the  sole  Property,  or  has  by  his  Con-  j^j^  Order  and 

^ct  placed  it  under  the  Order  and  Disposition,  of  the  Disposition 

other :  but  that  is  the  Operation  of  Law ;  and,  as  1  said  iu  within  Statute 

•^  parte  Ruffin(b)^  which  I  think  was  right,  the  joint  21  James  1. 

Creditors  have  no  Lien  upon  the  Partnership  Effects  prior  c.  19.  s.  11, 

^o  the  Dissolution,      lliey  could  only  sue  the  Partners,    '^^'''^  ^''^^^- 

^d  take  Execution,  ioint  or  several,  as  they  might :  but  , . 

u^  -,  .  .  .    Lien  on  the 

^"^til  Execution  there  is  no  Process,  by  which,  as  Credi-  p«rtner-k:o  Ef- 

^^'s,  they  could  take  the  Partnership  Effects :  and  the  f^^ts  until  Ex- 
*^uity  for  such  Distribution  is  worked  out  through  the  ecution ;  which 
*^ight  of  the  Partners.  may  be  joint  or 

several :  their 

(a)  Stat.  21  Jam.  1.  c.  Ip.      Fell,  10  Ves.  347.     Ex  parte  *^4""y  ^^^^' 
^•11.  William,,  1 1  Ves.  3.  Dissolution  de- 

(b)  6  Vcs.  119.  £x  parte  Pf"^*  ^"  ^^^ 

Right  of  the 

The  Partners. 
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1813.  The  Bankraptcy  took  place  on  the  20th  of  Japtnc 

^      ^"^^^  1812;  Circumstances  so  standing  from  January^  18 

RoWLANDSOVy         ,.\  -      ^^       ,         -.  J  1         ^  ^ 

E   oaH         ^^     about  six  Months  aftenn'ards,  when  ueorge  An 
filed  a  Bill;  insisting,  that  this  Proceeding  by  Joseph,  tak 
Advantage  of  this  executory  Contract,  and  not  fulfill 
his  own  Obligation  under  it,  was  fraudulent ;  and  pray; 
that  unless  he  would  make  good  his  Part  of  the  Agi 
ment,  the  Court  would  apply  the  joint  Effects  as   t 
ought  to  be  applied  between  them.     No  Creditor 
then  any  Lien ;  and  the  Court  restrained  Joseph  from 
ther  interfering ;    and  appointed  a  Manager ;   taking 
Administration  of  the  Partnership  Property  into  its  c 
Hands.     By  the  Effect  of  those  Orders  therefore,  restn 
m%  Joseph  upon  the  Equity  of  George,  unless  Com 
can  be  clearly  established  from  subsequent  Conduct,  \ 
•       Property  is  not  to  be  considered  as  in  JosepKs  Order  ; 
Disposition,  and  as  assigned  to  him.    Therefore  what 
mained  of  the  Partnership  Effects  ought  to  be  appliec 
the  Partnership  Debts  as  joint  Property ;  without  Pre 
dice  to  any  intermediate  Transactions,  before  the  Date 
the  Commission ;  which  are  not  before  me. 

I  do  not  consider  this  Decision  as  in  any  Degree  brei 
hag  in  upon  the  Principle  of  Ex  parte  Ruffin. 


MALEl 


I 
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T 


MALKIN;  Ex  parte. 

^HE  Issue,  directed  upon  this  Petition  (a),  was  tned    A  practising 
in  the  Court  of  Common  Pleas  at  Guildhall,  on  Attorney, 


the  ed  of  March,  1814,  before  Lord  Chief  Justice  Gibbe,  gociatingLoant 
and  Si.    Special  Jury;  vvhen  a  Verdict  was  found  for  the    ., .  ^    . 
Defeasdants ;  establishing,  that  Adams  was  not  a  Money-  ^^^  ^  Monev- 
sowtrniny  within  the  Act  21  Jac.  1.  c.  19*  scrivener,  w 

in  Statute  21 
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Mr.  Dampier  was  appointed  a  Judge  of 
ihe  Court  of  King's  Benchj,  on  the  Resigna^ 
tion  of  Mr.  Justice  Grose. 

Mr.  Copley  was  called  to  the  Degree  of 
Se^'eant  at  Law. 


END    OF   THE    FIRST   PART* 


S.  Brooke,  Printer, 
Paternoster-Row,  London. 
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1813,  53  Geo.  3. 


OSBORNE,  ExforU.  Skly^ 

Decembier,  1 8 1  £,  a  Commiiston  of  Bankruptcy  isnidd    t)epartuTfe 
pdost  William  Parr;  under  ^thich  he  was  declared  a  ^rom  theP«alM 
rupt.  The  Act  of  Bankruptcj  Was  leaving  his  Dwel-  ^^  I^w^lHog- 
ouse  at  Liverpool,  in  1807,  and  going  to  South  Amt-  **°"^'  ^^^^^ 
the  Deposition  stating,  that  the  Deponent  ifras  de-  DelavdfaCirea, 
in  recovering  his  Debt;  and,  as  he  believes,  other  Cre-  ^\i^^  ^lot  ail 
were  delayed  by  such  Absence  abroad )  not  express-  Act  of  Bank* 
Dy  Motive  as  to  his  Departure;  tuptcy  without 

Proof,  <)r  no- 

e  Petition  iSrayfed,  that  the  Commission  inay  l)e  ^^^^^  ^°^^ 
,   ,  ^         ,  mi       t     *x  <iicci  of  an  Itt* 

leded  upon  two  urotlilds :   Is^  That  the  Departiirei  ^^  .     ^  j 

^g  stated  to  have  been  with  the  Intention  of  de^  j^y  ^^  ^i,^  i^^ 

%  or  delaying  a  Creditor,  was  not  in  Act  of  Bank«  ^tant  of  De^ 

f :  mjy  That  a  Creditor  is  not  a  competent  Witness  paiture. 

)?e  an  Act  of  Bankruptcy;  Pressure  xi 

Debts,  though 

fore  his  Deparltire  an  Aatrerlisemeht  appeared  in  ttie  ^S;^^^^^^^ 

:  Papers  at  Liverpool;  stating ,  that  fFiliiam  Parr  <i^nce  of  that 

Intentiim* 
A  Creditor  not  a  competent  Witacss  t4  tlie  Act  of  Baakruptc/  «f 
Trading. 

L.  II.  N  1^ 


£x  parte. 
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1813.  was  going  out  to  La  Plata  in  the  Phanix;  ihi 

^  ^'^'^  be  cleared  for  Sea  witmn  the  Month ;  and  be 

Rr  rutTkm        Charge  of  any  S6i|lnj^ts  by  her  j-  with  a  Ri 
Freight,  &c.  to  Parr. 

Sir  Samuel  Romill^  and  Mr.  Cooke,  in  aoi 
Petition. 

The  Intention  at  the  Time  of  Departure  to 
ditor  b  essential  to  this  Act  of  Bankruptcy.    ] 
Casefa^  he  made  it  known,  that  he  wbs  going 
hidieSf  to  collect  Debts,  and  make  the  most  < 
perty  :  it  was  contended,  that  the  Departure  \ 
ing  his  Debts  was  an  Act  of  Bankruptcy :  but  ] 
zvicke  did  not  consider  it  so,  from  tlie  declare 
Gbjtct ;  having  no  View  consistent  with  an 
ddajf  a  Creditor.      Fowler  v.  Padget  (b)  fo^ 
the  Departure,  being  for  the  very  Purpose 
Money,  was  not  an  Act  of  Bankruptcy.    '£1 
Bvller,  Justice,  in  Woodier's  Case  (c),  was 
tend  too  far.      In   Williams  v.  Nunn(d 
having  a  Partner,  might  not  have  contemp! 
sequence,  that  his  Debts  would  not  be  pai 

^ly.  The  Objection  to  the  Evideno 
support  of  the  Commission  is  establishec 

Mr.  Hart,  for  the  Assignees,  upon  t^ 
ferred  to  Lord  EllenborougKs  Opii 
Stevens  (e),  that,  though  a  Creditor  is 
tent  Witness  to  increase  the  Fund,  or 

(aJlMk.l93.  (d 
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receive  at  £>ividend/1ie  ina(y  be  allowed  to  prove*  what  1813. 

barely  goes  to  support'  tte  Cotnmission;  of  which  he  had       •  ^'^    , 
not  avaited  hiitideir.  r-        * 

T/&  Lord  Chancellor. 

« 

The  Application  to  supersede  this  Commission  is  made 
upon  two  Grounds :    Ist,  That  no  Act  of  Bankruptcy  was 
committed :  I2dlyy  That  the  Act  of  Bankruptcy  alledged  is 
Mat  established  by  Evidence^  capable  of  proving  it ;  being 
the  JBvidence  of  a  Creditor ;  send  it  is  perfectly  settled,  that 
a  Creditor  cannot  prove  the  Act  of  Bankruptcy,  to  support 
the  Commission.     No  Witness  attending  to  prove  the  Act 
of  Bankruptcy,  an  Adjournment  took  place  ;    and  at  the 
Aex^  Meeting  the  Witness  produced,  had  he  been  compe- 
teut,  does  not  prove  an  Act  of  Bankruptcy;   proviftw  the 
•Departure  certainly ;   but  not  even  going  the  Length  of 
^^^ng,  that  it  was  with  the  Intention  of  defeating  or  qo 
^y^*%  Creditors.     That  Omission,  however,  the  QouRt 
^'oiald  be  disposed  to  overlook,  if  the  Fact  afforded  the  ne-^ 
^^S3ary  Inference,  that  he  must  have  departed  with  the  In- 
^^i^^  at  that  Instant  to  delay  a  Creditor.     I  also  agree,  that, 
^  ^  Man  is  pressed  with  Debts  at  the  Time  of  his  De^ 
I^x^ure,  that  is  strong  Evidence  of  an  Intention  to  delay 
^'■^cJitors ;   though  I  do  not  say  wiih  Lord  Ellenborough, 
^b^^  I  should  have  no  Hesitation  upon  that ;  depending  on 
^1  tht  Circumstances,  affecting  his  Conduct,  as  proved  at 
^*^®  Time.    The  Proof  is  very  singular  certainly ;  as  shew- 
^^S   «n  Intention  of  delaying  Creditors;  that  a  Man,  C(h 
^''^■>ad  with  Debts  at  Liverpool,  declared  by  public  Adver- 
^^^tnent,  that  he  was  going  out  in  a  particular  Ship  to 
'^^^tericU;  and  would  take  a  Cargo;  informing  his  Credit 
^*^,  and  thus  enabling  them  to  disappoint  his  Intention 
^^  S^ing  abroad  for  the  Purpose  of  delaying  them. 

ttere  b  not  therefore  before  me  Evidence  by  any  Means 
^^oviog,  that  Parr  did'  at  the  Instant  of  his  Departure 

'a  9:  cotueuipiate 
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Osborne, 
Ex  parte. 
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tonteaiplate  the  defrauding  or  delaying  his  Creditors :  but 
they  desire  now  upon  other  Affidavits,  that  they  noay  take 
the  Chance  of  a  Trial  at  Law ;  to  see,  whether  they  can* 
not  prove  such  Intention.  That  is,  I  diink,  too  much  to 
grant  in  this  Case :  the  Commission  having  issued  a  Year 
ago:  the  Commissioners  after  an  Adjournment  having 
considered  the  Proof  sufficient ;  though  it  was  not ;  and  no 
Person  is  now  mentioned,  capable  of  being  brought  for- 
waMs  as  a  competent  Witness  to  prove  the  Act  of  Bank- 
ruptcy. 

The  Commission  was  superseded  (a). 


(a)  See  Mr.  Aoif*s  Note 
to  his  Report  of  this  Case,  1 
luff's  Bank.  Cas.  387.  Wy* 
dQfwn\  Case,  14  Ves.  80.  Ro^ 
^ertson  v.  Liddeily  9  East. 
487.  Bayly  v.  ScbqfieU,  1 
Haute  &  Selw.  S3  8. 

Under  an  Impression,  that 
the  Interest  of  a  Creditor 
proving  the  Act  of  Bank* 
ruptcy  or  Trading,  formed 
one  of  the  Objections  over- 
raled  in  Bidlock*s  Case  (1 
Taunt.  71.  14  Ves.  452), 
that  Circumstance  was  for 
some  Time  afterwards  gene- 
rally disregarded :  but,  the 
Lord  Chancellor  having  re- 
peatedly expressed  his  Opi- 
nion against  such  Evidence, 
the  Inquiry  is  now  always 
made;  and  an  Undertaking 
not  to  prove  under  the  Com- 
mission is  required.  This  is 
attended  with  no  practical 
Inconvenience :    such   Wit- 


nesses being  usually  Servants, 
to  whom  Wages  are  due ; 
who  are  generally  paid  in 
full  by  the  Assignees  with  the 
Sanction  of  the  Commission- 
ers. In  Favor  of  Lord  El» 
hnhorough'%  Distinction,  that 
a  Creditor,  though  an  incom* 
petent  Witness  to  increase 
the  Fund,  out  of  which  he 
may  receive  a  Dividend 
( Skuttleworth  v.  Brai)Oj  cited 
in  Norcott  v.  Orcott^  1  Str. 
65p.)>  should  be  allowed  t* 
prove  what  barely  goes  to 
support  the  Commission,  of 
which  he  has  not  availed 
himself,  it  may  be  observed, 
that  his  Evidence  clashes 
with  his  pecuniary  Interest 
in  this  Sense,  that  it  is  in 
support  of  a  Proceeding,  by 
which  he  may  be  compelled 
to  take  less  than  liis  Debt  aS 
a  full  Satisfaction* 
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t».  TBECOTHICK.  J^^%^ 

MR.  BeU,  upon  a  Motion  to  vary  an  Order  as  to  Exceptions  to 

Costs  between  Mortgagor   and  Mortgagee,  in-  the  general 

j^isted^  that  there  was  no  Instance  of  refusing  a  Mortgagee  Rule,  entitling 

his  Costs :  the  general  Rule,  which  depends  on  a  Principle  »  Mortgagee  to 

of  public  Policy,  with  the  View  of  encouraging  Loans  on  ^^•^' 

Mortage,  requiring  the  Mortgagpr  always  tq  hfi  ready  - 
with  a  Tender. 


Sir  Samuel  Romilly,  and  Mr.  fVUfifn,  for  the  Mortgagor^ 
denied  ^y  such  Rule,  entitling  a  Mortgagee  to  Costs  un* 
4er  all  Circumstances ;  however  yeiatious  and  oppressive 
f^  Conduct  may  have  been. 

Th^  Lord  Chancellob. 

In  general  Cases,  there  is  no  Doubt,  a  Mprtgiigee  is  en* 
r^^led  to  his  Costs :  but  there  are  Exceptions  ^  as  in  Sid-^ 
^^ifs  Case  (a) ;  where  I  refused  a  Mortgage^  ^is  Costs. 
T^   a  Case  before  Lord  Thurlow  Lord  Lonsdale  had  filed 
£ill  of  Foreclosure ;  meaning,  not  that  the  Estate  should 
*^^  redeemed,  but  to  inflict  a  Chancery  Suit  upon  the  De> 
f^^dant;  who  moved  for  a  Reference  to  the  Master  to  in« 
%^ire,  what  was  due ;  having  found  the  Means  of  Pay- 
^^^nt;    upon  which  the   Plaintiff  moved  to  dismiss  his 
^ill.    After  that  Conduct  Lord  Thurlow  thought  him  en- 
siled to  Costs :  but  I  have  no  Difficulty  in  saying,  I  would 
^ve  refused  them ;  as,  admitting  the  Policy,  that  has  been 
ikientioned,  of  holding  the  Mortgagor  to  a  Tender,  yet  if 
the  Conduct  of  the  Mortgagee  shews,  that,  though  rp- 

(aj  PeiiUin  v.  Gale,  7  Vu.  583. 

N  3       ^  peated 
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1S13. 


'ajijoTiiic^. 


peated  Tenders  should  be  made,  he  ivill  nc 
them,  I  would  apply  the  Doctrine  of  Law  to 
The  Rule  is,  I  agree,  almost  universal :  but 
have  been  made.  The  Case  however  must  g 
teut  I  have  iqentioDed. 


i.txcolx's 

Inv  Hall, 

KSI3, 

Drc.  11. 


^p 


HEYN's  Case, 


OnliT  for  Sc-       A    RTICJLES  of  the  Peace  were  exhibited 
cini!>  iindcra    2\    Statute r^)  by  a  Wife  against  her  Husb 


»^ujp/icarit  on 


variolas  Acts  of    ill  Usage  and   Threats;   tfa 


Jii.sband,  un- 
<lii  Sialute2! 


A slicKs  exhi- 
bited bv  a  Wife  l^stj,^ being  compelled  to  leave  him,  she  inst 

pcninst  her        now  in  Prosecution  in  the  Consistory  Court  of 

of  London f  praying  a  l!)ivorce  a  mema  et  tho 

since  the  Institution  of  that  Suit  he  had  made 

to  lake  her  away  by  Force ;  that  she  is  in  gre 

Danger,  that  he  will  take  the  first  Opportunity 

some  great  bodily  Injury,  unless  restrained  b; 

therefore  praying,  that  he  may  be  ordered  to 

Sureties  for   keeping  the  I'eace  towards  th( 

and  alledging,  that  she  did  not  make  the  Con^ 

any  HiUred,  Malice,  or  Ill-will  towards  he? 

nierelv  for  the  Preservation  of  her  Life  an 

bodily  ]]unn. 


Mr.  Bell  moved  for  a  AVrit  of  Siijpllrc 
of  the  Kxhibitant;  who  was  sworn   in 
Case  Ex  parte  King(h)  was  nienlionec' 
required    w.i*,  L  m  eJf  in  oClCOO,  and 
-toOO.     He  was  a  Surgeon. 


«i 


Cc)   CI  Jar.  1,  c.P. 

(h)    Amb.    3)4.       '*    5tli 

August ,  175  k    Up-)  ^.  Mi  - 


**  tion  tl 
"  this  C 
**  ncy-G 


f 
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The  Lord  Chancellor  suggested,  that  there  should  be  an 

Affidavit  as  to  her  Circumstances:  but,  being  informed, 

Aat  it  was  not  required  in  the  Court  of  King^s  Bench,  and 

^at  the  Husband  on  his  Marriage  had  received  a  Fortune 

o^  vicar  £5000,  made  the  Order  on  producing  a  Certificate 

^^'  %fce  Articles  being  filed  ip  the  Petty  Bag  Office ;  as  in 

^'^'Ot^^couver's  CaseCa):   but  a  few  Days  afterwards  his 

tp  directed  the  Security  of  each  Surety  to  bp  jt- 

to£300. 
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f  « 
cc 


«C 


«« 


4ihamy  of  Counsel  for  the 
Afary  King  J  and  upon 
l^c^cducing  certain  Articles 
*^€"  Misdemeanor  exhibited 
*»^    tKis  Court  by  the  said 
^^ary  King  against  Benja" 
999it^  fiingy  Esq.  her  ilus- 
ndi  attestjed    upon    the 
ath   of  the    said    Mary 
ingf  and  upon    reacjing 
^  be  same,  and  also  the  Af- 
fidavit   of    Mary    Darby ^ 
Spinster,  and  the  Certifi- 
^^<ite  of   the  said  Article^ 
^^»ing  filed,  |t  is  ordered, 
^bat  a  special  Writ  o(  Sup- 
iicaxit  do  issue  against  the 
aid   B^f'Jamin  King^    ac- 
^^rding  to  the  Form  of  ihc 
^^tatutc  in  ;hut  Case  made 
^^a»d    provided :     and    the 
^*^urety  lo  be  taken  thereon 
^  "^  to   be   in  the   Sura   of 
2000,   and  he  is  to  find 
\io  Sureties,  who  are  to 
ivc  Securities  in  the  Sum 
£J0OO  cacfh."      (lleg. 
V).  A.  1753,  fo.  386.) 


With  respect  to  the  Ques- 
tion, at  whose  Request  Sure- 
ty of  the  Peace  shall  be 
granted,  sec  1  Hawk.  126, 
Cromp,  118.  Dalt.  c.  117, 
and  Burn^s  Just.  Vol.  IT, 
p.  24'S,  (15th  Edition). 

As  to  discharging  the  Sup^ 
plicaxit,  see  Mr.  Cia-vering's 
Case,  2  P.  Wms,  202.  2  Eq. 
Ca.  Abr.  pi.  1.  Baynum  v. 
Bay n urn ^  Ami,  63.  Ex  parte 
King,  Amb.  240.  333.  Tiie 
King  V.  Lord  ^cr,  2  Lev,  128. 
Ex  parte  Sir  Richard  Gro$* 
tenor,  3  P.  Jf^rns,  103.  King 
V.  King,  2  Vcs.  578. :  and  as 
to  giving  Securities,  s^e  1 
Term  Rep.  6<)6. 

As  a  Supplicavit  between 
Husband  and  Wife  procredt 
on  the  Supposition, that  they 
are  to  live  together,  the  ob- 
taining it  by  a  Wife  docs  not 
justify  her  Elopement.  Head 
V.  Head,  3  Atk.  550. 

(a J  Ikibre  Lord   Lough- 
borough, 

N  4  KNIGHT 


Uetm's  Case. 


IM 
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JMbfVt. 

#8eqwflCnui<» 
upon  Mesoe 
PyioceMre* 

Decree  ^r^ 
Comfeuo  not 

ep^neil  with" 
#mt  •  ttronK 
Ground :  there- 
fore  not  upon 
s  general  Affi* 
i^%'ii  of  De- 
rangement  hj 
the  Party  him- 
self;  Evidrnce 
piore  sat  infac- 
tory,  and  ex- 
fmding  to  the 
vhole  Period, 
brincr  required. 


KNIGHT  r.  YOUNG. 

IN  this  Cause  Cross  Motioas  were  made  lif  As  !)»* 
fendant  Co  get  rid  of  a  Decree  pro  Cowfam^  aU  ill 
be  may  be  at  liberty  to  pat  in  an  Answer,  on  Ui  om 
Affidavit,  that  be  bad  been  deranged ;  tbe  Flaiaibff'daid( 
a  Reference  as  to  the  Costs,  and  a  Sale  under  a  Scqpolii^ 
tion  on  Mesne  Process. 

51  r.  Richards,  and  Mr.  Johnson^  for  the  Plaintift 

There  is  no  Instance  of  yielding  to  tbe  AppliGation  oft 
Defendant  to  ba^e  ^  Decree,  taken  pro  CotffeuOf  weitiit 
In  the  late  Case  of  Bolton  t.  Clauford  your  {iofdAipb 
with  ever}  IiicIii»tion  to  assist  the  Defendant,  could  not ^ 
it;  here  are  uo  Circumstances,  but  that  at  one  Time  dsr* 
ing  this  Period  of  Three  Years  aUd  a  Half  tbe  DeftadtK 
was  out  of  Health ;  and  that  proved  only  by  hisoWo'Afi* 
davit.  1  he  Court  ou«;ht  to  be  satisfied,  that  be,  a  pciC- 
tising  Attorney,  vras  during  the  vihole Time'disabledfiotf 
answering.  Tlie  Plaintiff  was  driven  to  this  Decree;  w 
has  used  no  lumecessary  Dispatch* 

i 

As  to  the  Cross  Motiop,  the  Sequestrators  are  in  V^ 
session ;  and  the  Expcnces  must  be  paid  out  of  the  Pro* 
pertyr  .     / 

Mr.  Hart,  for  tbe  Defendant,  urged,  that  no  IncoQ*^ 
nicnce  would  follow  from  giving  the  indulgence,  prayed  B} 
the  Defendant.  .  . 


Upon  the  other  Question  he  contended,  that  a  SeqMli 
ffution  uj)Oii  Mesne  Process;  which  admits  great  Vexatiol 
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be  executed ;  citing  Heather  y.  Waterman  (a), 
!ey  V.  Ridley  (b) ;  yihtxe  Mr,  Dickens  has  stated 
an  upon  all  the  Authorities. 

kkards,  ia  Reply,  denied  that  Rule;  insisting, 
noes  could  be  produced,  where  the  Court,  having; 
3strators  upon  Mesne  Process  into  Possession, 
»n  it  by  paying  the  Costs  obt  of  the  Property 
irecting  a  Sale  for  that  Purpose ;  and  that  this 
it  is  entitled  to  no  Favor ;  persisting  in  a  most 
!  Contempt;  and  leading  the  Plaintiff  on  through 
jsive  Process. 


J9« 


1813. 


Kkigbt 

9. 

Y0UN6. 


XfOrc?  Chancellor. 

>t  grant  the  Plaintiff's  Motion ;  unless  Aut)iorities 
oduced,  contradicting  the  long  Series  of  Authori* 
ting  this  Doctrine. 

-egard  to  the  other  Application  to  let  in  a  Party 
',  against  whom  a  Decree  pro  Confeuo  has  been 


Dick.  335. 
Vick,  62^.  Shaw  V. 
Ves.  22.  Simmonds 
innaird^^  Fes.  735. 
/ase  this  Question 
;h  considered,  but 
ded ;  and  Lord 
,  then  Solicitor- 
itrohgly  controverts 
usion  of  Mr.  Dick' 
;hc  Authorities,  and 
5,  made  in  Rouley 
The  Statement, 
kO.)  that  the  Order 
'enants  to  attorn  to 


the  Sequestraton  was  made 
by  the  Lords  Commissioners, 
seems  not    strictly  correct: 
that  Order    being  made  in 
Januaryy\^%^ ;  and  the  Great 
Seal  having  been  restored  to 
Lord  ThurioWf  in  December^ 
17S3.      Accoai^Dg   to    Mr. 
Dickens  that  Order  was  made 
by  Lord  Thurtow  upon  a  Re- 
presentation of  the  Opinion 
of  the  Lords  Commissioners  ; 
but  his  Lordship  afterwards 
refused  to  act  upon  it* 

obtained^ 


'9 
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1813.  obtained,  the  Court  has  never  done  that  without  a  stro 

K'^^'^  Ground :  being  very  tender  of  opening  a  Decree  of  i 

Sort;  which  is  a  Mode  of  obtaining  th<)  Judgment  of  t^^ 
Young.        Court  prescribed  by  tlie  legislature  ;  not  a  Decree  ^7, 
Decree  pro        such  as  the  Plaintiff  upon  the  Defendant's  Default  choo^:^ 
Confcsso  dis-       to  stand  by.     There  are  very  few  Instances  of  permittia^ 
tinguished  from  -Defendant  to  open  a  Decree  made  ppon  his  Default     ^^ 
a  Decree  Ntst.    .||,g  Hearing ;  the  Court  generally  putting  him  to  a  lit^ 

hearing  rather  than  allow  him  in  tliis  sumuiary  Way  to  set 
aside  the  Effect  of  his  own  Negligence. 

In  the  Case  of  Bolton  v.  Glassford(a)  I  had  Qccasioii 
to  give  this  Subject  great  Consideration.     A  Dtstioction 
must  certainly  be  admitted  between  Default,  proceeding  - 
from  Contumacy,  and  that,  supposed  iu  this  Catie  (o  prc^ 
ceed  from  Imbecility  of  Mind ;  M'hich  caimot  subsist  tog^^^ 
thcr.    The  Court  Mould  be  disposed  to  assist  the  latt^^f 
Case :    but  the  Fact  must  be  established ;  and  by  otb' 
Evidence  than  that  of  the  Defendant  himself;  the  K^ 
denceof  Persons,  in  whose  Judgment  on  such  Suhjf 
the  Court  is  in  the  Habit  of  confiding.     In  gallon    "V- 
Glassford  the  Defendants  held  o^t  a  long  Time :  but  c^*"* 
tainly  did  mean  to  have  the  Cause  heard.     Upoo^Ive  Plaif^- 
tifF's  Application  it  was  brought  forward  as  a  Cau$e^  ^i" 
which  a  Decree  was^  be  taken  pro  Confesso :  the  PlaiO" 
tiff  conceiving  himself  entitled  to  that  Decree;  whi^  b^ 
obtained  accordingly.     Upon  4he  spbsequept  ApplkalijM 
to  let  t\\c  Defendants  in  to  hear  the  Cause  notwiihbtandini? 
that  Decree,  I  called  on  them  to  shew,  vhat  they  intended 
to  do,  had  their  Application  at  tlie  Rolls  been  successful; 
and  I  found  their  Answers  prepared ;  stating  the  Circum' 
stances  as  to  the  Partnership;    and  admitting  Assets;  an' 
the  Truth  of  that  Statement  was   establislied  by  mtnj 
other  Documents :  but  the  only  Relief  I  gave  was  by  donpf     i^f, 

(aj  That  Case  will  be  reported  18  Vcs.  t],^,. 
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:ting  them  in  generally ;  as  if  the  Cause  had  never  ' 
efore  |he  Court  for  Hearing, 


I  Application  rests  on  nothing  but  the  Defendant's 
rit  as  to  Imbecility  of  Mind ;  of  which  the  Court 
ave  o.ther  Evidence  than  that  of  the  Partv :  and  it 

0  to  the  whole  Period.  The  Case  is  new  in  this  re- 
that  the  alledged  Imbecility  of  Mind  cannot  be 
by  the  Party  himself:  but,  unless  that  can  be  esta- 

1  by  more  satisfactory  Evidence,  I  canuot  grant  his 
lation. 


KxaGBT 

V.  ' 
Young. 


/ 


Rolls. 
1813, 

WELBY  V.  WELBY.  /«ty  i3.  15. 

ytyg.  2. 
LLIAM  Welby  at  the  Time  of  his  Deaths  in  1792,    Ilcir  put  to 
19  seised,  among  other  Estates  in  the  Counties  of  Lm-  I^it'ctiun  he- 
ld I^icester,  of'  Lands  at  Pointon,  as  Heir  Male  of  the  ^^''*^^"  Estates 
>f  His  Father  Ricrwrd  Wdby,  Devisee  of  those  Estates  '^^'''''^'J  ^^  ^'"^ 

I  Male  under  the  Will  of  his  Brotlier  William  Welbu.    ,     y^ "  .         ' 

•^'  the  Devisor 

th(5  Mamr  of  Sappcrtoit,  as  Tenant  for  Life,  with  die  havin^r  been 
lion  in  I^e,  expectant  upon  Estates  Tail  to  his  first  Tenant  in  Tail 
lerSon^,  and  Estates  in  strict  Settlement  to  his  of  some,  and 
rs  John  and  Richard,  and  their  first  and  other  Sons,  Tenant  for  Life 
ively,  undei-  a  Recovery,  suflFered  of  that  Estate  to  ^^^^^  *^^^  Rcvit- 
es;  decWred  by  Indentures  of  ^/)ri/ 17:34,  for  the  '"'"'"  ''^'*'*'^ 
se  of  confirmiHg  the  Will  of  Richard  IVefby^  ns  to 
J,  of  which  he  was  only  Tenant  for  Life  or  in  Tail, 
ir  of  his  younger  Sons  John  and  Richard.    John 
inmarried  in  1 736,  in  Possession  of  the  Estates  at 
ton  and  Pointon,  and  seised  in  Fee  of  Estates  at 

Flechnevt 
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FltcJmejfi  Hevised  aU  the.  Residue  of  his  Estates  real  an^ 
personal^  subject  to  sozne  L^acieSi  to  his  Brother  fft/^ 
liam» 

WilKm,  Welby,  hy  his  Will,  dated  the  15th  of  $q>tem^ 
her  J  1790,  devised  Estates  at    Laniard   and  Arhy^ 
charged  with  his  Debts  in  aid  of  his  personal  Estate,  to 
his  Sod  S^r  William  Earle  Welby,  the  Defendant,  in  Fee; 
and  all  his  Manors.  Lands,  Su;.  which  he  was  entitled  to 
l^efore  the  Death  of  his  late  Brother  John  Welby  deceased, 
and  also  all  his  Manors,  Lands,  inc.  situate  at  Sappertan 
and  Pointon,  and  at  Fleckney,  which  were  given  and  de- 
vised to  him  by  his  said  Brother's  Will,  and  all  ot)ier  thf; 
Lands,  &c.  whereof  or  wherein  he  of  any  Persop  ip  Trust 
for  him  bad  any  Estate  of  Inheritance  in  Possession,  Be^ 
version.  Remainder,  or  Expectancy,  and  whereof  he  had  -^ 
disposing  Power,  to  Trustees  and  their  Heirs,  to  the  s^ 
veral  Uses  following :  as  to  the  Mano|r  of  Newton,  &^ 
to  the  Use  of  the  Plaintiff  William  Earle  Welby,  ki 
Grandson^  and  his  Assigns  for  Life;    with  RemaiodQji 
to  Trustees  to  preserve  condngent  Remainders,  to  tfce 
£rst  and  other   Sons  of   the   Plaintiff  in  Tail    Male 
and  divers  Remainders  over:   and  as  to  al|   his  otk^ 
Manors,  &c.  to  his  Son  Sir  William  Earle  Welby,  tbe 
Defendant,  for  Life,  without  Impeachment  of  Waste; 
with  Remainder  to  the  Plaintiff  for  Life  without  Impeaclk 
ment  of  Waste ;  Remainder  to  Trustees  to  preserve  cop* 
tingent  Remainders;  Remainder  to  the  first  and  other 
Sons  of  the  Plaintiff  in  Tsiil  Male ;  with  Remainders  overt 
and  Powers  of  leasing  and  jointuring  to  his  Son  aod 
Grandson. 


Ik 


By  a  Codicil,  executed  in  June,  1 792,  the  Devisor  gtit 
some  after  purchased  Estates  to  the  same  Uses. 


Tb« 


CASES  IN  CHANCERY. 

The  Bill  insijited^  that  the  Testatoi-i  having  devised 
Estates,  of  which  he  was  seised  in  Fee^  to  the  Defendant 
Sir  JVitliam  Earle  IVelby,  his  eldest  Son  and  Heir,  iu  Fee, 
and  taken  upon  him  to  devise  the  Estates  of  SappeftM, 
of  which  he  was  only  Tenant  for  life,  and  of  Pointon, 
of  which  he  was  Tenant  in  Tail,  to  his  said  Son  for  Life, 
with  Remainder  to  the  Plaintiff  for  life,  &c.,  Sir  William 
Lark  Welby,  taking  considerable  Benefits  under  the  Will, 
ought  not  to  be  permitted  to  disappoint  the  manifest  In- 
tention of  the  Testator;  and  the  Estates  of  Sapperton  and 
Pointon  ought  to  be  settled  to  the  Uses  of  the  Will ; 
prajii^  a  Declaration,  that  Sir  William  Earle  Welby  had 
by  suffering  a  Recovery  of  the  Estates  of  Sapperton  and 
Pmton  to  the  Use  of  himself  in  Fee,  elected  to  take  under 
the  Wills  of  WilUain  Welby  the  Elder,  or  Richard  Welbt/, 
or  under  the  Indentures  of  Jpril,  1734. 
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Welbt 
Welbt. 


Sir  Samuel  Romillt/f  and  Mr.  Dowdestvell,  for   the 

Pwmtiffs,  referred  to  the  Case  in  Gilbert  (a),  as  a  decisive 

^thority,  that  the  Doctrine  of  Election  applies  equally  to 

"•Heir  as  to  a  Stranger;  contending,  that  the  Distinction 

ttunmtterial,  whether  the  Devise  proceeds  from  Mistake, 

orfrom  a  wilful  Design  to  dispose  of  the  Estate  of  ano- 

^;  which  was  infened  as  to  the  Sapperton  Estate  from 

^  Application  of  die  Testator  to  his  Son,  about    six 

Months  after  the  Execution  of  the  Will,  to  join  him  i 

*^^  of  tbat  Estate,  if  either  should  so  long  live. 


m  a 


^r.  Richards,  Mr.  Leach,  and  Mr.  Pepys,  for  the  De- 
^dant,  contended,  that  the  Testator's  Intention,  as  de- 
^*^»^  was  io  dispose  only  of  Estates,  to  which  he  was 


<"flj  6Ub.  Eq.  Rep.  15m 
^  the  Note  faj,  13  />#. 
^^  to  TkeUusson  v.  JFooiU 


ford.    Brodie  v.  Barry,  ante, 
127. 

icntitled 


I 
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1813.         entitled  under  his  Brotlier*s  Will;  and'  tluit  the  Defvi 
\V£i^        to  the  Sapperton  Estate  applied  only  to  the  Referaoi 
Fee. 


AVelby. 


-I  r  11 


The  Masteu  of  the  Rolls. 

'^i'g'  2.  The  Question  m  this  Case  is,  whether  the  Defeal 

Sir  William  Earle  fVelbjf  is  bound  to  nMU  ab 
between  certain  Estates,  devis^  to  him  by  bisr 
Fee,  and  two  otlicr  Estates,  called'  Sapperian  i 
Pointon;  which,  it  is  contended,  the  Testator  btili 
certain  Extent  devised  to  the  Plaintiff,  his  Grandson;  I 
which  he  had  no  Power  to  devise :  the  Defendant  bd 
entitled  thereto  as  Tenant  in  Tail. 

That  an  Heir,  to  whom  an  Estate  is  devised  io  F 

Devise  jn  Fee  may  be  put  to  an  Election,  although  by  the  Rule  of  L 

to  the  Heir  in-  a  Devise  in  Fee  to  an  Heir  is  inoperative,  I  should  bi 

operative.  thought  perfectly  clear,   independently  of  Lord  Cmqi 

Ground  of  Decision  in  the  Case  in  Gilbert  (a)  \  for,  if  the  Willii 

Election  other  respects  so  framed  as  lo  raise  a  Case  of  Ekctii 

against  the  ^y^^,^^  ^^^  ^^^j^  j^,  ^1^^  Estate  given  to  the  Heir  under 

.  *    .   _  ^    implied  Condition,  that  he  shall  conlirm  the  whole  of  I 
an  impIiedCon- ,,,.,,   ,       .    .,  ,    .         ^  ,^     .       .     r« 

diiion   that  he  '    "^  *"  Contemplation  of  hquily  the  Testator  meii 

shall  conrinn      ^^  ^^^^  ^^  Condition  shall  not  be  complied  with|  to  gi 
the  whole  Will, 

but  also  the  (a J  Anon.  Gilb,  Eq.  Rep.  15. 

Intention,  in 

cabc  the  Condition  shall  not  be  complied  with,  to  give  the  disappointed 
Devisees  out  of  the  Kstalcs,  over  which  the  Devisor  had  Poucr,  a  Be* 
nclit  corrcspoiideiit  w:th  that  of  which  they  are  deprived  by  such 
Non-connpliancc.  Construction  accordingly:  viz.  to  the  Heir  abso* 
lately,  confirming  the  Will  ^  if  not,  in  Trust  for  the  disappointed  De- 
visees as  to  so  much  of  the  Estate,  given  to  him,  as  shail  be  equal  in 
Value  to  Xhd  Estates,  intended  for  them. 


CASES  IN  CHANCERY.  191 
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Welby 
r. 


bad  a  Power^  a  Benefit  correspondeut  to  that,  of  whicli 

y  are  deprived  by  such  Non-compliance.     So,  that  the 

irise  is  read^  as  if  it  were  to  the  Heir  absolutely,  if  he        Welby. 

h&rm  the  \VilI ;  if  not,  ^en  iu  Trust  for  the  disappointed 

^irisees  as  to  so  much  of  tlie  Estate,  given  to  him,  as 

11  be  equal    in  Value  to    the    Estates  intended  for 


Bat  in  this  Case  it  is  said,  that  the  Will,  has  not  given 
the  Plaintiff  those  Estates,  which  the  Defendant  claims 
Tenant  in  Tail ;  and,  if  it  has  not,  no  Case  of  Election 
1  arise.  That  it  has  not  is  contended  on  different 
rounds. 

First,  it  is  said,  that  the  Devise  is  restricted  to  Estates, 

Lich  were  given  and  devised  to  the  Testator  by  his  Bro* 

^r's  WilL    If  therefore  by  his  Brother's  Will  he  took 

tiling  in  those  Estates,  nothing  will  pass :  if  he  took  a 

Aited  Interest,  that  limited  Interest  only  will  pass:  but     Devise  of' my 

im  of  Opinion  that  the  Words  relied  on  are,  not  Words  "  Esian?s  at  6'. 

intended  Restriction,  but  merely  an  erroneous  Descrip-  **  which  were 

m.    The  Testotor  does  not  give  such  Estates  as  were  "  devised  to  m« 

?^iscd  to  him  by  his  Brother's  Will :  but  he  says,  «  I  give  "  ^^^  ^^  P"*'" 

my  Manors,  Lands,  Tenements,    and  Hereditaments,  ,,   ^ !!  .     ^™^ 

j1,    the  Fact 
wtuate,  lyit«,  and  being,  at  Sapperton  and  Pointon,  in  proving  other- 

the  County  of  Lincoln,  and  at  Fieckney,  iu  the  County  y.-^^^  ^^^  ^^  jq, 

of  Leicester,  which"  (i.  e.  which  Manors,  Lands,  Tene-  tended  Rcstric- 

uents,  and  Hereditaments)  ''  were  given  and  devised  to  tion,  but  an  cr« 

me  by  my  said  Brother's  Will."  roncous  De- 

scription. 

* 

So,  b  lerisral  Parts  of  the  Will  he  adds  to  the  Descrip* 
»  of  an  Estate  the  Wordsy  "  yvhiA  I  purdiased "  of 
cb  a  Person;  It  could  never  be  contended,  that  the 
^d^M  EaCattf  vrould  not  puka,  thouf^  oditrvvise  suffi* 

ciently 
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> 

V. 

^elby; 
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Qualification' 
restrained  to 
tiie  last  Ante* 
cedtat. 
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oiently  described,  on  account  of  a  Mistatie  in  this  ad<S^ 
tional  Descriptioii.   As  Tittle  can  it,  I  think,  be  contended, 
that,  if  the  Testator  (lad  been  ike  ab^lute  Owner  of  Stg^ 
perton  and  Pointon,  this  Devise  must  liavei  trbolly  ^ed, 
if  it  turned  out,  that  it  was  not  under  his  Bro^ierV  Will 
that  he  had  become  entitled  to  those  Elstates.    It'  seems  to 
me  to  be  impossible  to  qualify  this  Clause  by  the  Words, 
which  come  in  at  (he  End  of  the  next,  viz.'  '^  whereof  or 
''  wherefit  I,  or  any  Person  or  Persons  in  Trust  for  iaip 
''  have  or  hath  any  Estate  of  Inheritance  in  Possession,  Re- 
*'  fersioh,  RetevMiSit,  or  £x{i^ctaiicy,  mid  Urbereof  I  iwiie 
'^  a  disposing  rower;'   for  these  Words  cleai'ly  fefer  to 
those  other  Manors,  8cc.  which  he  gave  only  in'  general 
TeMA ;    arid  v^oald  not  in  point  of  SehSe  or  Gran&mar 
apply  to  the  Estates,  which  he  had  iri  the  preceding  CladJb 
given  by  particular  Description.'     The  Fact  is,  that  ia 
Pbinton  the  Testator  had  n6'  devisaibl^  Interest  whatevei^ : 
he  was  merely  Tenant  ih  Tail  of  it :  yet  Painim  ia  ex- 
pressly devised.    With  r^did  to  that  Estate  ther6f6re  it 
sefems  to  me  to  be  clear^  thftt  the  Defendtot  miot  nialce  sk 
Eiettion. 


Construction  The  Question  as  to  the  Estate  at  Sapperton  admits  6f 
of  a  Devise,  as  more  DoiAt.  In  that  Estate  he  had  a  devisable  Interegt, 
applying  to  the  namely  a  ReVersioti  iri  Fee.  There  is  therefore  some- 
thing to  satisfy  the  D^vis^ ;  arid  there  is  no  such  Necessity, 
as  in  the  Case  of  Pointon,  hi  holding,  thiit  the  Testator 
meant  to  give  what  it  was  not  in  his  Power  to  give;  Yet 
a  Man  may  as  well  suppose  himself  the  absolute  Owder 
of  an  Estate,  in  which  he  has  only  a  limited  Interest,  as 
of  an  Estate,  in  which  he  has  no  Interest,  or  no.devisaUe 
the  general  In-  interest,  whatever.  The  Question  is,  what  the  TesUtor 
*?_._^^^-^    *  intended  to  include.    The  Pluntiff  contends,  that  on  the 

Face  of  this  Wi}I  it  is  clear,  that  it  was  the  Body  of  1I10 
Estate,  the  Land  composing  the  Estate,  and  not  a  meie 
;re^ersioQary  Interest  in  it;  that  was  meant  to  be  devised* 

AB  , 


Bddy  of  the 
Estate,  or 
merely  a  Re- 
version,  from 
the  Combina- 
tion of  it  with 
other  Estates, 


LnnitalioDS, 
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II  tbe  Words  of  Description  are  applicable  to  the  Land  1S13. 
df,  rather  than  to  an  Interest  in  the  Land.  Sapperton  yT^^ 
included  in  the  same  Description  with  Pointon*  As  to 
ainton  he  could  not  be  contemplating  a  reversionary  In-  \V£lbt. 
"^cst ;  for  he  had  none  in  it.  It  was  the  whole  Estate  he 
sant  to  pass.  Both  Estates  he  speaks  of  as  being  his ; 
ci  both  as  being  alike  devised  to  him  by  his  Brother*s 
ill.  Both  Estates  had  been  enjoyed  by  his  Brother  John, 
Tenant  in  Tail.  He  was  merely  Tenant  in  Tail  of 
:>iuton.  In  Sapperton  he  bad  also  the  Reversion  in  Fee. 
e  gave  by  general  Words  all  his  real  and  personal  Estate 
latsoever  to  his  Brother  William:  but  William^  being 
e  Heir  at  Law,  would  take  the  Reversion  by  Descent, 
d  not  by  the  Wilt :  so  that  in  Truth  he  took  nothing 
her  in  Pout  ton  or  Sapperton  under  John^a  Will.  Wil^ 
im,  however,  probably  forgetting,  how  the  Estates  had 
en  settled  at  a  remote  Period,  seems  to  have  supposed, 
Kt  he  took  by  John's  Wil>  the  Estates,  of  which  John 
<1  been  in  Possession.  All  the  Words  of  WillianCs  Will 
^poit,  that  he  conceived  himself  to  have  the  same  Inte* 
tt  hi  Sapperton  and  Pointon ;  and  that  it  was  an  absolute 
terest  which  he  had  in  both.  The  Limitations,  which 
makes  of  tliese  Estates,  are  likewise  the  same ;  and  they 
K  limitations  adapted  to  Estates  in  Possession,  and  not 
Estates  in  Reversion. 

^this  Circumstance  led  to  ft  Reference  to  those  Cases,  in 
hich  the  Question  has  been,  whether  under  general 
^ords  of  Devise  reversionary  Interests  should  be  held  to 
^\  and,  so  far  as  the  Nature  of  the  limitations  may  have 
ad  any  Influence  on  the  Decision,  those  Cases  will  in 
Dme  Degree  be  apiplicable  to  the  present ;  for,  although 
I  (hem  the  Question  has  been,  whether  the  Will  should 
[(end  to  all  the  Interest,  which  the  Testator  had,  and  here 
is,  whether  the  Will  shall  hot  be  held  to  extend  to  ui  In- 
VoL.ir.  O  terest, 


Welby 

V 
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1813.  terest,  which  he  bad  noty  yet  the  Argument;  drawn  from 

the  Inaptitude  of  the  Limitations;  will  bear  on  either  Quea- 
-  tion.  Where  the  Words  are  general,  **  all  my  Estates/' 
M'£i.BT.  ^^^  ^^  Limitations  are  not  adapted  to  an  Estate  in  Re?er- 
sion,  the  Argument  is,  such  Estate  was  not  meant  to  be 
included  under  the  general  Term.  Where  a  particular 
Estate  is  expressly  given,  we  cannot  say,  it  is  not  kx:l«ded :- 
but,  if  the  Testator  has  only  a  reversionary  Interest  io  it, 
and  the  Limitations  are  mot  adapted  to  such  an  Interest^ 
the  Argument  is,  the  Testator  must  have  conceived  him- 
self to  have,  or  must  have  assumed  the  Power  of  giving, 
such  au  Estate  as  admitted  of  being  so  limited.  The 
Question  eitlier  Way  is,  whether  it  was  not  of  Estates  ia 
Possession  that  the  Testator  meant  to  dispose; -if  it  was^ 
then  the  Effect  in  the  one  Case  is,  that  to  an  Estate  iu  Re* 
version  the  Devise  is  not  to  be  extended ;  in  the  other,  that 
to  an  Estate  in  Reversion  it  is  not  to  be  cooafined.  Here 
the  Reversion,  which  the  Testator  had  in  Satpperionf  couM 
not  fall  in,  nor  the  Devise  of  it  consequently  take  Effect^ 
until  there  should  be  a  Failure  of  ail  Issue  Male  ef  hia 
own  Body ;  and  yet  he  limits  the  Sapperton  Estate  with 
others  to  his  Son  for  Life,  without  Impeachment  of  Waste; 
with  Remamder  to  bis  Grandson  for  life,  without  Im- 
peachment of  Waste:  Remainder  to  his  first  and  othtc 
Sons  in  Tail  Male :  that  is,  he  gives  Estates  for  Life  and 
in  Tail  to  Persons,  who  must^be  dead,  before  the  rever- 
sionary Interest  could  be  enjoyed,  which  very  reversionary 
Interest,  dependii^  on  their  Deaths,  i$  what  the  Defendant 
aays  the  Testator  meant  to  give  them  for  their  lives.  He 
also  gives  to  his  Son  and  Grandson  Powers  of  leasing  and 
of  jointuring :  Powers,  which  can  apply  to  nothing  but 
Estates,  of  which  they  might  be  in  the  actual  Possea^ion. 
It  b  impossible  that  the  Testator  could  mean  to  m^ke  so 
absurd  a  Disposition,  as  this  would  be,  if  confined  to  th^ 
Reversion* 
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Til  Strong  v.  TeattCa)^  where  tfie  Question  was,  whe- 
Aer  Under  a  general  Devise  of  all  other  the  Testator's 
LandSy  Tenements,  and  Hereditaments,  in  the  Counties  of 
Tyrone  and  Meath,  the  Reversion  of  an  Estate,  settled  on 
die  Marriage  of  his  Son  Henry ,  would  pass,  the  Court  of 
King^s  Bench  held,  that  though  the  Words  were  large 
<€noiigh  to  comprehend  it,  yet  the  Dispositions,  which  the 
Testator  had  made  of  his  residuary  Estate,  vereso?ery 
inapplicable  to  this  reversionary  Interest,  that  he  could  no^ 
possibly  have  meant  to  include  it.  Some  of  the  Observa* 
tions  of  Lord  Man^ld  apply  directly  to  the  present 
Case  f 5^;  stating  Clauses  of  the  Will  inconsistent  with 
any  Supposition,  that  he  meant  to  devise  the  Reversion  of 
die  Lands  in  Settlement,  and  Powers  to  whoever  of  his 
Sons  should  be  sosed  of  an  Estate  or  Use  for  Life  in  the 
said  Lands  to  commit  Waste,  to  settle  Jomtnres,  and  to 
make  Leases  :  Powers,  as  Lord  Man^eld  observes,  ap^ 
pHcable  to  Possessions,  and  not  to  Reversions. 


1813. 


Welbt 

V. 

Welby. 


The  Case  of  Goodtitle  on  the  Demise  of  Daniel  v; 
Miles  (c),  comes  still  nearer  to  the  present.  On  the  Mar- 
riage of  John  Morton  Lands  had  been  settled  on  him  fbf 
life,  with  Remainder  to  his  Wife  for  Life  for  hef  JoUt* 
ture :  Remainder  to  the  Heirs  of  the  Body  of  the  Wife  by 
him  :  Remainder  to  John  Morton  in  Fee.  The  Question 
on  his  Will  related  to  this  Reversion  in  himself,  expectant 
on  Failure  of  Issue  of  the  Marriage.  The  only  Children, 
living  at  the  Time  of  making  the  Will,  were  two  Daugh- 
ters. He  gave  to  hb  Daughter  Judith^  and  to  die  Hnrs 
of  her  Body,  some  Premises  by  particular  Description, 
and  all  other  his  Freehold,  Copyhold,  and  Leasehold, 
Lands  and  Houses,  See.  whatsoever,  and  whc^'^soever, 
which  he  riiould  be  possessed  of,  or  anywise  entitled  to 


(a)  2  Bur,  912. 


(c)  6  East.  49^. 
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IS  13,  at  the  Time  of  his  Decease,  and  which  were  not  settled  in 

^  Jointure  on  hb  late  dear  Wife ;  and  in  case  of  JuditKn 

^^  Deadly  leaving  no  Issue  of  her  Body,  he  gave  all  the  afore* 

Welb Y.  said  Premises  to  his  Daughter  Ann  for  life ;  and  after  her 
Decease  to  the  Child  or  Children  of  Ann  as  should  be 
then  living ;  and  for  want  of  such  Issue  to  his  Nephew  in 
Fee.  The  Daughters  having  died  without  Issue,  the 
Question  was,  whether  the  PlaintifT,  who  claimed  under 
the  Nephew,  was  entitled  to  the  Estate,  that  had  been 
in  Settlement.  As  to  the.  Words  of  apparent  Exception, 
viz.  '^  which  were  not  settled  in  Jointure,'^  it  has  been  re- 
pieatedly  determined,  that  by  a  Devise  of  Lands  tx>t  in 
Settlement,  the  Reversion  of  Lands  in  Settlement  would 
pe^;  and  inGiover  v.  Sp^udlove(a)  the  same  Thing  was 
decided  with  respect  to  a  Devise  of  all  the  Testator's 
Landa  not  settled  in  Jointure  on  his  W^ife:  but  then, 
coupling  with  these  Words  the  Nature  of  the  Limitations^ 
the  Court  o|  King*a  Bench  held,  that  in  the  Case  before 
them  the  Testator  could  not  have  meant  to  include  the 
settled  Estate ;  even  although  it  did  not  appear,  that  there 
was  any  oth^r  Estate,  on  which  the  general  Words  could 
operate.  Lord  EllenborougKs  Obt»ervations  ("6^  ^ppljf 
with  equal  Force  to  the  Limitations  in  Mr.  IVtlbjfx 
Will. 

It  was  said  in  the  Argument  of  the  present  Case^  th 
it  signifies  nothing,  how  incongruous  some  of  the  Limi 
tions  may  be,  provided  there  be  any,  that  can  take  Ef^ 
feet    Here,  although  the  Limitations  to  the  Son,  and  th 
Grandson,  and  the  first  and  other  Sous  of  the 
are  all  perfectly  absurd,  and  must  be  inoperative,  as  a{ 
plied  to  the  Reversion,  yet  the  succeeding  Limitatioi 
would  in  case  of  the  Extinction  of  Male  Issue  liave 
Subject  to  operate  upou;    but  that  might  equally  ha 

(a)  4  Bro.  C.  C.  dZ7.  (h)  6  East.  500. 
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l>een  said  in  Goodtitle  v.  Mites:  the  limitation  to  the 
Nephew  might  have  taken  Effect  when  the  Daughters 
<Jiedy  (as  they  actually  did)  without  l»ue.  Indeed  there 
"^^ould  be  no  Room  for  arguing  a  Case^  in  which  none  of 
llie  Limitations  could  take  Effect ;  for  that  would  be  to 
s^y,  the  Reversion  passed^  although  it  wtre  so  given,  that 
Dobody  could  take  it. 


1813. 


WlIiBT. 


In  the  Case  of  Church  v.  Mandy  (a)^  M.4iicli  came  -first 

t>efore  me,  and  was  afterwards  before  the  Lard  ChahceHor- 

on  an  Appeal,  there  being  a  Devise  by  gieheral  Words  of 

all  t.lie  Testator's  real  and  personal  Estate  fti  Thist  for  his- 

^^  if^e  for  Life,  and,  in  case  of  her  ]3eath  without  Issue,. 


ih 

ili 

to 


the*-a  upon  Tiiist  immediately  after  the  Death  of  his  Wife 

to  rc^lease,  assign,  and  convey,  his  said  real  and  personal 

t  te  to  his  Brother  Charles  Mundy,  I  was  of  Opinion, 

a  Reversion,  depending  on  an  Estate  Tail  in  Charles 

r^(/y,  did  not  pass  ;  as  tlie  Estate,  supposed  to  be  given 

t.lie   Brother  after  the  Wife*s  Death,  was  one,  v\hicli 

the    \^'ife  could  not^possibly  lake  tiH  after  his  Death.     It 

^^''tacrk  me  at  that  Time,  that,  w4ien  a  Man  limits  Esjtates 

"^  o.  particular  Manner,  he  is  to  be  understood  as  speaking 

^'    ssych  Estates  only  as  may  by  possibility  at  least  go  in 

*^^t  Manner,     llie  Lord  CA«7?re//or  certainly  expressed  a 

^H^reut  Opinion;  and  supported  that  Opinion  by  some 

^^y   cogent  Reasoning;    although  with  reference  to  the 

P^>s^ible  Result  of  an  Inquiry,  which  he  direeted>  he  did 

^^^  conceive  it  to  be  then  necessary  absolutely  to  decide 

^^  Question:  but  I  think,  that  the  Decision  of  it  against 

^^  Heir  of*  Law  would  have  left  untouched  sueh  a  Case 

^^  the  present,  or  as  that  of  Goodtitle  v.  Miles;  for  his 

txhfhip  seems  to  have  been  much  influenced  by  the  Con- 

iration,  that,  if  the  Brother  had  died  before  the  Testa- 

ao  Event,  which  the  Will   expresriy  contemplated, 


(a J  12  Ves.  426. 
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ISIS.         tfie  Devise  would  at  the  Moment  of  the  Testator's  Death 
have  bad  its  complete  Operation  iu  Favor  of  the  Wife ; 
as  it  certainly  would,  if  a  Term,  not  expressedi  were  im« 
WsLiT.        pli^f  namely,  that  (be  Brother  shonld  have  died  without 
Issue* 

It  is  obvious^  how  little  Resemblance  that  Case  has  to. 
one,  in  which  the  Testator  sets  out  with  a  Series  of  Ii« 
mitationsy  carried  on  through  three  Generations  of  Per- 
sons; the  Extinction  of  all  of  whom  in  his  own  life  could 
not  possibly  have  been  in  bis  Contemplation :  but  ,now  I 
ibi^l  supposei  that  there  never  had  been  a  Case,  in  which 
general  Words,  that  would  of  themselves  include  a  Re* 
version,  had  been  controlled  by  Reference  to  subsequent 
Xiniitations  ^nd  Provisions :  still  it  would  not  follow,  that 
this  W^l  should  not  be  held  to  extend  to  the  whole  Inte- 
rest in  the  Estates ;  for  here  we  have  no  general  Expres- 
aions  to  control.  The  Plamtiff  is  not  obliged  to  set  some 
parts  of  the  Will  in  Qppontion  to  others ;  but  contends, 
diat  every  Di^x^^^^  i"  ^^  yfill,  as  well  as  every  De- 
jciiption  in  it,  is  applicable  to  the  whole  Body  of  the 
Estate* 

When  a  Will  purports  to  comprehend  all  Estates,  and 
an  Estate  in  Reversion  is  to  be  struck  out  of  it,  a  Part  of 
the  Will  is  left  inoperative :  but  here  it  is  admitted,  that 
the  Will,  1^  a  Devise  of  the  Sapperion  Estate,  is  per- 
fectly complete ;  and  thi^  as  applied  to  the  Entirety  of 
that  Estate,  there  is  not  apy  one  Part  of  it  in  the  smallest 
Degree  at  Variance  with  apy  other  Part  of  %  The  In- 
consistencies fu*ise  only  from  the  Attempt  to  confine  it  to 
that  reversionary  Interest,  which  the  Testator  had  ui  the 
Estate ;  and  t^ie  Plaintiff  refers  to  the  Limitations  only 
to  shew  the  extreme  Improbability,  that,  the  Testator 
could  mean  to  pass  less  than  the  plain  Words  of  the  Will  . 
purport  to  pass.    It  is  said^  that  notwithstanding  all  the 

Evidence^ 
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Evidence^  furnished. by  the  Will,  of  an  Intention  to  pass  1813. 

Ihe  whole  Estate,  it  is  yet  apparent,  that  the  Testator  could  J^^ 

not  conceive  himself  to  have  had  the  whole  Interest  in  it;  ^^ 

18  about  six  Monties  after  the  Execution  of  the  Will  he  Welby. 

procured  his  Son  to  join  in  a  Lease  of  it  for  sixty  Years^ 

if  eitlier  should  so  long  live ;  whereat,  if  he  had  thought 

bimself  Tenant  in  Fee,  he  could  have  granted  a  Lease  of 

my  Dtuntion  without  his  Son's  Conciurence :  but  I  do  not  Will,  if  ex* 

see,  how,  supposing  extrinsic  Evidence  to  be  at  all  ad-  trinsic  £vi- 

missible,  the  Will  can  be  construed  by  Matters  posterior  °®"<^  could  be 

to  its  Execution.     What  he  knew  in  1790  cannot  be  de-  '^^"^i^*^^' "^^ 

,,-..,  -     ,       ,     ,  ---,        to  be  construed 

lermined  by  Evidence  of  what  he  knew  in  179^    What-  ,    m, 

ever  may  have  been  ihe  Motive  for  joining  his  Son  in  the  tenor  to  its 
Lease,  I  very  much  doubt,  whether  it  could  be,  that  he  Execution. 
Inew  himself  to  be  only  Tenant  in  Tail  with  a  Reversion 
in  Fee ;  for  witli  all  the  Anxiety,  which  the  Will  manifests, 
to  keep  the  Estate  in  the  Family  as  long  as  possible  by 
making  his  Son  and  Grandson  Tenants  for  Life,  it  ia  in- 
conceivable, that  he  should  not  have  acquired  to  himself 
the  Power  of  making  those   Limitations  effectual,  if  he 
knew,  that,  as  Things  stood,  they  would  be  wholly  inope- 
rative.     However,  with  this  supposed  Knowledge  of  his 
real  Situation,  he  confirms  his  Will,  just  as  it  stood.      Jf, 
as  it  stood,  it  did  comprehend  the  whole  of  this  Estate^ 
the  Consequence  would  only  be,  that  he  chose  purposely 
to  confirm  a  Disposition,  which  he  might  at  first  have 
made  through  Mistake.    An  Assumption  of  Power  to 
give  what  a  Testator  knows  not  to  belong  to  him  is  at  ' 
least  as  much  a  Ground  of  Election  as  a  Disposition  of 
v^hat  he  has  mistakenly  conceived  to  be  his  own.    Indeed 
iome  Judges  have  thought,  though,  as  I  apprehend,  er- 
roneously,  that   it  is  only   when  a    Person    knows    the 
Estate  he  devises  not  to  be  his  own,  that  the  Doctrine  of 
Ejection 'takes  place. 

O  4  If, 


£00 
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If,  according  to  the  sound  Construction  of  the  Will,  the 
Estate,  on  which  the  Question  arises,  be  comprehended  ia 
it,  it  is  immaterial,  whether  it  was  by  Mistake  or  Design 
that  the  Devise  was  made.  It  appears  to  me,  thai  this 
Will  does  comprehend  the  Entirety  of  the  two  Estates 
of  Sapperton  aud  Pointon;  and  consequently  that  the 
Defendant  is  as  to  both  of  them  compellable  to  elect. 
But  I  do  not  think,  that  by  merely  having  suffered,  a  Re- 
covery of  those  Estates  he  can  be  considered  as  baviii|^ 
made  his  Election. 


1S13, 
Aug.  3.  10. 

Effect  of  the 
Maxim, ''  Pen- 
"  dentc  lite 
**  nikUinnove- 
«*  /i/r"  limited 
to  the  Rights 
and  Parties 
in  that  Suit ; 
not  absolutely 
annulling  a 
Conveyance 
rtttdaite  lite. 

I'herefore  a 
Pica  in  liar  to 
|i  Biii  by  a 
Purchaser 
from  the  De- 
feudant,  wilh 
actual  Notice, 
over-rul^d. 


METCALFE  r.  PULVERTOFT. 

IN  this  Cause  fa^  the  Defendant  Sarah  Pulvetioft 
pleaded  iff  bar  to  the  whole  of  the  Bill,  that  the  Plain-i 
tiffs  purchased  pending  a  Bill  preferred  by  her  against  the 
Vendor>  James  Richards  Pulvertqfi,  to  have  the  Settle* 
ments  carried  into  Effect;  shortly  after  a  general  De- 
murrer to  that  Bill  had  been  over-iuled  (b);  and  with  ac- 
tual Notice  of  ihe  Suit. 

Mr.  Haslez»ood,  in  support  of  the  Plea  (c). 

Tliis  Plea  is  founded  on  the  Maxim  *'  Pendente  lii§ 
*^  nihil  tnnavetur  (dj.*'    At  Law,  if  the  Defendant  in  a 


(aj  Reported  ante^  Vol.  L 
180. 

(bj  Pulvertoft  v.  Puller^ 
toft,  18  Ves.  84. 


(cj  The  Arguments  ex  Ri» 
latione. 

(d)  Co.  Litt  344,  b. 

real 
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^^  Adtion,  or  a  Writ  of  Mesne  under  the  Statute  (a), 
^fcn  pendente  brevi,  the  Purchaser  will  be  bound  by  the       ., 
•'Wfement  (b).     So,  if  the  Heir  alien  the  Land  descended, 
P^wKng  the  Writ  sued  out. by  a  specialty  Creditor,  the    Pulvertoft. 
-uod  shall  be  charged  in  the  Hands  of  the  Purchaser  (c): 
^*^  Right  to  charge  the  Land  as  real  Assets,  beii^  pro- 
tected by  the  Pendency  of  the  Suit* 


h 


Iq  Equity  the  Court  will  give  Effect  to  a  Decree  for  th6 
™aiiitiff  by  compelling  a  Ke-conveyance  from  a  Purchaser, 
^'ho  haji  obtained  the  legal  Estate  after  Institution  of  the 
^^'t ;  though  the  full  Value  was  paid ;  and  he  had  no  ac- 
tual Kotice,  that  a  Suit  was  depending  (d).  Tliough, 
^oerfe  L^nds  are  charged  generally  with  Debts,  a  Purchaser 
^"^  A  Kotice  may,  paying  his  Purchase-Money  to  the  Trus- 
*®^  (e),  obtain  from  him  a  secure  Conveyance,  a  Pur- 
^ase,  after  a  Creditor's  Bill  filed,  will  be  set  aside  (f) : 
^^Uitable  Assets  being  equally  bound  by  'a  Suit  in  Equity, 
V  '^giJ  Assets,  in  the  Hands  of  the  Heir,  by  an  Action  of 
''^^bt.  A  Purchaser  from  an  Heir,  for  valuable  Con- 
sideration, without  Notice  of  a  Will,  may  by  Plea  or 
-^  ns^er  protect  himself  from  Relief  or  Discovery  in  a  Court 
^*  Elquity  (g) :  but,  if  a  Bill  had  been  filed  by  a  Devisee 
the  Heir,  the  Will  being  established,  the  Purchase 


pcntcr,  2  P,  Wms,  482. 

(O  Sugd.  Law  of  Vend, 
and  Purch.  ad  Ed.  372,  and 
Cases  there  retcrrcd  to. 

CJJ  ^^'Mer  V.  Smallicoody 
Arab.  676. 

(gj   J  error  d  v.  Sanders^ 

m 

2  Vts,  jun.  458.  fScc  Hozce  v. 
Teed,  15  Vei.  372.  Leonard 
V.  Leonard,  I  Bail  and  Beat* 
32J. 

pendente 


Stat.  JVest.2.  13  Edw. 

l^^^J  %  Lor^  ^'^S^  2  P. 
•'^-  483,  in  Sorrel  v.  Car- 

^^^^^r,  2  Inst.  376.  . 

JCq.  Litt.  102.  a,  b. 

t)  Flemming    v.    Page^ 

.  320.  Sir  Rob.  Austin'% 

,  cited  by  Lord  ^'ottwg^ 

in  Barnes  v.  Canning, 

.Ca.30O.  Sorrel  Y,  Car- 

4- 
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IS  1 3.        petidente  Hie,  thouj^  without  Notice,  would  afford  no  Ph 
^,  '^^^^^         tectionCa). 

•METCALrS 

V. 

PuLVBBTOFT.       2dly.  Where  a  Conveyance  of  an  equitable  Estate  dnl 

has  been  made  by  the  Defendant  pendente  Hie,  it  is  «bs< 
lutely  void  as  against  the  Plaintiff.  If  a  MoHgagor  c<m 
vey  the  Equity  of  Redemption,  pending  a  Bill  of  Fon 
closure,  it  b  not  necessary  to  bring  the  Purchaser  befoi 
the  Court  by  a  supplemental  Bill ;  nor  can  he  maintain 
Bill  for  Redemption  against  the  Mortgagee  fft^  Th 
Purchaser  of  an  equitable  Estate,  while  Hk  Suit  is  depcm 
ing,  is  not  a  necessary  Party;  and  none  but  a  Party  ca 
exhibit  a  cross  Bill.  The  Proposition,  that  he  may  inst 
tute  an  original  Suit  against  the  Plaintiff,  would  unsetti 
the  Principle,  which  forbids  the  Interposition  of  a  ne^ 
Interest  pendente  lite. 

These  Plaintiffs  are  entitled  to  no  Favour.    They  pui 

chased  with  actual  Notice  of  tlie  Suit,  for  the  mauife 

i 

Purpose  of  contravening  the  Justice  of  ^  the  Court,  at 

disappointing  the  Suitor  of  Redress;  by  their  Bill,  inn 
ing  on  a  better  Title  and  more  extensive  Rights  than  ' 
Party,  from  whom  they  purdiascd. 

Mr.  Leach,  and  Mr.  Wakefield,  contra. 

It  is  not  universally  true,  that  an  Alienation  by  a 
fendant,  pendente  lite,  is  void  as  against  the  Pluntiff 
first  Mortgagee,  being  a  Defendant,  may  convey  to  a « 
ment  Creditor,  also  a  Defendant  in  a  Suit  by  a  s 
Albrtgagee ;  and'  the  Purchaser  pendente  lite  wil 
against  the  Plahitiff,  until  his  Judgment  be  r^d€ 

(a)  Garth  v.  Ward,  2  AtL      v.  Pernor,  3  Ves.  314 
175.  of  IVinchcster  v.  Ptf 

(h)  Bishop  of  Winchester      Fes.  194. 
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Tumerv.  Richmond  (a).    The  Argument,  that  an  Alien*  1S13. 


ttion  .by  the  Defendant  pendente  Hie  is  absolutely  void  as 
against  the  Plaintiff,  proves  too  much ;  going  to  this  Ex- 
tent ;  that,  though  the  Bill  should  be  dismissed,  the  Pur*  PuLVEUTorT. 
cbaser  could  not  sue.  The  Cases  cited  import  no  more 
than  that  the  Suit  may  be  carried  on  without  bringing 
before  the  Court  the  Purchaser  peitde/i/e  lite;  and  there  is 
np  Authority,  that  .another  distinct  Suit  may  not  be  insti- 
tuted :  nor  any  Instance,  where  such  a  Plea  as  this  has 
been  allowed.  If  the  Plaintiff  in  the  first  Suit  does  not 
diink  proper  to  give  the  Purchaser  an  Opportunity  to  file 
?  cross  Bill,  is  it  reasonable,  that  all  Access  to  the  Court 
ahould  be  denied  him  i  Is  he,  before  he  can  render  bis 
Purchase  available,  to  wait  tlie  Convenience  of  the  Plain- 
tiff ;  who  has  an  Interest  to  protract  the  Cause,  and  to  delay 
Us  Right  i  The  Lord  Chancellor  by  dissolvii^  the  Injunction 
^termined  in  Effect,  that  tlie  Defendant  might  alien  (b). 

•  24r.  Haslewood,  in  reply. 

In  Turner  v.  Richmond  (c)  the  Defendant  did  not  in- 
f^^uce  a  new  Party,  by  conveying  the  legal  Estate  to  a 
Sts^nger.  The  Judgment  Creditor  was  likewise  a  Defeiid- 
^^  in  the  Cause.  And  there  is  no  Rule,  which  forbids  a 
I^^^fendant  to  fortify  his  Title  by  purchasing  the  legal 
^Uite. 

"Xhe  Purdiaser  may  sue^  if,   and  when,  the  Bill  is 

dWinuised ;  the  Interest,  which  was  protected  by  the  Pen- 

<tency  of  the  Suit,  being  then  determined.    The  Plea,  not 

adverting  to  the  Merits,  states  the  latest  Proceeding  in  the 

pending  Suit,  with  reference  to  Lord  Bacon's  twelfth  Ordi- 

• 

(aj  2  Vem.  81.  fefty  18  Fe*.  84. 

{b/ Pulvertaft  v.  Tulvef*  (cj  Sec  11  Kei.iZOO, 

.   •  •  .  nance  ^ 
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1813.  nance  (a) ;  which  seems  to  require  that  the  Suit  sliould  bave 

, ,  '"'^^*'  been  carried  on  without  any  lone  Intermission.  The  Court 

IMetcalfb 

cannot  in  the  Discussion  of  this  Plea  try  the  Validity  of 



PuLVEKTOFT.  ^^^  Titles  of  the  Parties  in  the  prior  Suit;  which  may  de- 
pend on  a  Variety  of  Circumstances^  hitherto  imperfectly 
disclosed. 


The  Vice-Chancellor. 

Jug.  10.  If  this  Plea  should  be  allowed^  upon  the  Supposition, 

that  tlie  mere  Institution  of  a  Suit  operates  as  an  Injuuc- 
tion^  tlie  Effect  would  be  singular ;  after  what  has  passed 
before  the  Lord  Chancellory  refusing  an  Injunction  against 
making  the  Conveyance, and  having  already  granted  the  Pur* 
chaser  a  Receiver  (b) :  so  far  recognizing  the  Validity  of  the 
Conveyance.  I  have  taken  some  Time  to  consider  tliis 
Case,  not  from  any  Doubt  upon  it ;  but,  several  Autho- 
rities having  been  cited,  for  the  Purpose  of  examiuing,  whe- 
ther they  reach  the  Extent,  to  which  th^y  have  been  pressed* 

Tlie  Effect  of  the  Maxim,  "  Pendente  lite  nihil  inno* 
*^  vetur"  understood  as  making  the  Conveyance  wholly 
inoperative,    not  only  in  the  Suit  depending,  but  abso- 
lutely to  all  Purposes,  in  all  future  Suits  and  all  future    ^ 
Time,    is  founded  in  Error.     If  that  Maxim  could  be  ^ 
carried  so  far,  it  would  produce  this  Consequence ;  that,  Jf^ 
the  Suit,  instituted  by  the  Wife  against  her  liusbaiid  in.m'. 
this  Case,  failed,  and  the  Purchaser  instituted  a  new  Suit  U 
avail  himself  of  his  Purchase,  he  could  have  no  Benefit  oft 

Ca)  See  Bflc.  Law  Tracts,-      "-Conveyance,  the  Court  i&i 
(Oct.   Ed.  1737.)  p.  282.—      •*  to  give  Order  upon  the 


"  If  there  v/as  any  Intermis-   ♦   *'  cial   Matter  according  trn^ 

**  sion  of  Suit,  or  the  Court      *•  Justice.*' 

"  made  acquainted  with  the  (LJ  AntCy  Vol.  L  180. 
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Law  or  Equity ;  being  null  and  void,  when  executed, 
!se  Expressions  must  be  taken  in  a  qualified  Sense; 
the  true  Interpretation  of  this  Rule  is,  that  the  Con- 
mce  does  not  vary  the  Rights  of  the  Parties  in  that 
: ;  that  it  gives  no  better  Right,  having  no  Effect  with 
rence  to  any  beneficial  Result  against  the  Plaintiff  in 

Suit;  and  it  is  very  reasonable,  that  the  litigating 
ties  should  be  exempted  from  the  Necessity  of  taking 
ice  of  a  Title,  acquired  under  such  Circumstances, 
h  regard  to  them  it  is  as  if  it  had  never  existed :  other- 
s  Suits  would  be  indeterminable ;  if  one  Party  pend- 

the  Suit  could  by  conveying  to  others,  create  a 
cessity  for  introducing  new  Parties.  The  voluntary 
t  therefore  of  the  Defendant,  conveying  to  another^ 
mot  vary  the  Situation,  or  affect  the  Rights,  of  the 
untiff.  The  lis  pendens  is  presumptive,  if  not  actual, 
>tioe;  and  the  Purchaser  is  in  the  same  Situation,  in 
tich  they  Vendor  stood;  upon  this  plain  Principle,  that 
•  Suit  is  to  be  decided  according  to  the  State  of  Things, 
ICQ  it  was  instituted ;  and  the  Rights,  however  they  may 
^Hed  by  Death,  Bankruptcy,  &c.  cannot  be  affected 
tlie  voluntary  Act  of  either  Parly. 


1813. 


Metcalfs 

V. 
PULVERTOFT. 


^^is  i^  the  Principle,  mnning  through  all  the  Cases  both 
•Aw  and  in  Equity.  In  a  real  Action,  notwithstanding  a 
n^eyance  pending  the  Suit,  the  Defendant,  is  treated 
^  reference  to  the  Execution,  as  if  he  remained  a  Party. 
>  ttpon  the  Writ  of  Mesne,  in  the  second  Institute  (a), 
■^Judgment  in  the  real  Action  will  over-reach  an  Aliena- 
"Q  pending  the  Writ:  as,  if  the  Alienation  had  any 
ffect  to  defeat  the  Judgment,  it  would  have  all  the  Effect 
have  stated.  The  Authorities  establish  this  Proposition  ; 
It  Alienation  pending  a  Suit  gives  no  new  Right ;  and 
*s  not  vary  the  Rights  of  the  litigating  Parties :  the 
enation  of  the  Defendant  for  the  Purpose  of  that  Cau^e 


Purchaser 
pendente  lite 
from  the  De- 
fendant in  a 
real  Action 
bound  by  the 
Judgment. 

So  upon  a 
Writ  of  mesne 
under  the  Stat. 
IVcatminstcr  2. 


(a)  2  Inst.  576. 


has 
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1A13.  has  no  Effect  as  against  the  Plaintiff;  who  is  entitled  to 

. .  ^^^^^  proceed,  as  if  no  such  Title  existed :  and  it  %\'ou1d  be  ei- 

Metcalfe  . 

^  traordinary,  that  in  anollier  Suit^  with  other  Parties,  for 

PuLVERTOFT.  o^ber  Purposes,  it  should  not  be  so  considered ;  depending 

upon  the  Rights  to  convey  and  to  purchase,  and  tbe  conse- 
quent Propriety  of  that  Suit. 

There  is  no  Instance  of  offering  this  as  a  Bar ;  and  the 
Reason  is  obvious,  lliis  is  in  the  Nature  of  a  Cross  Bill, 
'riie  Purchaser  could  not  have  the  Benefit  of  his  Purchase 
in  the  Suit  depending ;  if  at  all,  he  could  only  be  intro- 
duced as  a  Defendant.  If  he  had  a  Right  to  purchase  the 
Husband's  Interest,  he  must,  to  obtain  die  Benefit  of  his 
Purchase,  institute  a  Suit  himself  to  have  the  Contract 
carried  into  Execution.  If  the  Wife  succeeds  in  tb^  Suit 
against  her  Husband,  the  Purchaser  must  ultimately  fail : 
»  but,  if  her  Bill  should  be  dismissed,  he  may  enforce  Us 

Contract  against  the  Husband  and  the  Trustee ;  and  may 
call  for  the  legal  Estate.  He  is  not  to  wait  until  the  Suit, 
depending  between  the  Husband  and  Wife,  shall  be  dis- 
posed of;  but  has  a  Right  to  file  a  Bill  for  his  own  Ob* 
ject ;  to  which  the  Pendency  of  tlie  other  Suit  cannot  be 
pleaded. 

The  Principle  is  so  clearly  stated  in  some  of  tlie  Cases, 
that  it  is  unnecessary  to  go  through  them  all.  In  the  most 
recent  one,  TJie  Bishop  of  Winchester  v.  Paine  (a),  the 
Master  of  the  Rolls  in  his  clear  and  luminous  Manner 
states  precisely  the  Proposition,  upon  which  I  put  this 
Case;  that,  though  ordinarily  the  Decree  binds  only 
the  Parties  to  tbe  Suit,  be,  who  purchases  during  the 
Pendency  of  the  Suit,  is  bound  by  the  Decree,  that  may 
be  made  against  the  Person,  from  whom  he  derives  Title : 

(a)  11  Vu.  197. 
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between  the  litigating  Parties  any  Person,  coming  in  1S13. 

^  Conveyance  pending  the  Suit,  is  bound  by  the  Rq;bt  of      ^  ^^*v^<^ 
OM,  fipm  whom  he  takes:  as  to  them  it  is  as  if  no  such 

Uleeiisted;  referring  to  the  Case  put  by  Lord  Hmrd*  puivERTorr. 

icke  (a)  in  G(iftA  v.  Ward^  of  an  Assignment  of  the  Assignee  of 

^uity  of  Redemption  pending  a  Bill  for  Redemption,  the  Equity  of 

^tting  the  Assignee  upon  the  same  Footing  as  the  Per-  Redemption 

on,  from  whom  he  obtained  the  Asngnment.  '   pending  a  Suit 

for  Redemption 

bound  by  the 
One  of  the  strongest  Cases  is  Walker  v.  Smattwoad(b) ;  Decree. 

^hat  the  Purchaser  of  an  Estate,  charged  with  Debts,  pend*    Purchaser  of 
big  a  Suit  by  Creditors  is  bound :  butthe  concluding  Pass-  ^^  Estate, 
ife  of  Lord  Camden's  Judgment,  dedarmg,  as  a  general  ^^^^8®^  ^^^ 
Rule,  that  an  Alienation  pending  a  Suit  b  void,  must  be     c  -/u^r 
lu^erstood  with  reference  to.  the  Subject  he  is  speaking  ^^i^^,  bound 
of,  not  absolutely.      In  The  Bishop  of  Winchester  v.  ^y  ^he  Decree. 
Beaoor(c)  Lord  Alvanle^s  Opinion  is  merely  that  an    Judgn^ent 
Attempt  to  introduce  a  new  Incumbrance  to  the  Prejudice  confessed  after 
of  the  litigating  Parties  by  a  Judgment  confessed  after  the  *  ^*^^  ®^  Tox^ 
BiU  filed  would  not  do.    Sorrel  v.  Carpenter(d),  Turner  f  ""'"7 j^^f^^^ 
If.  Richmond  (e),  and   the    obscure    Case    in   Chancery    ,    p.  .  ^.-. 
Cases  (/),  do  not  go  fardier  than  avoiding  tlie  Conveyance 
with    reference  to  the  Suit  depending,  not  to  all  Pur- 


Tliese  are  the  principal  Authorities  referred  to ;  and  not 
one  of  them  carries  the  Doctrine  to  the  Extent,  that  this 
can  .be  set  up  as  a  perpetual  Bar  to  any  new  Suit ;  what- 
ever may  be  the  Result  of  the  other.  Tiie  Purchaser 
Btaods  in  this  Suit  upon  his  clear  Right  agaiost  the  Hu$- 

fa)  2  Atk.  175.  (d)  2  P.  Will.  482. 

Cb)  Amh.  676.  (c)  2  Vem.  81. 

(cj  3  Ves.  314.  (f)  Ch.  Ca.  300. 

band; 
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1813.  band;  not  inlerferiog  with   the  other;    or  m   anjW^ 

j^  ""^^  varying  the  Rights  of  the  Wife :  the  Jatter  Suit  not  affe^ 

^  ing  the  Rights  of  the  Parties  litigant  in  the  forraer,  is  co 

FuLVERTOfT.   «8tent,  and  may  proceed  with.it;  and  the  mere  Pendeti 

of  that  Suit  is  not  a  Bar  to  ..any  Relief^  to  which    ' 
Plaintiff  may  be  entitled. 


The  Plea  was  over-ruled. 


1813, 
Aug.  11.  THE  ATrORNEY-GENERAL  v.  GEE. 

A  Peer  not  to  /^NE  of  the  Relators,  being  a  Peer,  was  proposed  m 

be  the  Re-  \J  ^^  Receiver,  to  agt  without  Fees, 

cciver. 

Air.  f/icrrf,  for  the  Relators. 

■        ■  ■  c 

'  Sir  Samuel  RomiUyy  for  the  Defendants,  did  not  oppose 

the  Proposition;  but  suggested,  whether  a  Peer  could 
with  Propriety  be  appointed  a  Receiver ;  as  the  same  R^ 
medies  cannot  be  had  against  a  Peer  as  against  a  Com- 
moner. 

•  - 

The  laord  Chancellor  said,  there  is  an  Objection  Xo  ap- 
pointing a  Peer  Receiver :  in  inany  Instances  a  Receiver 
may  be  committed. 

Another  of  the  Relators  was  therefore  appointed. 


FARLOW 
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FARLOW,  Ex  parte. 

''NDER  a  separate  Commission  against  one  Partner 
the  usual  Order  was  made  for  distinct  Accounts 
a  Distribution  of  the  joint  Property  to  the  joint  Debts, 
joint  Estate  having  paid  in  Dividends  \6s.  in  the 
ndy  and  the  separate  Estate  2s,  the  Bankrupt  pre- 
sd  a  Petition,  praving  his  Allowance  under  the  Sta- 
(a);  which,  having  been  dismbsed(6^,  was  again  men* 
ed. 

[r.  CooA:e  (Amicus  Curia)  said,  that  the  joint  Credi- 
being  admitted  under  a  separate  Commission  by  Or- 
were  considered  as  coming  in  under  the  Decree  of  a 
It  of  Equity,  not  under  the  Statute. 

be  Lord  Chancellor  said,  he  had  looked  into  the 
ites;  and  was  satisfied,  that  he  was  right  in  refusing 
allowance. 


1813, 
^ug,  n. 

No  Right  to 
the  Bankrupt's 
Allowance  by 
Payment  of  Di- 
vidends to  the 
joint  Creditors 
under  the  usual 
Order  for  a 
Distribution 
of  the  joint 
Estate  under  a 
separate  Com- 
mission. 


J  Stat.  5  Oeo.  8.  c.  30. 

J  Ex  parte  Farloufy   I 
>  421.      See  the  Cases 


collected  by  Mr.  Rost ;  and 
Mr.  VAristiCH^t  Observations, 
1    Cirittim's    Dauk.    Law, 


'w.11. 


HARRIS 


Co*^ 


i^^&sEj^isst^i^ 


SftO»" 
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bis  own  Account ;   that  ^^ncA  sometimes  received  Mo-  ISIS.' 

icy  on  ihe  Partnership  Account ;  and  generally  paid  what       Harbis 

M  so  received  into  the  Account  of  Ramsey  at  his  Banker's ;       jg^  P^^r^^* 

ind  occasionally  both  received  Money  on  the  Partnership 

Account  without  paying  it  into  a  Banker's.    Tie  Partner* 

ihip  bad  no  Account  with  any  other  Bank  than  that  ap- 

K>inted  by  the  Deed»    Ramsey  paid  in  to  the  safue  Ac- 

rount  with  his  own  Banker  all  Money  received  on  his  se* 

larate  Account ;  and  made  no  Distinction  in  his  Drafts. . 

dldrich  kept  the  Partnership  Books ;   and  the  Bankerls    * 

Book  was  always  open  to  his  Inspection.  '  Ramsev  gene* 

ally  communicated  to  him  the  Partnership  Receipts  and 

Payments ;  that  he  might  make  the  Account.    The  Sum 

)f  «£1082  was  the  Balance  due  from  Ramsey  at  the  Hme 

>f  the  Bankruptcy.     Neither  of  the  Bankrupts  was  aware^ 

mtil  the  Accounts  were  made  up  by  an  Accountant,  that 

Uamsey  had  paid  leas  than  he  received.    The  Certificate 

concluded  by  stating,  that  Ramsey  did  take  the  Sum  of 

£1082,  from  the  joint  Estate,  and  not  with  the  Privity, 

Contract,  or  subsequent  Approbation,  of  dldrich,  or  with 

ihe  Intention  to  increase  Ramsey  »  separate  Estate* 

Mr.  Montagu,  in  support  of  the  Petitipn,  argued,  that 
dl  these  Cases  were  conindered  by  Lord  Thurlow  in  the 
Bankruptcy  of  Lodge  and  Feudal  (a) ;  and  the  Rule  was 
perfectly  settled;  the  Commissioners  having  come  to 
the  Conclusion,  that  this  Sum  was  taken  from  the  joint 
Estate  without  the  Privity  of  the  Co-partner,  and  not  by 
Contract,  the  legal  Inference  is,  that  it  was  taken  by 

-s. 

(a)    Ex  parte    the    As*  aniouoting    to    a   Case    of 

ignecs  of  Lodge  sm^  Fendaly  Fraud.     £x  parte  Batson,  ^ 

.  Ves.jnn.  l66.     The  Peti-  Cooke s    Bank.     Law,    534, 

ion  was  afterwards  dismiss-  (Ed.  6.  56 J.)      See  Es parte 

d  by  Lord  Thurlow^  as  not  Yonge^post. 

PS  Frauds 
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lilS.  Fraud;  being  a  Violation  of  the  covenanted  Rights  of  die 

other  Partner. 


Ex  parte. 


Mr.  Cullen,  for  the  separate  Creditors  of  Ramsey*       , 

Lord  Hardzdcke  in  these  Cases  permitted  Proof  against 
tlie  separate  Estate  upon  the  mere  Fact  of  drawing  out  of 
the  joint  Fund.  That  however  has  siiice  been  held  msaU 
ficient ;  and  now  the  Money  must  appear  to  have  been 
taken  out  in  Fraud  of  the  other  Partner :  but  though  th# 
Want  of  Knowledge  is  prima  facie  Evidence  of  Fraud, 
that  is  not  a  necessary  Conchision ;  and  it  is  negatived  by 
the  Certificate  of  the  Commissioners. 

The  Lord  Chancellor. 

There  has  long  been  an  End  of  the  Law,  which  p: 
vailed  in  the  Time  of  Lord  Hardwicke ;  whose  Opiui 
appears  to  have  been,  tliat,  if  the  joint  Estate  lent  M 
to  the  separate  Estate  of  one  Partner,  or  if  one 
lent  to  the  joint  Estate,  Proof  might  be  made  by  the  one 
the  other  in  each  Case  (a).    That  has  been  put  an  En 
to,  among  other  Principles,  upon  this  certainly;  that- 
Partner  cannot  come  in  Competition  with  separate 
tors  of  his  own;  nor  as  to  the  joint  Estate  with  the  j 
Creditors.    The  Consequence  is,  that  if  one  Partner  1 
«£lOOO  to  the  Partnership,  and  they  become  insolvent  i 
Week,  he  cannot  be  a  Creditor  of  the  Partnership  ;  thoii^K 
the  Money  was  supplied  to  the  joint  Estate:  so  if  timm 
Partneri^hip  lends  to  an  individual  Partner,  there  can  heme 
Proof  for  the  joint  against  the  separate  Estate :  that  i^# 
in  each  Case   no  Proof  to  affect  the  Creditors;  thoqgli      f/'> 
the  individual  Partners  may  certainly  have  the  Right  agiin^ 
each  other. 

(aj  Ex  parte  Hutiter,  1  Cooke's  Bank.  Law,  530,  (Ed.  6* 
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ExjMuii. 


; .  Hie  OpiDion  of  Lord  Talbot  seems  also  to  have  beeq  in         181d« 

Favor  of  this  Proof  C^j:    but  in  and  previously  to  thf  "^"^ 

Year  1790  great  Discussion  took  place  at  this  Bar;   the       r. ».^ 

Besult  of  which,  according  to  Lord  Thurlaw*s  Opinion, 

was^  expressed  particularly  in  the  Case  of  Dr.  Fendal  and 

Jjodg€(b).    The  former,  a  Physician,  embarked  a  veiy 

-'large  Property,  his  whole  Fortune,  in  a  Partnership  with 

-Loc^e,  whom  he^^permitted  to  have  the  whole  Manage* 

snenl;  and,  a  Bankruptcy  ensuing.  Lord  Thurlow  held| 

'^t,  as  it  was  with  the  Knowledge  and  Permission  of 

JPeadaltiiat  the  whole  Management  of  the  Property  was 

'mhh  LodgCf  he  was  autliorized  to  do,  as  he  thought  fit, 

Tivith  the  Partnership  Property  ;  and  Fendal  therefore  must 

mbi^e  the  Consequences  of  what  had  been  done  most  im* 

properly,  but  under  his  own  Authority,  most  imprudently 

S^i  v'CD ;  and  there  could  therefore  be  no  Proof.    Tlie  Law 

lisft9  been  elei^r  from  that  Time,  that,  to  make  out  the  Right 

U^     prove  by  the  one  Estate,  or  the  other,  it  must  be  estab^ 

lished,  that  the  Effects,  joint  or  separate,  have  been  ac* 

^^^red  by  the  one,  or  the  other,  improperly  and  fraudu* 

'^*B^ly  in  this  Sense,  that  they  have  been  acquired  under 

^iv'CMmst^nces,  from  which  the  loiw  implies  Fraud ;  or 

^'^   tliis  Sense  to  increase  the  separate  Estate  of  one  P^t* 

'^^B  that  he  meant  fraudulently  to  increase  hb  own  Means 

^'^^  of   the    Partnership    Estate.      Lord    Thurlow   by 

^  I^niud**  intended  to  express  what  he  thought  necessary 

^  distinguish  that  from  taking  by  Contract,  or  Loan,  or 

^^tliout  the  express  or   implied  Authority  of   the  other 

'^^itner;  and  that  such  Act  would  amount  to  Fraud. 

^aj  Ex   parte    Blake^    1  signces  of  Lodge  and  Feudal^ 

^^^ke%     Bank.    Law,    533,  1  Vet.  jiin.  l6tf.     £x  fortt 

(^^.  6.  560).  BaUon,  1  Cooilr^s  Bank.  Law, 

Cb)   Ex    parte  The    As-  534.  (Ed.  6.  56 1). 

P3  UpoQ 
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£x  par  its 


1813.  Upon  this  C^e  I  foriperly  expressed  my  Opinion  ;  and 

l"^"^  I  DOW  lay  down,  that,  if  iu  either  the  expressed  or  implied 

iB*v  tuBwfJ       iVrois  of  an  Agreement  for  a  Partnership  there  is  a  Pro* 
Iiibition  of  the  Act,  and  i|  is  done'  without  the  Kdow« 
tedge,  Consent^  Piivity;  or  bubsequent  Approbation,  of  the 
Other  Partqer,  before  the  Bankruptcy,  and  to  the  Intent 
io  apply  Partnersliip  Funds  to  private  Piirposes,  diat  is 
prima  fa ete  a  Fraud  upon  the  Partnership.    Te  illustrate 
this,  I  \iill  put  the  biuiple  Case  of  a  Partnership  betweeq 
two,  and  by  the  Articles  all  die  Money  is  to  be  paid  m  to 
their  joint  Names  at  a  particular  Bank,  and  they  are  pro- 
hibited from  drawing  out  more  than  £50  a  Month  iach 
for  individual  Purposes;  that  during  the  Mouth  of  Jarm^^ 
ary  they  mutually  observed  those  Articles  by  paying  in, 
and  on  the  first  of  February  one,  instflad  of  £bOf  draws 
out  ^550;  aiid  upon  the  next  Day  a  Bankruptcy  happens ; 
if  it  b  made  out,  that  this  Over-drawing  was  for  privatf 
Purposes,  and  w  ithout  the  Knowl^ge,  Consent,  Privitj^ 
or  subsequent  Approbation,  of  the  other,  ^  it  was  fbr  pri* 
vate  Purposes,  and  therefore  must  be  for  the  Increase  olf 
the  Individuars  Estate,  and  as  it  was  against  the  cove^ 
hanted  Rights,  or  rather  the  Prohibitions,  affecting  botlit 
and  w  itbout  the  Knowledge,  Consent,  Privity,  or  subse- 
quent Approbation,  of  the  Co-partner,  it  is  as  much  % 
Fraud  within  Lord  Thurlow\  Rule,  as  if,  according  to  the 
Expression  I  am  informed  I  formerly  used,  he  \iwA  stolen 
the  Property.     On  die  other  Hand,  in  every  Case  all  the 
Circumstances  must  be  attended  to  ;  and,  as  there  may  be= 
a  Variation  of  Circumstances,  so  there  necessarily  ^lll^t  bW 
in  the  Conclusion  of  Law.    This  Case,  for  instance,  upoasb 
the  Circumstances,  stated  by  the  Report  of  the  Cqaiaiis^^ 
sioners,  appears  to  require  more  Consideration,  before  L 
can  say  it  falls  within  the  Rule.     All,  that  I  can  collect,  ^ 
an  Agreement,  ihat  x^hatever  is  received  on  the  joint  Ac-^ 
count  shall  be  paid  into  the  Bankers  in  their  joint  Naoi^^ 
but  it  is  admitted  upqa  the  Reporti  ihat  po  such  Thii^B 
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*  was  efer'done :  oti  the^contrary  Aldrich  permitted  dl,  tbat  1813. 

Ranuejf  received,  to  be  paid  into  a  Bank  in  the  Name  of       u^^^ 
Mamsey  al6ne';   and  even  vi^hat  was  received  by  Ald-^       Lgmarttm 
tick  himself   was  paid  in  bj   him  in  Ranuej^s  Nam^. 
Then  it  is  cleari  that  subsequent  Conduct  between  Part* 
sera  may  raise  a  different  Contract  from  the  original  Ar- 
ticles.   Upon  this  Report  nothing  appears  to  have  been 
ever  paid  in  in  the  Name  of  both.    I  am  then  authorized 
Co  say,  that  Aldridi  for  some  Reason  so  far.  thought  it 
xngfat  to  depart  from  the  Stipulation,  that  he  put  the  whole 
onds  of  the.  Partnership  in  the  Power  oi  Ramuy.    It 
ppears,  that  the  Money  bein^  in  the  Bank  in  the  Name 
f  Mamsey  alone,  is  there  throughout  by  the  Authority  of 
^idrick;   and   by  his  Authority  Ramsetf  alone  .draws* 
There  is  no  Over-drawing  stated  by  the  Report.    The  ut- 
aoiost  I  can  collect  is,  not  Over-drawing,  but  Non-payment 
into  the  Bank :   but  how  does  that  vary  it  ?    If  Ranuey 
by  the  Authority  of  Aldrich  paid  iti  the  whole,  and  there- 
.Cbre  had  the  whole  Dominion  over  it,  is  it  material,  that 
in  ooe  Case  that  Dominion  was  to  be  eitercised  by  JSomiey 
•iDTer  Money  at  the  Bankers,  iu  the  odier  over  Money  io 
-fcie  own  Hands,  not  paid  in ;   but  wbidi^  when  paid  in, 
-^voold  have  admitted  the  same  Application  I  This  is  mudi 
•miearer  the  Case  of  Lodge  and  Feudal  than  any,  that  bave 
^occurred :  the  necessary  Effect  of  the  Transaction  being 
•  ^o  give  the  Dominion  over  the  whole  Fund  to  one;  and 
-"the  other  must  be  taken  to  have  consented  to  tbat  Do* 
xninion. 

Therefore,  though  the  Non-application  of  this  joint 
I^roperty  according  to  die  Articles  was  without  the  Know* 
ledge.  Privity,  Consent,  and  subsequent  Approbation,  of 
the  Partner,  yet  the  Facts,  by  reason  and  in  consequence 
of  which  that  Application  was  made,  were  with  that 
KnoiArledge,  Consent,  &c.  In.this  View  of  the  Case  upon 
Ibe  Facts  stated  there  is  great  Difficulty  in  admitting  the 

P  4  Proof. 
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1813.  Proof.    If  any  iDquiry  cah  be  suggested,  that  can  ailect 

j'^^''^^  the  Opinion  I  have  expressed.  I  will  not  refuse  it :  but 

Harris       "  •  . 

Ex'  art*       upon  these  Facts  I  think  this  within  the  Caie  of  Lodge 

znd  Fendal'(a). 

fa)  Ex  parte  Tonge,  post. 


1815, 

Jug.  13.  MACHELL,  Ex  parte. 

Proof  of  joint  fTpHE  House  of  miUams  and  Jfilcox,  of 

Debt  under  se-     X     being  indebted  to  their  Bankers  Devtnfttes  and  Co. 

parateCommis-   ^  ^y^^  year  1806  assigned  a  Moiety  of  three  Ships,  as  a 
sion,  where         ^        •     ^       t     -rx  t  i     t>     •  i     .      • ' 

there'        '  '  t  ^^""^y  ■^''  ^"^  i^ebt;  and  a  Kegistry  was  made  m  the 

Estate.  joint  Names  of  the  two  Houses.    The  Petitioners  in  1809 

Liability  to       fiftFnished  Supplies  for  the  Outfit  of  the  Ships.     In  1810 

Repairs  of  a       the  House  of  Devaynes  and  Co.  became  Bankrupt ;  and 

Ship  upon  the    g^Q^  afterwards  tVilliams  and  WUcox;  having  previously 

registered  Title;  ^^^^  ^heir  Shares  to  Batson  and  Co.      The  Ships 

.    I  vT  •'""  having  been  sold,  and  the  Produce  divided  between  Bat^ 

actual  Notice ;  ^                                                              i      ^         • 

as  if  refiiste'red  ^^  ^"^  ^^*  ""^  ^^  Assignees  under  the  Commission 

under  a  gcnoriA  against  Devaynes  and  Co.  the  Petition  prayed,  that  the 

Direction  to  an  Petitioners  may  be  admitted  to  prove  a  Debt  of  i^2319» 

Agent  to  take  for  the  Supplies,  furnished  by  them,  under  the  Commis- 

an  effectual        jjq„  against  Devaynes  and  Co. 
Security. 

Mr.  Hartf  and  Mr.  Montagu,  in  support  of  the  Pe* 
dtion. 

Sir  Samuel  Romilly,  for  the  Assignees,  resisted  the 
Petition;  contending,  that  the   Bankrupts,  having  been 
registered  as   Owners   without  their  Consent,  were  not 
liable. 
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1813. 


The  Lord  Chancellor.  Machell» 

These  Houses  stand  upon  the  Face  of  the  Registry  as       ^  parte. 
*  Persons  interested  in  the  Ship;  and,  putting  out  of 
»nsideration  the  Fact,  that  the  Credit  was  given  to  fVil' 
ms  and  Co.  alone,  primd  facie  the  Persons  upon  the 
•gistry  are  liable.    I  take  the  Fact  to  be,  that  there  is 

Joint  Estate  except  these  Shares  of  Ships.  It  is  said, 
i  Name  of  Deva^ies  and  Co.  was  put  upon  the  Re* 
try  without  their  Knowledge.  It  may  be  so ;  and  yet 
might  be  within  their  Knowledge,  in  a  Sense,  making 
tm  liable  as  Owners ;  as,  if  their  Agent  was  directed 
take  an  effectual  Security,  his  Duty  required  him  to 
i^e  their  Names  upon  the  Registry ;  and  if  so,  it  would 

very  difficult  to  say,  they  had  not  Possession  of  the 
ip :  the  Possession  of  some  Owners  being  the  Posses-    Possession  of 
Q  of  all.  some  Owners 

the  Possession 

rhere  is  a  Right  therefore  to  make  this  Proof  against  * 
'  separate  Estate  of  Devatpies  and  Co. :  but  I  would 
'  refuse  an  Issue,  whether  these  Persons,  or  any  of  theai, 
^  liable  with  any  other  Persons,  and  whom,  for  the 
impairs  of  the  Ship.  My  Opinion  is,  that  they  are  liable. 
ike  the  Order;  with  the  Declaration,  that  it  appears  there 
no  joint  Estate  of  the  two  Houses  C^^. 


Co  J  Sec  the  Note,  iGFe^.  194,  n.  (aj,  to  Ex  parteTaiiL 


CANHAM 
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jlll%.  CANH AM  «.  JONES. 

No  exclusive    ri^HE  Bill  stated,  that  Isaac  Swaimoh  decreased  wai 

RightinaSub-    X     for  upwards  of  thirty  years  brforc  his  JDeath  die 

ject,  not  pro*  ^^j^  Proprietor  of  the  Secret  or  Recipe  for  preparii^  the    : 
tccted  by  Pa-  . 

^    ^      ^     ^  Medicine  called  Velno\  Vegetable  Synip ;  which  he  had    . 
tent,  prevent^  ■      .        . 

'      Sale  by        purchased  for  £6000 ;  and  by  his  Will  bequeadied  to  the  ^ 

another  Person  Plaintiff;  who  since  his  Decease  continued  to  make  tbe*^ 

under  the  same  same  Preparation,  as  specified  by  the  Recipe ;  and  madc^ 

Title,  not  as-      great  Profit ;  and  would  have  made  much  greater,  if  tb^ai 

suming  the         Defendant  had  not  imposed  on  the  Public  a  spurious  Com-ssj 
Name  and  Cha-        .^j^^  ^^^^^  ^^^  ^^^  ^^^^^ 

racter  of  the 

Plaintiff. 


The  Bill  farther  stated,  that  the  Defendant,  having 
a  Servant  of  Swainson,  was  employed  by  him  ipi  the 
paration  of  the  Syrup:  but  the  complete  Compoaitioq  w  ^ 
never  prepared  by  the  Defendant ;  other  essential  Ingt^' 
dients  being  introduced  by  Swaimot^  himself  in  the  Pi 
sence  of  the  Plaintiff  alone:  the  Secret  or  Reci^ 
known  to  no  other  Person ;  that  the  Defend^int,  being 'dv-^ 
charged  from  his  Service,  had  made  and  advertked  for 
Sale  a  spurious  Preparation  under  the  Name  of  Febo's 
Vegetable  Syrup ;  stated  by  him  to  be  the  same  Medidne 
in  Composition  and  Quality  as  that  made  by  Stcaint&n  and 
the  Plaintiff;  the  Defendant's  Advertisement  certifying, 
that  the  Medicine,  prepared  by  him  at  his  Residence  under 
the  Name  of  Felno's  Vegetable  Syrup,  is  precisely  the  same 
with  that  made  and  sold  by  the  late  Mr.  Svainson ;  and 
frequently  by  Advertisements  and  Hand-bills  and  also  ver* 
bally    using    the    Names  of  rdno,  SKainsotf,    and   the 
Plaintiff,  iu  various  Ways,  iu  order  to  recommend  and 

pronx^ 
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n-omote  the  Sale  of  the  said  Medicine  to  the  Prejudice 
pT    the  Plaintiff. 

The  Bill  prayed  an  Account  and  Injunction,  8be. 

To  this  Bill  the  Defendant  pot  b  a  general  Demuntf 
for  want  of  Equity. 

^f  r.  LeocA,  and  Mr.  Stkubfiili,  io  support  of  the  De- 

■ 

maaxrer* 

The  Purchase  of  this  Recipe  being  stated  m  Ae  Fill  to 
lia  vc  been  made  thirty  Years  ago,  there  is  no  Pretence  for 
111  exclusiye  Right  agamst  all  the  World.  Uad  the  De- 
fea^daot  really^  as  the  Servant  of  Swainson,  acquired  a 
Kaaowled^  of  this  Medicine^  nvhat  was  to  prevent  hik 
aaiwag  it?  The  Bill  however  states  his  to  be  a  spurious 
Composition;  if  it  b  so,  though  an  Imposition  on  the 
P^^ttiilic,  it  can  give  the  Plaintiff  no  Right  to  an  Account. 
1^«  Bill  is  altogether  destitute  of  Equity.  An  e^tclumife 
^^^tbj  Patent (e J  ia  not  asserted;  and  cannot  be  in- 
The  JuriscfictioD  nijast  be  founded  on  the  Viola- 
of  a  legal  Rigbl:  but  no  such  Ri|^  n  stated;  and 
is  no  Instance  ^  an  Action  on  such  a  Case  as  this. 
^  JtauClsm  V.  HmTi  stated  in  P^m(b),  the  Allega- 
1*^^  waS|  that  the  Cloth  aoM  was  of  an  inferior  Quality; 
'^^^  merely,  that  Ae  Name  was  used.  Fraud  b  the  Ground 
1^  ^1  those  Cases.  The  Allegation  of  tbb  BUI  b  not, 
'^^t  the  Article  was  of  inferior  Quality :  according  to  Dr. 
'^ce/e^  ^  spurious**  meaning  dijftreMi,  not  apoi'se. 


ai9 


18  rs. 


CanhaH 
Jovx^ 


^r.  Hart,  and  Mr.  Cocpir,  for  die  Plaintiff. 


O^  Stat.  21  Jmc.  1.  c.  3.        C^J  Popk.  lU. 


Sttaws(m 
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1819. 


Canram 

Jones. 


Swainson  acquired  a  Right  to  make  Use  of  a  particula 
Name;  which  once  occupied,  the  exclusive  Right  is  a 
cessary  Consequence ;  as  in  tlie  Instance  of  the  Title 
a  Newspaper;  and  there  is  no  Limit  to  it.    The  All 
tton  of  this  Bill  amounts  to  Fraud ;  that  the  Defendan 
having  only  a  partial  Knowledge  of  the  Medicine, 
quired  as  the  confidential  Servant  of  Swainson,  represen. 
falsely,  that  his  is  the  same  Composition ;  injuring  t 
Plaintiff  by  injuring  the  Character  of  his  Medicine ;  selli 
a  spurious  Composition  by  the  same  Name  as  that,    Co 
which  the  Plaintiff  had  acquired  the  exclusive  Right  T*lie 
Capacity  to  maintain  an  Action  is  not  essential  to  tliis  Ju* 
fisdiction;' which  stands  upon  false  Representation,  prOf- 
diieing  Injury,  aggravated  in  this  Instance  by  Breach  of 
Trust.     In  Sedan  v.  Senate^  abo^t  two  Years  since,  the 
Defendant,  having  sold  a  Medicine  to  the  Plaintiff,  set  up 
another  under  a  similar  Description  ;  and  in  his  Advertise-* 
ment  adopted  Verses,  which  had  been  attached  to  the  ori^ 
ginal  Medicine.    The  Master  of  the  JRo//s,  sitting  for  tlu0 
Lord  Chancellor,  following  /iogg.  v.  Kirby(a),  gnuited 
an  Injunction  though  the  Plaintiff  had  no  Patent. 


Mr.  Leach,  in  Reply.  ••  ,        .     ' 

.     .    ,  •- 

The  Ground  of  al]  these  Cases  is,  that  Persons,  mea9^ 
jng  to  deal  with  qne  Man,  are  by  j^raud  induced  to  des^ 
with  another;  and.  those  Authorities  would  have  applied, 
if  the  Defendant  had  adverjtised  his  Warehouse  as  *'  Cam^ 
'*  hanC^  Warehouse  for  the  Sale  of  Feino^s  Vegetable 
**  S}'rup :"  but  he  merely  represents,  that  he  sells  as  goo^ 
a  Medicine  under  this  Description  as  Canham,  making  oo 
other  Use  of  his  Name  than  by  entering  into  ComptUfio^ 
yifiih  him. 

(aj  8  Ves.  215. 
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Cakhah 


^ice-Chancellob. 

ill  proceeds  upon  an  erroneous  Notion  of  ex- 

>perty,  now  subsistiogtin  this  Jil^dicine;  which        Jomes* 

having  purchased,  had  a  Right  to  dispose  of  by 

ind,  as  it  is  contended,  to  give  the  Plaintiff  the 

(ight  of  Sale  of.  If  this  Claim  of  Monopoly  can 

ned,  ^  ithout  any  Limitation  of  Time,  it  is  a  much 

It  than  that  of  a  Patentee :  but  (he  Violation  of 

I  which  the  Defendant  is  charged,  does  not  fall 

Cases,  in  which  tlie  Court  has  restrained  a  , 

Attempt  by  one  Man  to  invade  another's  Pro* 

appropriate   the   Benefit  of  a  valuable  In- 

tbe   Nature  of  Good-will,  consisting  in.  th« 

of  his  Trade  or  Production,  established  by  in- 

erit :  the  other  representing  himself  to  be  th« 

HI,  and  his  Trade  or  Production  the  same ;  as 

Kirbj/(a);  combining  Imposition  on  the  Pub- 

jiuy  to  the  Individual 

not  that  Sort  of  Case.  The  Observation  is  cor- 
ie  Bill,  stating  the  Defendant's  Medicine  to.  be 
isserts  it  not  to  be  the  same  as  the  Plaintiff's, 
idant  does  not  hold  himself  out  as  the  Repre- 
r  Swainson,  settmg  up  a  Right  in  that  Charac- 
Vledicine  purchased  by  him  -;  but  merely  repre- 
he  sells,  not  the  Plaintiff's  Medicine,  but  one 
a  Quality.  He  is  perfectly  at  liberty  to  do  so. 
Itisivc  iii^t  in  this  Medicine  ever  existed,  it  has 

'undation  of  this  Bill  therefore,  die  exclusive 
rted  by  the  Plaintiff,  failing,  all  the  consequential 
t  witli  it ;  and  the  Demurrer  must  be  allowed. 

Ves.  US.    Sec  IFUkint  v.  Aiken,  17  Ves.  422. 

CHALMERS  .    . 


n  c^: 


DiCB4NGERY. 


Rolls. 
IfofvA  15.  CHALMERS  «.  STORIL. 

General  Dis-    ^LEXANDER  Jekyll  Chalmers  by  Iu>  WiD,  dr 

position  by        •«*  in  October  1810,  disposed  to  follows: 
Will  not  re- 

JcTellw.  Spt        «  I  give  to  my  dear  Wife  Jnna  Maria  Ckalmm. 

ciiication.  '^  ^y  ^^^  Children,  namely,  my  Daughter  jtnna  "' 

General  Dis-  ^  Chalmen  and  my  Son  John  Chabnertf  atl  my  Eftaai^ 

position  of  alt  **  whatsoever,  to  be  equally  divided  amongst  them,  wl|^ 

the  Testator's  a  th^  i^^l  or  pefvonal,  making  no  Distinction  in  Fnvar 

Estates  real  or  €i  „f  the  Male,  as  it  is  my  Intent,  that  my  Danghter  shiH 

wTll^dllf  •'  have  an  eqnal  Shaic  ^ith  my  Son  of  all  my  ftoper^r 

Children  to  be  ""  •^^^  1*^*^  ^  following  Legacies  ;*"  apecifying  tws 
equally  divided  *i"i^  Sums  to  two  Persons  for  Life,  and  at  their  litA 

among  them,  to  devolve  to  his  ChildreB  equally.  The  Testator  then  spe- 

subjoct  tu  An-  cified  the  Ph>perty  bequeathed  by  him  as  consisting  of 

nuitics,  on  Fieebold  Gtottnd  Kents,  Money  on  Mortgage,  Amaiam 

Death  to  de.  ^^  g^^  ^  ^^^  ^  AmnicM,  &c.  and  proceeded 

volve  to  his         .  ^ 

Children  equal- "*"■• 

ly ;  the  Portion 

of  the  Wife  up-      ^'  It  is  my  further  Will  and  Intention  that  in  case  ef  the 

on  her  Death  to  ^  Death  of  my  dear  Wife  Anna  Maria  Chalmen  tkc 

his  Children      «<  Portion  or  Part  lierein-before  bequeadied  her  shall  de- 

equally,  upon  a  gceud  to  my  two  Children  equally  and  in  the  Eifcotrf 
their  Deaths       „  ^^^  ^^j^  j^^  ^^^  j^^^  ^^^  ^^  ^^^  ^.      ^^ 

before  her  their  ,>  ,       ,  .^     ,     ^     .  «         ,  ^        .  ... 

Portion  to  h  r  *  Portion  or  Parts  left  or  bequeathed  by  ■* 

during  Life,  '*  ^^  ^^  Instrument  uuto  them  and  in  the  Event  of  the 
%ith  a  Limita-  ''  Deaths  of  my  said  dear  Wife  and  two  ChiUran  (tkata 
tion  over  upon 

the  Death  of  all,  without  Issue  of  the  Children  :  whether  an  Estate  for 
Life  or  absolute  to  the  Wife,  Qutere. 

Widow  put  to  Llt'Ction  between  Dower  and  Interests  under  a  Will; 
to  be  first  asceriaiued. 
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to  say)  supposing  my  two  Children  now  Infants  die 
without  Issue  it  is  my  further  Will  that  my  Mother  and 
Sister  Frandna  before  mentioned  should  inherit  after 
them  the  whole  of  tl^e  said  Properties  during  thw 
Lives,  and  at  their  Death  that  it  should  go  in  r^ular 
Descent  to  the  Children  of  my  Sisters."  T*he  Testator 
>pointed  his  Wife  and  the  Defendant  Storil  his  Exe* 
itors. 


V$ 


1613. 


Chalmus 
Srtoniu 


The  Bill,  contending,  that  the  Plaintiffs,  the  two  infiint 
hildren,  were  entitled  each  to  one  full  third  Part  of  the 
[ear  Residue  of  the  Testator's  real  and  personal  Estate, 
id  that  the  Plaintiff,  the  Widow,  was  entitled  to  the  other 
lird.for  Life  with  Remainder  to  the  two  Children,  in  case 
ley  survived  her,  and  that  the  Widow  .ought  to  be  put  to 
er  Election  as  to  her  Right  to  Dower,  prayed,  that  the 
Vill  may  be  established^  8cc« 

Sir  Artkmr  Piggaftt  and  Mr.  QuUen,  for  the  Plaintiffs. 

Sir  Snmuel  ItomiUy,  and  Mr.  Johnson ;  Mr.  Parker, 
!ilr.  jibercrombie,  Mr.  Home,  Mr.  Roupell,  and  Mr. 
tredove,  for  the  several  Defendants. 


Tlie  Master  of  the  Rolls. 

As  to  the  Question,  whether  the  whole  personal  Estate 
wsses  by  the  Will,  my  Opinion  b,  that  it  does.  The 
Testator  gives  all  bis  Estate  whatsoever,  whether  real  or 
personal,  to  be  divided  between  his  Wife  and  Children. 
rfae  subsequent  Enumeration  of  the.  Articles,  of  which  he 
Eupposed  his  Property  to  consist,  does  not  limit  the  Gift 
o  the  Particulars  specified.  Inteodmg  to  give  every 
rhing  he  could  he  has  incorrectly  stated  what  he  had. 
tu    the   Case    of  Bridget  ▼.  Bridge  cited   by    Mr. 

Roper 


Chalmers 
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1813*  Roper  (a)  from  Finer,  die  Words  were  more  restrict! fg  t 
**  viz."  being  immediately  added  to  tlie  Gift  of  the  Remain* 
der  of  his  Estate :  but  Lord  King^s  Opinion  was,  that  the 
Storil.  Words,  following  tlie  ''  viz./'  did  not  restrain  the  precede 
ing  general  Words ;  but  were  added  by  way  of  Enumera- 
tion or  Description  of  the  chief  Particulars,  whereof  his 
Estate  consisted :  which  Construction  was  strengthened  by 
the  Words  immediately  following,  appointing  his  Son  sole 
Executor;  and,  when  the  Testator  disposed  of  the  Re- 
mainder of  his  Estate,  it  was  plain,  that  he  did  not  intend 
to  die  intestate  as  to  any  Part  of  it* 

Here  the  Testator  disposes  of  tlie  whole  of  his  personal 
Estate ;  and  therefore  does  uot  mean  to  die  intestate  as  to 
any  Part  of  it.  , 

As  to  the  Interest  the  Widow  takes,  whether  absolute, 
or  for  Life  only,  upon  the  whole  Will  that  is  a  very  doubt* 
ful  Question.  With  regard  to  the  real  Estate  it  is  a  mere 
legal  Question ;  and,  being  doubtful,  ought  to  receive  the 
Decision  of  a  Court  of  Law ;  and  I  shall  suspend  my 
Decision  as  to  the  personal  Estate  in  the  mean  time. 

As  to  her  Right  to  Dower,  whether  she  took  under  the 
^  Will  an  absolute  Interest,  or  for  Life  only,  it  is  a  Case  of 

Election ;  the  Claim  of  Dower  beii^  directly  inconsistent 
with  the  Disposition  of  the  Will,  llie  Testator  directing 
all  his  real  and  personal  Estate  to  be  equally  divided,  &c. 
the  same  Equality  is  intended  to  take  place  in  the  Divi- 
sion of  the  real  as  of  the  personal  Estate ;  which  cannot 
be,  if  the  Widow  first  takes  out  of  it  her  Dower,  and  theo 
a  Third  of  the  remaining  Two -thirds.  Farther,  by  do- 
scribing  his  English  Estates  he  excludes  the  Ambiguity, 

(a)  2  Rop.  387.  8  Tm.  Tit.  Devise,  295.  PI.  15. 
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wnic^u  Lord  Thurlow  in  Foster  v.  Cooke  (a)  imputes  to  the  1813. 

Words  "  my  Estote,"  as  not  necessarily  extending  to  the     Chalmers 
Wife's  Dower.  v. 

Storil*  ^ 

Here  the  Testator  says,  tlye  Property  thus  bequeathed  by    General  Ex- 

him  consisU  of  these  Particulars.     It  is  therefore  the  Pro-  P^ession  "  my 

perty  itself,  thus  described,  that  is  the  Subject  of  the  De-  ... ,, 
-  ,  .         ...^  t.^T       .t-     ^*^^  "^'  neces- 

vise  ;  and  not  what  might  m  Contemplation  of  JLiaw  be  the  g^rjiy  extcnd- 

Testator's  Interest  in  that  Property.    This  is  therefore  a  ing  ^q  Dower. 

Case  of  Election :  but,  before  she  can  be  compelled  to 

elect,  she  is  entitled  to  know  what  she  has  a  Right  to  under 

the  Will.    As  to  the  Estates  out  of  this  Kingdom^  I  can* 

not  decide  what  she  is  entitled  to  in  them. 


-A  Geise  was  directed. 


CaJ  a  Bra.  C.  C.  3i7. 


'■■"'  Rolls. 

1812, 
June  22.  30. 

D'AGUILAR  V.  DRINKWATER.  "^"ff  ,^' 

Aug,  4. 
pSTER  Drinkwater   by  his  Will,  dated  the  1st  of    Marriage  held 

Jiiiif,  1801,  after  making  a  large  Provision  for  his  ^^  have  been 
^^  Sons   Thomas  and   John,    gave    to  them  and   to  ""^^^  Consent 
k*»  Son-in-law    John    Pemberton   Heywood    ^20,000,  ^J,J J'^^^^j 
JHHI  Trust  to  place  the  same  out  at  Interest,  upon  real  or  t^o  Jgh^explels- 
^^vernroeut  Securities,  and  pay  and  apply  the  Interest  ^j  ^^^  ^y^^^^ 
^  Dividends,  or  so  much  thereof  as  they  or  the  Survivors  lutely,  but  in 

general  Terms; 
that  he  would  not  stand  in  the  Way  of  any  Arrangement  by  the  Co- 
Trustees,  &c. ;  and  advising  a  Settlement;  having  previously  encou* 
raged  the  Proposal ;  and,  though  Fraud  was  not  imputed,  having  a 
Prospect  of  Benefit  from  the  Forfeiture, 

VoL.lI.  Q  or 
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■ 

1811?.         or  Survivor  should  think  fit^  for  the  Maintenance  and  EdtH 
^,  y^'^  cation  of  his  Daughter  Eliza  Drinkwater;  and.  if  she 

shall  attain  the  Age  of  twenty-one  Years,  before  she  mar- 
DiuNKWATER.  '"i^s,  thcu  ffom  thc  Time  of  her  attaining  such  Age,  untiE 

^le  shall  marry,  to  pay  to  her  for  her  own  Use  the  Interest 
and  Dividends  of  the  said  Sum  of  £20,000 ;  and  if  his  s^id 
Daughter  shall  liappen  to  marry,  whether  before  she  at* 
tains  the  Age  of  twenty-one  Years,  or  after,  without  the 
Consent  in  Writing  of  his  said  Trustees,  or  such  of  them 
as  shall  be  then  living,  first  had  and  obtauied,  then  he 
ga^e  the  said  Sum  of  ^20,000  and  the  Interest  tliereof  to 
his.said  Trustees,  or  such  of  them  as  shall  be  then  livings 
to  be  by  them,  or  such  of  them  as  shall  be  then  living, 
settled  and  applied  in  such  Manner  for  the  separate  Use 
and  Benefit  of  his  said  Daugliter  and  her  Issue  as  to  them, 
his  said  Trustees,  or  such  of  them  as  shall  be  then  living,, 
shall  seem  proper,  without  being  in  any  Manner  account- 
able to  her  or  any  Husband  she  may  happen  to  marry  re- 
specting the  same  ;  and  he  declared,  that  the  same  shall  be 
in  no  respect  subject  to  the   Debts,  Control,  or  Kngage- 
ments,  of  any  Husband  his  said  Daughter  shall  so  marry; 
and  in  case  his  Daughter  shall  never  marry,  then  that  hi» 
said  Trustees  shall  pay  to  her  the  Interest,  Dividends,  and 
yearly  Produce,  of  the  said  Sum  of  j£20,000  during  her 
Life ;  and  at  her  Death  shall  dispose  of  the  Principal  in 
such  Manner  as  she  shall  by  her  Will  direct ;   or,  if  the 
makes  no  Will,  then,  to  her  next  of  Kin,  according  to  the 
Statute  of  Distributions :  and  if  she  shall  marry  without 
such  Consent  as  aforesaid,  and  die  in  the  Life-time  of  her 
Husband,  then,  upon  her  Death  the  said  Sum  of  <£i20,000 
shall  in  like  Manner  go  to  the  next  of  Kin  in  ExclusioD 
of  such  Husband ;  and  if  his  said  Daughter  Eliza  shall 
iiKirry  with  the  Consent  of  his  Trustees  first  had  and  obr 
tained  in  Writing,  then  that  the  Sum  of  ^10,000,  Part  of 
the  said  Sum  of  £C0,000,  shall  be  paid  to  her,  or  the 
Stocks,  Funds,  or  Securities,  to  that  Amount  shall   be  as- 
signed 
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to  Iter,  OF  as  she  shall  direct,  upon  such  Marriage  1812* 

ODsenty  and  die  reniaininff  Sum  of  ^10,000,  the  re-  _,  a^^*"^ 

r  of  the  said  Sum  of  £20,000,  shall  be  settled  to  ^^ 

arate  Use,  and  be  at  her  own  Disposal,  without  be-  Drinkwatbr# 
ject  to  the  Debts,  Control,  or  Engagements,  of 
isbandi 

Testator  gave  to  Trustees  £10,000  for  the  Bene6t 
Daughter  Margaret,  the  Wife  of  John  Pemberton 
)od;  in  order  to  make  up  with  the  £10,000  he  had 
er  on  her  Marriage  the  Sum  of  £20,000  for  her 
D ;  and  appointed  his  two  Sons  (to  whom  he  gave 
^sidtie)  and  Heytvood,  Guardians  of  his  Daughter 
during  her  Minority,  and  Executors. 

ta  Drinkwaterf  having  attained  twenty-one  in  Octo^ 
JOC,  married  in  December  1809  George  Charles 
uilftr;  and  they  filed  the  Bill  against  the  Trustees; 
ng  her  Fortune  under  the  Will,  as  upon  a  Marriage 
le  Consent,  required  by  the  Testator,  under  tliese  Cir- 
mces. 

September  1809  Miss  Drinkwater  communicated  to 
brothers  Captain  D^Aguilar^s  Proposals;  to  whom 
W)df  at  whose  House  she  then  was,  sent  the  follow- 
stter :  "  Dear  Sir,  As  I  conclude  you  will  have  a 
mey  over  the  Hills  in  Contemplation,  I  beg  leave  to 

that  I  shall  be  very  happy  to  see  you  at  Wakefield'. 

October,  1809." 

ptain  D'Jlguilar  having  accepted  that  Invitation,  his 
ssses  were  for  some  Time  received  without  Objec- 
but  at  length  a  Difference  arose  upon  a  Proposal  by 
Vustees  of  a  Settlement ;  and  that  Captain  jyAguilar 
d  quit  the  Army.     The  Irritation,  produced  by  this  ' 

Q^  Difference^ 
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1812.         Difference^  went  to  soch  an  Extent,  tFiat  the  two  Brodieis 

^  v^/^  declared  their  Resolution  not  to  consent  to  the  Match  on 

any  Terms :  but  the  Distress  of  their  Sister  at  this  Dechn 

Drink  WATER   ^*'*^"  induced  them  afterwards,  on  the  14th  November,  to 

promise  her  to  give  their  written  Consent ;  protesting,  that 
they  did  so  most  reluctantly,  and  only  in  consideration  o§ 
her  Sufferings ;  apprehending  her  life  to  be  in  Danger ; 
and  they  slated,  tliat  they  had  written  to  Heyzoood  accord- 
ingly. 

Tlie  Answer  to  that  Communication  was  by  a  Letter 
from  IJeywood  to  John  Drinlacater,  dated  the  15th  of 
November,  containing  the  following  Passages : — **  I  can 
''  only  repeat  what  I  have  already  said,  that  I  will  never 
'^  stand  in  the  Way  of  any  Arrangement  Tom  and  you 
*'  think  right  with  respect  to  Eliza^s  Concerns.  You  do 
*'  not  sufficiently  state  what  you  have  agreed  to  more  than 
*'  that  you  are  to  give  your  written  Consent  ta  the  Maor- 
^*  riage.  I  presume  there  is  to  be. some  Settlement;  be* 
^  cause,  if  she  marries  witli  our  general  unqualified  Con* 
*'  sent,  he  will  get  the  whole  of  her  Fortune  :  ^10,000  ia 
*^  her  OMU  Right,  and  tlie  other  i?  10,000  she  may  give 
**  him  the  Day  after  the  Marriage.  I  suppose  it  is  the  In«> 
*'  terest  of  the  «£  10,000  that  he  is  to  have,  as  he  proposed 
*^  here.  I  mention  these  Things  not  with  any  View  of 
*'  raising  Objections,  or  as  meaning  at  all  to  differ  from 
*'  you,  but  that  die  Thing  may  be  fully  uoderstoodp  so- 
'^  that  there  may  be  no  Disputes  hejneafter." 

After  noticing,  as  an  Object  of  Captain  D^Jguilar,  the 
Settlement  of  ^500  a  Year  on  him  for  Life,  the  Letter 
proceeds  thus : — *^  We  hear  he  is  to  join  his  Raiment  in 
^'  December:  if  so,  and  the  Marriage  is  to  take  place  be- 
*  *'  fore  he  goes,  there  cannot  be  much  Time  to  lose.  I 
^'  should  wish  to  see  the  Settlement,  before  it  is  engrossed ; 
^'  as  I  feel  it  is  a  Sort  of  Duty  to  take  care,  that  what  is 

**  dune. 
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^one^  i5  done  properly.    The  Mode  of  giving  our  Con-  1812. 

sent  in  Writinc  is  by  signins  the  Settlement ;  and  not     >^,  ^^^'^ 
by  givnig  a  general  unqualined  Consent ;  as  by  your  Let-  ^^ 

ter  you  seem  inclined  to  do.  If  all,  that  is  asked^  is  the  Drink  water. 
£500  a  Year,  the  shortest  and  least  expensive  Method 
of  settling  wonld  be  to  let  the  Marriage  take  place  with- 
out any  formal  Consent,  and  let  us  sign  an  Undertaking 
to  allow  him  ^500  a  Year  for  Life,  in  the  Event  of  her 
dying  in  his  Life-time  without  Children :  but  perhaps  it 
will  be  more  satisfactory  to  Eliza  to  have  it  done  by  a 
formal  Settlement  made  with  Consent." 

Thomas  and  John  Drinktcater  by  separate    Letters, 
ated  the  3d  of  December,  the  one  to  his  Sister^  the  other 
Captiun  D*Aguilar,  expressed  a  formal  Consent  to  their 
^larriage ;  declaring,  that  it  was  given  in  consequence  of 
^  Premise  extorted  against  their  Judgment  and  a  sense  of 
uty,  from  an  Apprehension,  that  her  Life  was  in  Dan- 
cr.     On  the  8th  of  December  the  Plaintiflfs  were  married ; 
Slaving  by  Articles  settled  £10,000,  Part  of  the  £20,000 ; 
^▼ing  Captain  D'Aguilar,  in  case  he  should  survive  his 
AVife,  the  Interest  for  Life.      Ueywood,  who  had  in  Con* 
versation  admitted,  that  Things  had  gone  too  far  for  cither 
Party  to  retract,  himself  appointed  the  Day  for  the  Mar- 
riage ;  and  brought  his  Wife  to  attend  her  Sister.     By  his 
Answer  he  insisted,  that  his  Letter  of  the  15th  of  NovenS' 
her  was  intended^  not  as  an  unqualified,  but  only  as  a  con- 
dit  jonal,  Consent. 

Sir  Samuel  Romiliy,  Mr.  Leach,  and  Mr.  Home,  for 
tlie  Plaintiffs. 

All  the  Authorities,  applicable  to  the  Question  in  this 
Cause^  are  collected  in  Dashwood  v.  Lord  Bulkeley  (a) ; 

(a)  10  F«.  230. 

Q3  and 
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1812.         and  were  again  much  considered  by  the  Lord  Chanedhr 
^,  ^^  in  a  more  recent  Case,  Clarke  v.  Parker  (a).    The  Result 

IS,  that,  where  Consent  to  Mamage  is  required|  no  precise 
)rink WATER.  Form  is  necessary.      If  the  Consent  is  directed  to  be  in 

Writing,  it  must,  generally  speaking,  be  in  VVritii^;  that  is^ 
a  parol  Consent  will  not  be  sufficient :    but  no  precise 
Form  is  required :  one  may  delegate  his  Authority  to  the 
others;   and  Consent^  whether  by  Parol  or  Wriung,  i(3 
withheld  on  unreasonable  Grounds,  is  dispensed  with  ii 
Equity.    Under  the  Marriage  Act  (b)  Acquiescence  an 
general  Encouragement  of  Addresses  have  been  held  su 
ficient  to  constitute  Consent ;    not  to  be  retracted  witho 
some  special  Ground  afterwards  discovered.    Here  is  Co 
sent  in  each  Mode :    by  Writing,  and  by  Encourageme 
of  the  Addresses.     The  first  Letter  of  lieywood,  coi 
dering  the  Circumstances,  and  the  Purpose,  for  which 
invited  the  Plaintiff  to  his  House,  would  alone  be  an  i « 
plied  Consent  in  Writing :    but  hb  subsequent  Letter 
the  15 til  of  November  is  an  express  Admbsion^  that  he  <} 
legated  his  Authority  to  the  Bi others ;  who  gave  a  form. 
Consent  in  Writing.     If  tlie  Plaintiff  was  justifiea  in  r 
Aising  to  accede  to  what  lieyKood  suggested  in  that 

ter,  this  is  precisely  the  Case  of  Lord  Strange  v.  Smith  (c .  )* 

What  Right  had  Heywood  to  interfere  as  to  her  Fortnnc^^* 
to  insist,  that  she  should  not  have  either  th^  one  or  ti]^^-  ^ 
other  Sum  of  ^10,000  in  the  Manner  proposed  by 
Father ;  but  that  the  whole  should  be  settled  ^pon  h 
next  of  Kin,  hb  Wife  being  one;  excluding  her 
baud,  if  there  should  be  no  Children  ?  The  Testator  h 
himself  prescribed  the  Arrangement  of  her  Fortune  i 
Terms  excluding  all  Interposition  of  the  Trustees.  Tli 
Case  has  the  Peculiarity,  that  Consent  is  limited  to  niei 
Approbation  of  the  Person  ;  not  including  any  Power  ' 

(a)  This  Case  will  be  re-  (b)  Stat.  26  Geo.  %  c. 

ported,  18  Ves.  (t)  Amb.  263. 

stipul 
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stipulate  for  a  Settlement;   a  Discretion  in  other  Cases,  1812. 

^nAnch  conld  harcHy  be  considered  as  exerdsed  by  a  simple     t\»  a^^^  ^« 
Acquiescence  in  the  first  Address.  ^^ 

PRTNK\VATglf._ 

A  stronger  Case  than  Daley  v.  Desbauverie  (a)  cannot 
^  stated :  a  Letter,  saying  merely  "  we  shall  be  obliged 
-**  to  consent,"  was  held  an  actoal  Consent  in  Writing. 
Mesgrett  v.  Mesgrett  (b)  applies  also  in  this  Respect ;  that 
"nhe  Person,  whose  Consent  was  required,  wonid  derive  Be- 
nefit from  a  Marriage  without  Consent ;  and,  though  in 
this  Instance  certainly  no  improper  Motive  is  imputed,  the 
-Court  will  view  with  great  Jealousy  a  Refusal,  and  with 
much  more  a  Retraction,  of  Consent  under  such  Circum^ 
stances. 

Mr.  Richards,  for  the  Defendant  Heywoodi  Mr.  I  I  art ^ 
«nd  Mr.  Aimliey  for  the  other  Trustees, 

Here  is  no  Consent,  such  as  the  Will  requires ;  and  the 
Court  has  no  Jurisdiction  to  supply  tUat  Consent.  Tlie 
first  Letter  of  Hej/u-ood  is  a  mere  general  Invitation ;  with- 
out, as  it  appears,  even  a  Knowledge  of  any  Attachment. 
Ilie  second  Letter,  if  it  can  be  considered  a  Consent,  is  not 
a  general,  unqualified.  Consent  within  the  Meaning  of  the 
Will ;  importing  a  Condition ;  advising  his  Brothers-in-law 
as  to  their  Conduct ;  and  stipulating  at  least  for  a  proper 
Settlement.  It  cannot  be  maintained,  that  a  Trustee, 
having  this  Discretion  under  fhe  Will  of  a  Parent  to  give 
or  withhold' Consent  to  the  Marriage  of  his  Child,  was  not 
bound  in  the  due  Execution  of  that  Trust  to  see,  upon 
nhat  Foundation  his  Consent  was  required ;  and  upon  the 

CaJ  2  Jik.  261 ;  cited  2  (bj   2  Vcr/i.  580.    1  F.q. 

Fes.  535.  Ca.  Abr.  HI.  PI.  7. 


Q  4  Pj  oposal 
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1812.  Pkroposal  of  an  Officer,  having  no  Provision  i»  offer,  t0 

2^^"^^  make  a  Setdement  the  Condition  of  his  Consent.    Such 

an  Authority  could  not  be  delegated :  nor  did  the  Lord 

DaiVKWATca.  ^^^^^^l^^  '^^l^*  **^  ^^  might ;  however  anxious  in  Dash^ 

wood  V.  Lord  Bulkiley  and  Clarke  v.  Parker'to  prevent  a 
Forfeiture;  and  with  that  View  inquiring,  whether  the  par- 
ticular Trustee  had  such  Communication  with  the  otbere 
as  would  bind  him*  The  Plaintiff  was  so  far  from  con- 
ceiving,  that  he  had  the  Consent  of  the  Tnisteea,  that  for  a 
Tim6  he  abandoned  all  Thoughts  of  th^  Marriage  ;  say« 
ing,  the  Thing  was  over.  The  Authority  of  Daley  v.  I>es> 
bouverie  is  much  weakened  by  the  Lord  Chancellor*^  Gt^ 
servations  in  Dazhwood  v.  Lord  Btilkeley. 

Sir  Samuel  Romilly,  in  Reply. 

The  Effect  of  the  Evidence  as  to  the  Plaintifi^s  AbtQ* 
donment  is  much  misunderstood.  Those  Expressions  did 
npt  ar^se  from  his  Conviction,  that  he  had  not  the  Conacnt 
of  the  Trustees ;  but  were  the  Consequence  of  a  Letter 
from  Mrs.  D'AguUar ;  who  at  that  Time  was  deluded  into 
a  Persuasion,  that  bis  Views  were  mercenary.  There  is 
no  Reason  to  conclude,  that  the  Lord  Chancellor,  though 
certainly  expressing  some  Dofibt  upon  the  Principle  of 
Lord  Hardwicke*s  Decision  in  Daley  v.  Desbouvtrie^ 
intended  to  over-rule  that  Case ;  tp  whicb*IiOrd  Hardwickt 
refers  in  Lord  Strange  v.  Smith ;  |iud  the  Lord  Chancel- 
lor  observes,  that  Lord  Hardwicke's  Not^s  confirm  the  Re- 
port. The  Decision  of  Dashwood  v.  J^ord  Bulkeley,  upon 
Circumstances  perfectly  different,  ceftajnly  does  not  affect 
It.  The  clear  Result  of  idl  the  Authorities  esublbhes  the 
two  Propositions,  which  must  determine  this  Case ;  that 
the  particular  Form  of  Consent  is  pot  essential ;  and  thai 
Consent,  once  given,  cannot  without  Reason  be  withdravrp ; 
especially  if  the  Person,  so  withdrawing  his  Consent, 
would  derive  a  Benefit  from  a  Marriage  without  Consents 


D'Aguilar 
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that  respect  this  Case  cannot  be  distinguished  from  1812. 

Rgre^/  V.  Mesgrettf  except  that  here  is  no  Imputation  of 
lid  against  Heywood;  who  however  acquiesced  in  the 
intiff's  Addresses,  until  their  Affections  were  engaged;  Drinkwatciu 
^  U'hen  this  Union  became  essential  to  her  Health, 
nripts  to  withdraw  his  Approbation ;  and  his  Wife  maj 
s  a  Benefit  by  the  Forfeiture.  A  conditional  Consent 
omes  absolute,  when  the  Condition  is  performed.  The 
ter  of  the  Idth  Nawembtr  admits  only  this  Construe* 
:  ;  tliaty  if  they  give  their  Consent,  he  will  make  no  Ob- 
ion ;  though  he  thinks  the  proper  Course  is  to  have  a 
llenient  executed.  After  that  the  most  formal  Consent 
I  given  by  tlie  Brotliers:  Heywood  himself  fixed  the 
y  ;  and  the  Marriage  took  place  on  that  Day.  These 
cumstances  go  far  beyond  Daley  v.  Desbouverie;  and 
et  all  the  Difficulty  the  Lord  Chancellor  felt  upon  that 


The  Master  of  the  Rolls. 

181S, 

The  Question  in  this  Case  is,  whether  the  Marriage  of  Ang.  4. 
3  Plaintiffs  is  to  be  considered  as  a  Marriage  with  the 
>iisent  of  the  three  Trustees,  named  in  the  Will  of  Mrs. 
*jtguilar*s  Father.  It  appears,  that  hi  Septemler,  1809> 
issi  Drinkzcater,  now  Mrs.  D'Aguilar,  had  informed  her 
rothers  John  and  Thomas  Drinktcater,  two  of  the  Trus- 
5Sy  that  Captain  D^^guilar  was  praying  his  Addresses  to 
r :  a  Communication  they  understood  to  be  made  for  the 
jrpose  of  learning  their  Opinion  with  respect  to  the  Pro- 
icty  of  receiving  such  Addresses.  In  llieir  Answers^ 
licb  are  in  Evidence,  there  is  at  least  nothing  of  Dis- 
uragement  or  Dissuasion.  On  the  4th  of  October  Mr. 
^eywood^  the  third  Trustee,  who  was  married  to  a  Sister 
Miss  Drinkwater\  wrote  to  Captain  D*u^gt<i/crr  the 
[ote,  which  is  in  Evidence;  inviting  him  to  Wakefield^ 

where 
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1813.  where  Mbs  Drinkwater  was  tlien  residing  at  Mr.  He^ 

^  ^*^^^  ovoiTs  House.     Her  Brothers'  Letters  are  directed  to 

there.     Captain  D'jiguilar  weut  accordingly.    The 

Drinxwateu*  '^  ^  ^^^  *^  Object,  of  stich  an  Invitation  msst  ha__ 

Jbeen  to  afford  to  Captain  D'^gtii/ar  and  Miss  Drinkwa^^ 
frequent  Opportunities  of  Intercourse.     It  appears,  fc:::; 
lyefore  the  End  of  the  Month  a  mutual  Attachment 
understood  in  the  Family  to  have  been  formed.     From 
Beginning  it  was  known,  that  Captain  lyAguilar 
the  Army :  a  Circumstance,  that  had  not,  as  far  as  appe^i^ 
drawn  n-om  any  of  the  Trustees  an  Expression  of  Diss^nj 
or  eren  of  Caution ;   and  now,  if  Miss  Drinkwater  "wm 
ready  to  contend  with  the   Disadvantages  of  being  a  StJ-- 
diei^s  Wife,  and  under  the  Impression,  that  she  was,  Tho^ 
mas  Drinkwater,  speaking  for  himself  and  his  Brotiier, 
says,  they  conceived  themselves  justified  in  giving  their  Ac* 
quiescence. 


After  a  mutual  Attachment  had  been  sufifered  to  grow 
up  under  the  Sanction  of  the  Trustees^  it  would  be  some- 
what late  to  state  Terms  and  Conditions,  on  ^hich  a  Mir- 
riage  between  the  Parties  should  take  place ;  as  thejmust 
either  have  done  Violence  to  their  Affections,  or  have  sob- 
mitted  to  any  Terms,  however  arbitrary  or  unreasooabbi 
that  the  Trustees  might  choose  to  dictate :  but  none  ivere 
even  now  intimated.    The  Acquiescence  of  the  Broditfs 
had  no  Reference  to  any  particular  Mode  of  settling  W^ 
Dtinkwater^s  Fortune.    This  was  probably  deemed  tk 
less  necessary,  as  the  Father's  Will  had  in  Effect  settled 
it  by  providing,  that,  the  whole  of  it  should  in  case  of  k^ 
mairying  without  Consent  be  settled  and  applied  fortb 
separate  Use  and  Benefit  of  his  Daughter  in  such  Manner 
as  his  Trustees  should  think  proper ;  and  IT  she  mtnied 
with  Consent,  that  one  Half  of  it,  viz.  ^f  10,000,  should  be 
settled  to  her  separate  Use ;  and  the  other  Half  be  paid  to 

hcnctf 
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m 
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;«rBelf  (which  of  Course  would  give  it  to  lier  Husband)         1813. 
ijpoti  such  Marriage  wiili  Consent.  ryT^^^ 

A  Settlement  however  was  afterwards  proposed  by  the  DftiVKWATfift« 
Trustees;  and  it  was  also  proposed,  that  Captain  D^jigui- 
ar  sfaould  quit  the  Army.  Upon  these  Points  a  Differ- 
!nce  arose;  which  prodaced  considerable  Irritation  on 
loth  Sides.  The  Brothers  became  violently  averse  to  the 
Vf  atcb  ;  and  declared  their  Resolution  not  to  consent  io  it 
>n  any  Terms.  This  Declaration  haviug  thrown  their 
Sister  into  a  State  of  great  Agitation  and  Distress,  they 
elentcd;  and  on  the  15th  or  l6th  of  November  promised 
ler  to  give  their  written  ""Consent;  protesting  at  the  same 
PiAie,  tliat  they  did  so  most  reluctantly,  and  only  in  Con- 
sideration of  their  Sister's  Sufferings;  whose  Life  tiicy 
ipprehended  to  be  in  Danger.  They  professed  to  waive  all 
Discussion  as  to  Settlement.  They  said,  they  had  written 
:o  Mr.  Heywood;  from  whom  there  had  not  beeu  Time 
to  receive  an  Answer  j  but  that  on  their  leaving  Wakefield 
he  had  assured  them,  that  he  should  be  regulated  by  them ; 
and  woutd  consent  to  whatever  tliey  consented  to. 

.  Upon  his  Answer  to  their  Communication  a  great  deal 
of  the  Argument  has  hinged.  On  the  one  Side  it  is  said  to 
|be  merely  a  conditional  Con^ent^  in  case  Captain  D'^gt/i- 
far  should  execute  such  a  Settlement  as  Mr.  Het/wood 
diould  approve :  on  the  other  it  is  contended,  that  the  Ef- 
fect of  it  is  to  give  hi^  Consent,  in  case  the  Brothers 
should  thuik  fit  to  give  theirs.  1  cannot  help  being  of  Opi- 
nion, that  the  last  is  its  true  Construction ;  for  although 
there  is  a  Variety  of  Presumptions,  and  Suppositions,  and 
Proposals,  and  Suggestions,  scattered  through  it,  yet  they 
must  all  be  understood  to  be  made,  as  he  himself  declares 
Uiey  are  made,  not  for  the  Purpose  of  raising  Objections^ 
or  at  all  differing  from  the  Brotliers^  or  standing  in  the  Way 

oV 
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18IS.  of  any  Arrangement  they  might  tliiuk  right;  but  only 

^,  /^''^         Things  might  be  fully  understood.     If,  after  Things  wer-^^^ 

by  Means  of  this  Letter  fully  understood,  the  Brothei^-^^ 
Drikkwater.  thought  proper  to  give  their  Consent  without  requiring anr.^^^ 

such  Settlement  as  the  Letter  suggested,  surely  he  in  witlf.^^  . 
holding  his  Consent  from  the  Want  of  such  Settleme^^^ 
would  be  differing  from  them ;  would  be  raising  a  mor^^^ 
decisive  Objection ;  and  would  be  standing  in  the  Way  ^^^ 
an  Arrangement^  to  which  they  on  the  whole  View  of  tm^         . 
Case  bad  judged  it  right  to  accede.     All  such  Diflfr 
all  such  Objection,  and  all  such  Obstruction,  he  had 
pressly  disclaimed.    It  seems  to  me  to  come  to  the 
Thing  as  if  he  said  in  fewer  Words  and  plainer  T 
"  If  you  consent  I  consent."     When  therefore 
the  3d  of  December  did  give  their  formal  written  Coa«^/ 
/      I  conceive,  that  his  was  virtually  included  in  theirs.      7*^ 
contend,  that  it  was  not,  is  the  more  extraordinary,  u  j> 
appears,  he  was  actually  consenting  to  the  Marriage:  Ui 
Opinion  being,  that  it  was  under  all  the  Circumstancei  % 
that  it  should  take  place.     He,  as  well  as  Thoma$  Drink' 
vrater,  assented  to  the  Observation,  made  by  the  Witnes 
Mr.  Lawrence^  that  Things  had  gone  toe  far  for  eitlier 
Party  to  retract  with  Honor.     He  himself  fixed  the  Dsj 
for  the  Celebration  of  the  Marriage ;  and  he  brouf^  his 
Wife  to  Irwell  for  the  professed  Purpose  of  attending  kr 
Sbter  to  Church.     Is  it  meant  to  say,  that,  though  hewn 
consentbg  to  the  l^Iarriage,  he  was  not  consenting  to  lb 
Terms,  on  which  it  was  to  take  place  ?    Consent  to  dlP 
Marriage  is  the  Point  in  Issue.    The  Consequences  in     1^ 
fixed  by  the  Father's  Will.     How  is  it  matei^,  that  oo 
consenting  to  the  Marriage  he  regretted,  that  the  FaUi^'' 
Disposition  should  take  Effect  ? 

The  Reluctance  of  the  Brothers  continued  to  the  Itf^ 
They  gave  their  written  Consent  grudgingly,  and  onlj  1^ 


r^  ^ 
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use  tlicy  had  promised  (o  give  it :  bat  I  cannot  therefore  13 13* 

Id,  that  the  Marriage  was    without  their  Consent  in     ^,  ,^^^^^ 

riting.    1  must  say,  1  am  quite  at  a  Lioss  to  discover  from 

i  Evidence  any  solid  Ground  for  this  Reluctance.  There  Dkivkwatxr. 

i  but  two  Reasons  for  it  suggested :  the  Profession  of 

iptaiii  D^jlguilar,  and  his  alledged  mercenary  Motives. 

to  the  former,  it  was,  as  I  have  already  said,  knows 
»ni  the  Beginning ;  and,  if  it  was  deemed  an  Objection, 
It  Objection  ought  to  have  been  made  at  the  earliest 
ssible  Moment.    It  was  a  strlinge  Tiling  to  suffer  their 
Iter  without  one  Word  of  Disapprobation  to  receive  the 
Idresiies  of  a  Soldier,  and  then  tell  her,  she  must  not 
iuk  of  marrying  him,  because  he  was  a  Soldier.    The 
ler  was  a  much  more  serious  Ground  of  Objection :  but 
liink  the  Conclusion  as  to  Captain  D'jiguilar's  merce- 
ry Motives  was  drawn  from  very  insufficient  Premises. 
never  appears  to  have  been  expected,  that  he  should 
iDg  any  Tiling  into  Settlement.  ^  He  could  have  no  In- 
rest  ill  wishing  a  Settlement  of  Miss  Drinkwaier*s  For- 
ne  to  be  made.    The  Father's  Will  was  as  good  a  Settle- 
lent  as  he  could  desire :  but,  if  there  was  to  be  a  Settle- 
leot,  be  proposed,  that,  in  case  he  survived  his  ^yife,  be 
lould    have   the   Interest  during  Life  of   that  Sum  of 
*lO,000,  wiiich  the  Will  had  in  Ei&ct  said  should  belong 
bsolutely  to  any  such  Husband  as  the  Trustees  should  ap- 
rove.     Surely  this  was  no  such  extravagant  Proposal  as 
>  warrant  an  Inference,  that  the  Person  making  it  could 
1  desiring  the  projected  Union  be  influenced  by  nothing 
ut  mean  and  mercenary  Motives.     It  is  very  rare   to  see 

Settlement  of  a  Wife's  Fortune,  in  which  a  less  Interest 
I  given  to  a  Husband ;  and  it  is  all  the  Interest,  which 
Captain  lyAguilar  has  taken  under  the  Settlement, 
rbich  he  himself  voluntarily  executed  without  the  Con- 
urrence  of  the  Trustees. 


After 
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1813.  After  a  temporary  Estrangementy  produced  by  the  Im- 


_.  pression.  which   Mr.  HeywoofTs  Letter  had  made  upon 

Miss  Drtnkweittrs  Mind,  it  was  resolved  between  her  and 
DftiKKWATEB.  Captain  lyjguilar,  that  the  Marriage  should  take  place, 

whether  the  Consent  of  the  Trustees  should  or  should  not 
be  obtained :  a  Resolution^  which  on  the  Part  of  Captain 
lyAguilar  furnished  a  sufficient  Answer  to  the  Impata- 
tion  of  mercenary  Motives.  In  a  Letter,  addressed  to  each 
of  the  Brothers,  dated  the  2d  of  December,  Captain 
Tyjguilarj  after  referring  to  their  previous  Promise,  says, 
*^  I  am  perfectly  aware,  that  without  the  Consent  of  the 
**  three  Trustees  I  can  have  no  Claim  whatever  upon  your 
**  Sister's  Fortune  :  but  I  must  decline  the  Compromise, 
"  offered  by  Mr.  Heyzcood  Yesterday  Morning ;  and,  if 
*'  he  still  persists,  after  you  have  given  your  Consent,  I 
<'  have  only  to  say,  that  I  shall  waive  all  Discussion  of 
*'  the  Business ;  and  be  most  happy  to  marry  your  Sister 
**  on  the  Day,  fixed  between  us." 

From  this  Letter  it  was  argued,  that  Captain  UAguUar 
did  not  conceive  himself  to  have  Mr.  Hej/wood^s  Consent ; 
although  he  now  insists  he  had  it.     That,  1  think,  is  per* 
fectly  immaterial.    Whether  Captain  D\4guilar  had  never 
seen  Mr.  Heywood's  Letter,  or  did  not  construe  it,  as  I 
do,  I  do  not  know.     The  Question  is,  not  as  to  what  he 
thought,  or  believed,  but  as  to  what  actually  existed.     In 
Campbell  v.  Lord  Netterville,  w  hich  is  shortly  stated  in 
fi  Fes.  (a),  it  appears  from   the  Cases  in  the  House  of 
Lords,  that  the  Parlies   were  at   the  Time  of  the  first 
Marriage  quite   ignorant  of  most  of  the  Circumstances, 
which  were  held  to  amount  to  a  constructive  Consent  on 
the  Part  of  tlie  Father :  so  much  so,  that,  instead  of  in- 
sisting on  it  as  a  Marriage  by  Consent,  they  had  refused 

(aj  2  Ves.  534. 

to 
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o    answer  any  of  the  Inquiries  of   the  Bill;    as  tend-  1813. 

1^  to  subject  them  to  a  Forfeiture  of  the  Wife's  For-     d'Aouilar 

uiie.    Advantage  was  taken  of  that  Silence  in  the  Ap-  «^. 

>ellant's  Case:  where  it  is  said,  that  it  is  inconsistent  Drinkwater* 

ivith  the  Answer  and  Marriage  Articles,  and  the  subse- 

|tient  Marriage,  &c.      It  is  accounted  for  by  the  Re* 

ipondent  io  this  Manner;   that  they  were  not  then  so 

'ully  informed,  as  they  were  afterwards  from  the  Course 

>f  the  Evidence,  of  the  several  Steps  taken  before4iand 

t>y  Burton  to  forward  the  Marriage ;  as  by  the  cross  £xa* 

mination  and  other  Evidence  appeared. 

Upon  the  whole  my  Opinion  is,  that  this  Marriage 
must  be  considered  as  having  been  had  with  the  Consent 
^  Writing  of  the  three  Trustees ;  and  therefore  it  is  un- 
necessary to  consider,  how  far  it  would  have  fallen  witUa 
^^  Principle  of  Campbell  v.  Lord  NeUerviile,  and  Lord 

S^^dTige  V.  Smith  (a),  if  such  direct  Consent  had  been 
^^anting. 


Decree  (b)  declared  the  Marriage  of  the  Plaintiff 

'i2:€i  lyAguilar  to  be  a  Marriage  duly  had  with  theCon^ 

^^  in  Writing  of  the  three  Trustees  under  the  Will :  and 

*t  the  Sum  of  £10,(XX),  being  one  Moiety  of  her  For- 

^^>  ought  to  be  settled  in  the  Manner  prescribed  by  the 

^U  in  that  Event;  and  tliat  the  remaining £10,000 ought 

be  settled  according  to  the  Articles,  made  previous  to 

Marriage  of  the  Pkintifb,  &c. 

'a)  Jmb.263.  (b)  Reg.  Lib.  A.  1812.  Fo.  1592. 


HEATH, 
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^8»5,  HEATH,  Ex  parte. 

Jug.  17. 

Distinction  as  ripHE  Petitioner  was  the  Indorsee  of  a  Bill  of  Ex- 
to  the  Necessity  J[  change  for  £  1 62 1 2 1 1  s. ;  drawn  upon,  and  accepted 
^  f         by,  Rowlandson  and  Co. ;  wliich  the  Petitioner  had  dis- 

dishonoured  counted  for  Bedford^  the  Drawer.  The  Bill,  wheo  doe, 
Bill ;  depend-  on  the  20th  of  July,  1810,  was  dishonored ;  the  AccepCen 
ingon  the  Fact,  faavii^  stopped  Payment  on  the  14th ;  of  which  the  Peti- 
whether  theAc-  tion  alledged  that  Bedford  had  due  NoUcel  A  CcNnmii- 
ceptor  has  Ef-  ^j^^^  ^f  Bankruptcy  issued  against  Rowlandson  and  Co.  oa 
f^u;  or,  whc-  ^j^^  ^^  of  Jt^usi;  under  which  the  Petitioner  piwedhb 

.  Ic  Transac-  ^^^»  *°^  before  any  Dividend,  Bedford  having  alio  be- 
tion  or  ifvari-  come  a  Bankrupt,  this  Petition  was  presented;  ilitBg, 
ous  Dealings,  Aat  the  Petitioner  was  by  the  Neglect  of  his  Agent  in 
the  Excess,  for  not  sending  his  Affirmation,  deprived  of  the  Offot* 
the  Accommo-  tunity  of  proving  under  the  Commission  against  Bedfird; 
dation  of  the       ^^j^^  ^^j,;^,},  ^  Dividend  of  7s.  in  Uie  Pound  had  beta 

,       ~  declared;   and  praying,  that  the  Petitioner  may  be  id* 
ceptor.    In  the      .      .     '  ,  ^     .       «     •^.  .  .      .  ^ 

latter  Case  No-  "*^^^"  *^  prove,  and  receive  the  Dividend. 

ticeeaually  nc» 

cessary  without 

Effects.  ^''^  Samuel  Romilly^  and  Mr.  Bell,  for  the  Asngoeei^ 

Whether  Se-  opposed  the  Petition ;  insisting,  that  the  Result  of  the 

curitics,  as  Transactions  between    these    Parties  was  Accomniod}* 

Title  Deeds,  tioii  to  the  Acceptors ;  and  controverting  the  Fact  of 

and  short  Bills,  Notice, 
are  not  Eifecta 
for  this  Pur- 
pose, Quccre.  rwn    r     j  r* 
^                              i^eX^ra  Chancellor. 


I  have  often  lamented  the  Consequences  of  the 
tion,  introduced  in  modern  Times,  as  to  the  Nccesntj  of 
giving  Notice  of  the  Non-payment  or  Non-acceptance 
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3iII  of  Exchange,  \i'hether  the  Acceptor  had  or  had  1813. 

ffects;  and  I  have  the  Satisfaction  of  finding,  that  my         tt^^^^ 
3n  has  been  adopted  by  the  Courts  of  Law.     Ac-        jg^  parte^ 
g  to  the  old  Rule  a  Bill  of  Exchange  purporting 
:he  Face  of  it  to  be  for  Value  received,  the  loipli* 
of  Law  from  the  Acceptance  was,  that  the  Acceptor 
Iffects.      Then  they  came  to  this  general  Doctrine, 
is  not  necessary  for  the  Holder  to  give  Notice,  if  he 
ew,  that  the  Acceptor  ha<d  no  Effects.     The  first 
tion  is,  who  is  to  decide,  wlietlier  there  are  Effects, 
?     In  the  simple  Case,  where  ^there  is  nothing  but 
articular  Bill,  and  no  other  Dealing  between  them, 
s  no  Diriiculty  :  but,  if  there  are  complicated  £d« 
ents,  and  various  Acconimodation  Transactions,  no 
iD  say,  whether  there  are  Effects,  or  not ;  and  there 
t  be  a  stronger  Instance  than  tbtf  in  the  Case  {a) 
id  to  Lord  Chief  Justice  Eyr^r  a  very  good  Lawyer, 
to  th^  Jury  to  decide  without  any  Solution  of  the 
ioq,  whether  Title  Deeds  are  Effects :  but  a  Rule, 
Securities  cannot  be  Effects  in  apy  Case  would  b^ 
destructive  of  all  comfnercial   Dealing.      Are  not 
Bills,  for  Instance,  Effects  \    Is  it  of  no  Importance 
Holder  to  have  Notice;  that  he  may  withdraw  thean 
tha  Possession  of  the  Acceptor  \ 

e  Courts  were  obliged  necessarily  to  decide,  that,  if 
Mrere  accepted  for  the  Accommodation  of  the  Drawer, 
lere  was  nothing  but  that  Paper  between  them,  Nor 
as  not  necessary ;  the  Drawer  being,  as  between  hin> 
ic  Acceptor,  lirst  liable  :  but,  if  Bills  were  drawn  for 
ccommodation  of  the  Acceptor,  the  Transaction  be- 
r  his  Benefit,  there  must  be  Notice  wi^out  Effects; 
f  in  the  Res\ilt  of  vs^rious  Dealings-  tbe  Surplus  qf 

a)  JValiwj/n  y.  St.  ^uintin,  2  Esp.  N.  P.Cas.  515. 
L.  II,  B  AccommodatiQi^ 
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1813. 
Ex  parte. 


Accommodation  is  on  the  Side  of  th»>  Acceptor,  he  is  with 
regard  to  the  Drawer  exactly  in  the  Situation  of  an  Ac- 
ceptor, having  Effecti?;  and  the  Failure  to  give  Notice 
may  be  equally  detrimental. 

I  will  in  this  Instance  give  an  Inquiry.  It  is  upon  tlie 
Petitioner  to  prove,  that  in  all  this  Complication  there  is 
nothing,  which  the  Law  calls  Effects.  He  may  therefore 
have  Liberty  to  call  a  Meeting:  and  must  pay  the  CostSL 
of  this  Application. 


1S13, 
Aug,  13.  19. 

Part  Owners 
of  a  Ship  are 
Tenants  in 
Common,  not 
joint  Tenants. 
No  Lien  there- 
fore on  the 
Sharc  of  oncj  a 
Bankrupt,  hav- 
ing hcen  also 
mannainrr 

Owner,  for 
Outfit,  Freight, 
&c.  due  to  the 

others. 


YOUNG,  Ex  parte. 

THE  Petitioners  were  part  Owners  of  a  Ship,  called 
the  Grenville  Bat/,  with  other  Persons;  two  of 
whom,  William  Lushington^  senior  and  junior,  became 
Bankrupts  on  the  6lh  of  Jamiary,  1812.  The  Bankrupts 
were  also  the  managing  Owners ;  and  in  that  Character 
were  indebted  to  the  Petitioners  and  the  other  Owners 
c£287  on  Balance  of  Accounts  for  the  Freight  and  Earn- 
ings of  the  Shq),  after  taking  Credit  fvT  the  Outfit,  amount- 
ing to  ^2234  ;  w  hich  Sum  the  Bankrupts  had  not  paid  ; 
and  after  the  Bankruptcy  the  other  Owners  were  obliged 
to  pay  it.  "^The  Assignees  sold  the  Share  of  the  Bank- 
rupts for  £780. 

The  Petition  prayed  an  Application  of  the  Proceeds  of 
the  Share  of  the  Bankrupts  in  the  Ship,  Freight,  &c.  to- 
wards Satisfaction  of  the  Sums  so  due  to  the  Petitioners 
and  the  other  Owners. 


Sir 
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Sir  Samuel  Rominy,'vLml  Mr.  Montague^  in  support  of         1S13. 
5  Petition,  said,  this  Petition  was  presented  by  part        J^"*] 

•  •  OU  N  ©■« 

^ners  of  a  Ship,  contending,  that,  though  Tenants  in  ^x  parte 
>mmon,  they  are  to  be  considered  as  joint  Owners ;  and 
on  Bankruptcy  the  Distribution  is  to  be  as  of  joint  Pro- 
rty,  to  be  applied  first  to  the  joint  Debts,  according  to 
oddington  v.  Hallet(a);  especially  as  the  Bankrupts 
d  been  intrusted  as  the  managing  Owners, 

Sir  Arthur  Piggott,  for  the  Assignees,  resisted  the  PetJ- 
>n,  as  in  Oppositio^^o  the  universal  Understanding,  that 
rt  Owners  of  a  Ship  are  not  Partners :  Doddington  v. 
lUet  being  a  single  Case,  and  never  acted  upon. 


The  Lord  Chancellor. 

IThe  Difficulty  in  this  Case  arises  upon  the  Decision  of 
aldington  v.  Hallet  by  Lord  Hardwicke ;  which  b  di» 
tly  in  Point.  ^JThat  Case  is  questioned  by  Mr.  Alh- 
^  (^)i  who  doubts,  what  would  be  done  with  it  at  this 
'y ;  and  I  adopt  that  Doubt.  The  Case,  which  is  givien 
R(r.  Abbott  from  the  Register's  Book,  is  a  clear  Deci- 
1  by  Lord  Hardwicke,  that  part  Owners  of  a  Ship,  be* 

Tenants  in  Common,  and  not  joint  Tenants,  have  9 
»bt  notwithstanding  to  consider  that  as  a  Ciinttel,  used  in 
(tnership,  and  liable,  as  Partnership  Effecls,  to  pay  all 
bts  whatever,  to  which  any  of  them  are  liable  on  Ac- 
tut  of  the  Ship.  His  Opinion  went  the  length,  that  the 
^ant  in  Common  had  a  Right  to  a  Sale.  There  is  great 
Sculty  upon  that  Case;  and  the  Inclination  of  my 
^gment  is  against  it :  but  it  would  be  a  very  strong  Act 

Hie  by  an  Order  in  Bankruptcy,  from  which  there  is  no 
^peal,  to  reverse  a  Decree,  made  by  liOrd  Hardxcickp 

(a)  1  Ves.  497-  (h)  4hh.  Ship,  99. 

Rd  in 


i44 


IB13. 

YouNO, 
Et  parte. 
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in  a*Cau8e.  From  a  Mamiscnpt  Note  I  kiiow^  it  was  his 
mr^t  solemo  and  deliberate  Opinion  after  grrat  Considera- 
tion, that  the  contrary  cotdd  not  be  maintained ;  and  thera 
is  no  Decision  in  Equity  contradicting  that. 


Aug,  19*  The  Lord  Chancellor  said,  that,  after  great  Consi* 

deration,  he  must  decide  against  the  Case  of  Doddingiot^ 
V.  Hallet. 


1813, 
Aug.  19,  20. 


OLIVER,  Ex  parte  (a). 


THIS  Petition,  presented  by  a  Bankrupt  under  Coui- 
mitmeut  by  the  Commissioners^  stated^  that  tbe  Pe^ 
titioner  had  commtimcatcd  to  his  Ass^ees  an  Iropradence, 


Jurisdiction 
of  the  Com- 
missioners to 

commit,  and  of  ,  .,  . 

the  Court  011  which  he  had  been  guilty,  in  paying  a  Sum  of  ;C400  to 

Habeas  Corpus  ^  Man,  who  had  discovered  a  Connection  between  the  Pe- 

to  discharge,  titioner  and  another  Person's  W ife^  in  order  to  stop  an  Ac* 

a  Bankrupt;  tion,  and  prevent  an  Exposure  of  the  Petitioner  to  his  Fa- 

dcpc  nding  on  jjjjiy  ^ud  the  World ;  and  had  requested  liis  Asa^nees  not 

t  c  roinl,  who-  unnecessarily  to  ask  liim  any  Questions  upon  that  Subiect; 
thcr  the  An-  .         .  . 

^.       ,       as  it  would  expose  him  without  Benefit  to  his  Creditors : 
swer,  though  ^ 

positively 

sworn,  is  satis- 


(aj  I  Rose,  407. 


factory. 

The  Court  cannot  go  out  of  the  Return  to  the  Writ. 

1  he  Bankrupt  not  bound  to  answer  any  Question,  that  has  a  Tcn« 
dcncy  to  accuse  him  of  a  criminal  Act ;  but  is  liable  to  Commitment  ; 
if  on  that  Account  his  Answer  is  unsatisfactory :  that  his  Answer  tends 
t>  criminate  another  is  no  Objcctien. 

In  this  Instance  the  Answer  not  being  satisfactory  he  was  not  dis« 
char^^ed  :  but  th<^  ConimissioDtrs  wore  rccummcudcd  by  the  Lord  Cham* 
celLr  to  proceed  to  examine  him  lunhcr. 


that, 
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Aat^  the  Assi^ees  being  prejudiced  against  him,  his  ttxn^  181 3. 


Oliver, 


mination  had  been  confined  to  that  single  Transaction ; 

upon  which  he  was  committed ;   and,  being  afterwards  at       £j  wu-ie 

his  own  Request  brought  np  from  Newgate,  was  remanded ; 

snd  he  is  unable  to  make  any  fiarther  Discovery  as  to  the 

£40O. 

Hie  Petition  prayed  a  Direction  to  the  Commissioners' 
to  appoint  a  Day  for  the  Examination  of  the  Petitioner's 
AccoontSy  &:c. ;  and  that  he  may  in  the  mean  time  be  dis- 
charged. 

When  this  Petition  was  mentioned,  the  Lord  Chancellor 
directed  the  Writ  of  Habeas  Corpus  to  issue.  The  Re- 
turn to  the  Writ  set  forth  the  Warrant  of  Commitment ; 
containing  at  Length  the  Examination  of  the  Bankrupt, 
relative  to  the  Payment  of  the  Sum  of  £400,  referred  to 
by  the  Petition.  To  the  Question,  what  is  the  Name  of 
the  Person^  to  whom  he  had  stated,  that  he  had  paid  that 
Sum,  £200  in  October,  and  the  remaining  £200  after  his 
Jletum  from  the  Country,  bis  Answer  was  iu  Substance 
as  follows : 

''  I  do  not  know  his  Name.  I  have  seen  him  t^'ice  since 
^  1  paid  the  last  £200.  He  is  a  tall  Man ;  wears  Black ; 
^'  and  uses  Spectacles.  I  met  him  by  Appointment  at 
•'  the  Comer  of  Neonate  Street,  The  first  Time  1  saw 
^'  him  he  foUciwed  me  from  a  House  in  the  Neighbour- 
^  hood  of  Luc^ate  Hill  home ;  and  spoke  to  me  late  in 
^  the  Evening  in  my  Coffee-room  at  Dolly's^  stating,  that 
''  he  knew  the  Lady  he  had  seen  with  me ;  and,  unless  I 
''  made  him  a  handsome  Compliment,  he  would  give  Infor* 
^  mation  to  the  Husband^  He  first  asked  £500;  or  he 
^  would  expose  me  to  my  Family ;  and  cause  an  Action 
5<  to  be  brought  agiunst  me.    I  told  him,  I  would  meet 

R  3  »him 


Ift^**       it 


{ 


.  V*.  *-  "tr-"'*  '!r>  ""'x^sf  ^=^ 


4 


"  '°     «a\uv^«o^  «^«-  y^e  doe**-*' 

^p-^r  S'-e  o^  ^^"^  n«t  he  h»»  ^^.  :;dv.s«» 

^«^^^^'    .  dtohave^'^^^^';  ,,cept  ^^^'•'fdescrib^f 
fotthet  t'^V  ^^\;ed  *t  ^^^^,d  com        ^^  „ 

^^»"'":    c^adethc  C\-rSe>         •.»V'..-<=^^J,ai 
^^ttVtoUo-t^;^,,,,Utea«yP«^ 
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lie  had  related  the  Transaction  before  his  Bankregtcj;         18J15. 
and  he  did  not  name  it  to  the  Woman  herself. 


Upon  the  Return  to  the  Writ  a  Moti(m  was  made^  that 
the  Bankrupt  sliuuld  be  discharged. 

Sir  Samuel  Romilfi/,  and  Mr.  Culhn^  in  support  of  the 
Motion. 

The  Account  given  by  the  Bankrupt  of  the  Transaction 
if  improbablei  may  be  true ;  and  the  Consequence  of  re- 
fusing this  Applirathm  will  be  Imprisonment  for  the  Re- 
mainder of  his    life.     Indiscreet  as  such  Conduct  may 
be,  tliese Transactions,  giving  Money  to  a:i  unknown  Per- 
son, to  pruvtMit  Exposure,  occur  every  Day.     it  was  for- 
.flierly  heidC^?),  that,  if  the  Bankrupt  swore  positively  to  a 
Fact,  however  improbable,  the  Comu^issionors  iiiust  be 
satisiied ;  and,  though  since  tiie  late  Cases  of  Tinj/or(b) 
and  Nowian  (c)  that  cannot  be  maintained,  there  is  no 
Instance  of  conmiitting  upon  the  Assertion  or  Denial  of 
-  a  single   Fact  without  other  Circumstances,     lliis  is  very 
diflerent  from  Now/an  s  Case ;  who  represented,  that  his 
iwbole  Property  was  lost. 

Mr.  Leach,  and  Mr.  Montague,  for  the  Assignees. 

The  Question,  since  the  late  Cases  of  Taylor  and  Noiih 
ian  is,  whether  the  Bankrupt  can  ev'*de  giving  the  Account 
by  an  improbable  Fiction ;  that  renders  ail  other  Account 
fruitless ;  whether  the  Commissioners  are  to  be  satisfied 
(which  is  the  Expression  in  the  Act)  m  ith  an^«  Story,  the 
juost  improbable,  which  he  may  have  the  Hardiness  to 

CaJ  Pedle/s  Case,  Leack,  (h)  8  Vcs.  328. 

K  4  give 


Oliver, 
Ex  varft. 
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3  8  Y3.  give  thetn ;  as  it  would  go  to  this  Extent ;  that^  if  he  swottf 

^y^^^  he  had  wantonly  thrown  his  Pocket-book  over  the  Rails 

Olivbk 

^         *       of  St»  PauFs  Church-yard,  there  is  an  End  of  the  Examh 

nation.    The  tnie  Question  in  thb  Stage  is^  whether  way 

Court,  before  whom  this  Commitment  is  brought^  can  aajj 

that  this  is  not  a  mere  Fiction,  to  avoid  an  Account ;  and 

can  be  quite  sure,  that  it  did  not  appear  most  improbable 

in  the  Judgment  of  those,  who  had  the  best  Means  of  en* 

mining  its  Truth.     The  Statement,  that  a  Sum  of  thii 

Amount  was  paid  by  a  Person  in  this  Rank  of  Life  on  tocii 

an  Account,  is  highly  improbable* 

Sir  Samuel  Romillt/,  in  Reply,  distinguished  this  Ae< 
count  from  a  Story  so  grossly  improbable  as  Ntntlan\  oi 
that,  which  had  been  put ;  observing,  that  the  Effect  o( 
thb  Threat  upon  the  Petitioner's  Feelings  could  not  be 
determined  by  his  Rank  in  life* 


^    TAe  Xor^^CiiANCELLoit. 

This  Case  brings  before  me  an  Application  very  unnsnt 
in  this  Court ;  os,  diough  the  Writ  of  Habeas  Corpui  oil 
questionably  is  demandable  of  Right  from  tlie  Lord  Cht^ 
cellor,  yet  it  happens  in  Fact,  that  an  Application  to  bint 
for  that  Purpose  except  in  Cases  in  his  own  Court  for  tbt 
ordinary  Purpose  of  Commitment,  or  of  changing  the  Cm- 
tody,  very  seldom  comes  before  him. 

« 

Tliis  Application  was  made  originally,  not  by  Habem 
Corpus,  but  on  a  Petition ;  praying,  that  I  would  direct  iAi< 
Commissioners  to  proceed  farther  in  the  Exammation ;  and 
Sdly,  Tliat  I  would  discharge  the  Bankrupjt  in  tfa«  meal 
time.  With  regard  to  the  first  Object  of  that  Petition 
as  to  proceeding  farther  in  the  Examination^  I  thooghl 
%\bcn  this  was  formerly  before  me,  apd  tbatOpinioo  re 

naini 
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now,  \vhen  1  hft^eseen  the  Retiirn,  that  the  Com-  18 13. 

sii^^oners  ought  to  proceed  farther.     As  to  the  other  Ob-  r^"^^^ 

;  ,       — y.     .  ..  .  will  ¥j'j*  vILIVER^ 


l^o%,  the  Discharge  in  the  mean  time,  I  shall,  as  I  did  in        «         .^ 
^TotrfoM'sCaseCa),  take  a  few  Hours  for  Consideration; 
^^vnaiiding  the  Bankrupt  until  twelve  o'Clock  To-morrow. 

Tlie  Question  as  to  the  Nature  of  the  Jurisdiction,  when 
'  ^^ijc  Party  is  brought  before  the  Court  by  Habeas  Corpus, 
^^Kch  aeems  to  rest  chiefly  upon  my  own  Judgment  m 
^aifhr*B(b)  and  'Sotclans  Cases,  must  be  considered  M'ith 
very  anxious  Attention  to  the  View  of  the  Legislature,  the 
ituation  of  the  Commissioners,  the  Party,  who  is  the  Sub- 
ject of  tbis  Jurisdiction,  and  the  Duty,  imposed  upon  the 
-<^urt,  before  whom  he  is  brought.    The  Language  of  tht 
«Act  of  ParliameBt  imposes  upon   the  Commissioners  k 
Suty,  from  which  they  ought  to  be  relieved,  if  the  DifiiculQr 
-of  performing  it  is  as  great,  as  it  appears  to  me  to  be* 
They  are  placed  in  a  Situation  of  great  Difficulty,  if,  con- 
^ecientiously  thinking,  that  the  Bankrupt  has  not  answered 
to  their  Satisfaction,  they  commit  him ;  and  yet  he  is  to  be 
jdiscbarged,  because  he  has  answered,  not  to  their  Satisfac^ 
4ion,  but  to  the  Satisfaction  of  some  other  Jurisdiction.    It 
is^vevtr  settled,  that  such  is  the  Law:  when  therefore 
tbe.QuesUon  comes  forward  upon  the  Return  of  the  Writ, 
upon  the  two  Cases  before  me  the  Thing  rests  here :  is  die 
Question  answered  to  the  Satisfaction  of  the  Judge,  before 
whom  tke  Writ  comes :   the  Law  of  Pedlet^a  Case  (c), 
that  a  Bankrupt,  giving  a  fiiU,  complete,  and,  as  the  £x- 
^pression  is,  round,  Answer,  whedier  credible,  or  not,  can- 
not be  committed,  being  now  exploded  and  displaced  by 
ibe  later  Cases ;  which  have  decided,  that  it  is  the  Pro« 
yincej  first,  of  the  Commissioners,  and  then  of  the  Court, 
p}  say,  whether  they^believe  him :  but,  if  that  is  ibe  Ques^ 

(aj  11  Ves  511.  CO  Leach,  365. 

(bj  8  Ves.  328^ 


/ 
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181f  •  lion  before  the  Judge^  it  appears  clear  t<>  me,  that  it  ia 

^^"^^  possible  for  the  Judge  to  determiiie  upon  any  Thing  bit 

Ea  iMttt        ^^^^  i^  ^^  be  found iu  the  Return  to  the  Writ;   and  I  atiQ 

not  in  the  ka4  affected  by  the  i'(aukru[)t*s  Conduct  oo  aiiy 

other  Day^  or  any  other  Occasion^  with  reference  to  angr 

other  Question  or  Answer  whatsoever. 

It  appears  to  nie  apon  this  Return,  that  the  Commia*' 
aioners  have  stopped  very  short  in  this  Inqiury.  Tlie  Sta- 
tute frfqncntly  raises  a  Question  of  great  Difficulty  vpoQ 
the  Words  ''  ail  lawful  Questions.'*  I  make  no  Dbtjno* 
tion  between  a  Man  of  Kank  and  Opulence  and  one  in  a 
lower  Station.  Regarding  the  Feelings  of  tiie  Man  I  must 
consider,  that  he  might  be  as  much  distressed  by  the  Pos* 
aibility  of  such  a  Discovery  as  a  Person  of  a  Rank  nuicb 
more  elevated.  I  can  therefore  give  Credit  to  much  of  iha 
Lifluence  he  was  under  to  keep  this  Secret :  but,  if  ha  re» 
fuses  to  tell  what  became  of  the  Money,  he  must  submit 
to  the  Consequences  of  being  unable  to  give  a  satisfactoij 
Answer.  He  is  not  bound  to  answer  a  Question^  that  has 
^  a  Tendency  to  accuse  him  of  a  criminal  Act :  but  he  must 
;9ubmit  to  the  Constquence  ^  that  Refusal  being  luisatis* 
factory ;  as  th^re  is  nothing  unlawful  in  this  Question  upoA 
the  Face  of  it. 

That  however  is  not  this  Case ;  as  this  Person  adoiita 
tiie  Crimmality.  lie  does  answer  the  Question..  I  have 
said,  tlie  Commissioners  were  short  in  their  Examinatioiu 
Why  did  they  not  ask  him,  whether^  meeting  this  Man  ai 
die  Plough  in  Smith/ield,  he  did  not  inquire  there,  who  ka 
was.  I  conceive^  there  was  notliiug  improbable  in  his  not 
asking,  who  die  Boy  was,  ^ho  brought  the  [Notes  to  hhaa^ 
or  in  iiis  not  producing  the  Notes.  It  was  much  mora 
probable,  that  ht*  would  destroy  them  :  but^  delicate  and 
distressing  as. the  Duty. is,  the  Commissioners  had  to  deter- 
mine M'bctber  to  committor  to  put  those  delicate  and  dis- 

J  tressing 
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^i^ami^  Questions^  v^hich,  discrediting  his  Account^  I  con-  1813. 

^seive  they  were,  not  only  authorized^  but  bound,  to  put :  o^*^^^ 

^11  Questions,  that  would  enable  them  to  correct  their  Dia-  £   partt 
Iselief ;  even  to  the  Extent  of  inquiring^  who  the  Womaa 

My  Opinion  is  therefore  clear^  that  the  Commissioners 
snust  farther  examine  this  Bankrupt ;  in  order  to  ascertain^ 
*^rhether  they  abide  by  tlieir  Opinion  ;  and  with  regard  to 
Uie  other  important  Point,  the  Time  I  shall  require  fot 
^e  Consideration  of  that  1  am  bound  to  ask  with  reference 
mven  to  the  Individual,  upon  whom  it  presses.  I  there- 
fore postpone  the  Determination,  whether  the  Bankrupt  is 
to  be  discharged  in  the  mean  time,  lintil  twelve  o'Clock 
^o-morrow.    Let  him  be  brought  upagun  at  that  Time. 


The  £or{2  Chancellor. 

I  have  given  to  the  Doctrine  applying  to  this  Case,  and  Aug,  5>Ql 
its  Circumstances,  confining  my  Attention  to  what  is  with- 
in this  Return^  all  the  Consideration  I  could  usefully  apply 
to  it ;  and  the  Opinion  I  have  formed  is  this.  I  cannot 
say,  these  Questions  were  so  satisfactorily  answered,  that  I 
ought  to  discharge  the  Bankrupt;  who  must  therefore  be 
remanded :  but  I  earnestly  wish  the  Commissioners  to  call 
liim  again  before  them>  and  to  ask  him  those  Questions, 
ivhich  appear  to  me  likely  to  produce  a  satisfactory  An- 
swer. I  can  only  recommend  this  to  the  Commissioners; 
wbo  must  act  upon  their  own  Judgment :  but  I  think,  tliey 
firill  act  right  in  taking  this  Coarse. 


WILSON, 
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Aug.  20.  .  WILSON,  Ex  parte. 

Mortgagee  rx^HE  Petition  stated  a  Mortgage  by  William  Jiams 
not  entitled  to  X  and  John  Stuart  to  the  Petitioner  for  j^lOOO; 
an  Account  of  ^j^^  premises  being  at  that  Time  under  Lease ;  and  the 
the  Mortix  Mortgage  made  expressly  suljject  and  without  Prejudice  to 

that  Lease;  that  the  principal  Sum  of  «£lOQO  and  a 
considerable  Arrear  of  Interest  was  due  to  the  Petitioner : 
that  Adams  died  in  Marchf  1811;  and  Stuarf  became 
Bankrupt  in  January,  1812;  that  the  Petitioner  gave 
Notice  to  the  Tenant  in  Possession  to  pay  the  Kent  to  the 
Petitioner  only :  but  notwithstanding  such  Notice^  and 
that  the  Premises  were  a  scanty  Security,  the  Assigneea 
had  received  the  Rent,  amounting  to  «Cl20 :  7s :  Ad. 

The  Petition  prayed,  that  the  Assignees  may  be  ordered 
to  pay  to  the  Petitioner  the  said  Sum  of  £}20:7si  4d. 
an  Account  of  the  Principal,  Interest,  and  Costs,  the  usual 
Order  for  Sale ;  and  that  the  Petitioner  may  be  at  liberty 
to  prove  for  the  Deficiency. 

Mr.  Montague,  in  support  of  the  PetitioB» 
Sir  Samuel  Romilly,  tot  die  Assignees. 

The  Lord  Chancellor. 

Alortgagce's  Admitting  the  Decision  of  Moss  v.  Gattimore  (a)  to  bo 
Right  to  dis-  sound  Law,  1  have  been  often  surprised  by  the  Statement^ 
train  after  No-  that  a  Mortgagor  was  receiving  the  Rents  for  the  Mort« 
^^» ,  gagee.    That  is  one  of  those  Cases,  which  have  led  mo 

to  doubt^  whether  Lord  Mansfield  was  not  sometimes 


(aj  Dovg.  266. 

plying 
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ilyingy  as  the  Doclrine  of  a  Court  of  Eqmty,  what  never  1813. 

lad  been  so.     In  the  Instance  of  a  Bill  filed  to  put  a       \y^^^^ 
Term  out  of  the  Way,  which  may  be  represented  as  in       ^^  varte 
he  Nature  of  an  equitable  Ejectment,  the  Court  will  in    Under  a  Bill 
lome  Cases  give  an  Account  of  the  past  Rents:    but  a  to  put  a  Term 
Mortgagee  ne\'er  can  in  this  Court  make  the  Mortgagor  out  of  the  Way 
iccount  for  the  Rents  for  the  Time  past.    There  is  not  >»»  »<>=»«  Cases 
in  lustanccj  that  a  Mortgagee  has  per  directum  called  upon  *"  Account  of 
be  Mor^pgor  to  account  for  the  Rents.    The  Conse-  ^.^^^ 
guence  is,  that  the  Mortgagor  does  not  receive  the  Rents 
for  the  Mortgagee. 


given. 


Tkt  Petition  was  dismissed* 
/ 


WOOLLEY,  Ex  parte  (a).  }^^^' 

'^      ^   ^  Aug.  90. 

9 

THIS  Petition  prayed,  that  the  Petitioner  may  be    q^^*  Discon- 
admitted  to  prove  a  Debt ;   which  had  been  re-  tinuaace  of  an 
jected  on  the  Ground,  that  the  Petitioner,  having  brought  Action  under 

an  Action,  did  not  produce  a  Rule  for  Di3Continuance.      ^^^*  ^9  ^^^*  ^* 

c.  121.  8.  14. 

Mr.  Leach,  and  Mr.  Moniague,  in  support  of  the  Peti.  *  Consequence 
tiOD  said,  this  was  not  required  by  the  Act  of  Parliament  (b) :  «  P^^'"S  ^^ 
Dor  was  it  reasonable  to  call  on  the  Creditor  to  discontinue  ^^^  ^  previous 
at  the  Hazard,  that  his  Proof  might  be  rejected,  Condition. 

The  Lord  Chancelj.or  made  the  Order;  observing, 
(hat  it  is  not  pec^sary,  that  the  Creditor  should  agree  to 
irdHiquish  his  Action ;  that  bemg  the  Effect  of  proving 
under  the  Commission. 

CaJ  1  Rose,  394.         (bj  Stat.  49  Geo.  3.  c.  121.  s.  14. 

WENSLAY, 
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4ug.  20. 

Joint  Debts 
paid  by  a  Bill, 
drawn  by  one 
of  the  Debtors, 
and  accepted 
by  another, 
each  carrying 
on  distinct 
Trades:  Proof 
tinder  their  se- 
parate Com- 
missions upon 
the  BilL 


WENSLAY,  Ex  parte  (a). 

• 

THE  Petitioners  having  supplied  Goods  on  the  joint 
Account  of  Ford,  Price  and  CrosSf  and  Gilbert ; 
for  a  Cargo,  in  which  they  were  jointly  interested,  re* 
ceived  in  Payment  a  Bill,  drawn  by  Ford^  who  carried  on 
a  distinct  Trade ;  and  accepted  by  Price  and  Cross^  also  a 
distinct  House  of  Trade.    The  Petitioners  proved  a  Debt 
upon  that  Bill  under  a  Commission  of  Bankruptcy  against 
the  Acceptors  ;  and  afterwards  proved  under  a  Commitsioo 
against  the  Drawer.     The  Petition  prayed  Payment  of  tibe 
Dividend,  under  the  Commission  against  the  Drawer. 

Another  Petition  was    presented;    prayings    that  the 
Proot  under  the  Comraisaion  against  the  Drawer  may  be 

expunged. 

Sir  Samuel  Ramillyy  and  Mr.  Bell,  for  the  Creditors 
claiming  the  Dividend  :  Mr  Leach,  and  Mr.  Cooke,  for  the 
Assignees.  The  Cases  Ex  parte  La  Forest  (b)  and  Ex 
parte  BoHbonus(c)  w^re  cited. 


The  JLorclCHANCBLLOR. 

These  Goods  were  sold  to  the  Partnership ;  and  die 
Mode  of  Payment,  accepted  by  the  Vendors,  is  a  Bill 
payable  to  themselves^  not  on  tlie  Partners ;  whose  Name  is 
not  upon  the  Bill,  but  on  Persons,  forming  another  House. 
lliese  Petitioners  are  clearly  entitled  to  prove  against 
the  Drawer.  This  does  not  contradict  the  Cases  of  La 
Forest  and  Bonbonus,  In  the  former  the  Two  were  in 
Fact  the  Four ;  carrying  on  Business  in  the  Name  of  the 
Four. 

(a)  1  Rosens  Bank.  Cas.      266.  (Ed.  6.) 
441.  (cj  SVes.540. 

(bj  1  Cooke's  Bank.  Law, 

WILLIAM)^ 
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WILLTAMSi  Et parte.  ^^'^^ 

THE  Prayer  of  this  Petition  was,  that  a  Commission     Commission 
of  Bankruptcy  against  the  Petitioner  may  be  su-  of  Bankruptcy 
penedecL     The  Docket  was  struck  on  the  23d  of  July,  cannot  be  su- 
On  the  27th  the  Commission  was  bespoke;  and  the  Fees  perseded,  before 
piid :  but  the  Creditor  had  not  proceeded  to  seal  the  Com-  '^  ^^  ^^*^®*^  \ 
mission.    On  the  26th  of  Juty  the  Petition  to  supersede  ^Jq,,:^   Credi- 
^as  presented  ;  and  an  Affidavit  in  support  of  it  was  filed  ^^^  delaying 
oil  the  5th  of  August ;  of  which  on  the  12th  a  Copy  was  to  seal  it,  and 
i^poke ;   and  Copies  of  other  Affidavits  were  taken  on  taking  that  Ob« 
both  Sides.  jection,  the 

Time  for  seal- 
Sir  Samuel  Romillyf  in  support  of  the  Petition.  ?     .^    ,  ** 

Days« 
^^r.  Ltiuhf  for  flie  petitioning  Creditor^  objected,  that 

iUe  Commission  was  not  sealed. 

The  Lord  Chancellor  said^  the  Party^  havmg  done 
tue  necessary  Acts,  had  a  Right  to  tlie  Commission  ;  and 
"C  could  not  order  a  Commission  to  be  superseded,  which 
W  bot  been  sealed :  but,  conceiving  this  to  be  a  Case  of 
considerable  Hardship,  the  Time  should  be  limited.  His 
I/>rdsbip  declared  therefore,  that,  unless  the  Commission 
dioald  be  sealed,  within  three  Days,  he  would  not  seal  it 


EDWARDS 


t5$ 
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Aug.  220. 

Liberty  to  file 
«  supplemental 
Answer  relative 
to  a  Fact  on 
Defendant's  Af- 
fidavit, that  at 
the  Time  of 
filing  the  An- 
swer he  had  no 
Becollection  of 
die  Fact;  and 
liad  since  dis- 
covered it. 


EDWARDS  V.  M'LEAY. 

AMOTION  was  made  on  the  Part  of  a  Defendant^ 
that  in  consequence  of  bis  having  since  the  filing 
of  hb  Answer  discovered  an  Entry  or  Miaute  ia  the 
mittee  Book  of  Clapkam  Parish  relative  to  the 
Land  in  such  ParisI^,  dated  the  1st  of  June,  IdOl,.  the. 
said  Defendant  may  be  at  liberty  to  file  a  su|yhffncrtaV 
Answer  in  this  Cause,  to  correct  and  e3q>laia  his  Aasfrsr 
abready  filed,  so  far  as  applies  to  the  said  Entry  or  Mi* 
nute. 

The  Affidavit  of  the  Defendant  stated,  that  at  dw 
Time  of  filing  his  Answer  he  had  no  Recollectioa  of  sack 
Entry;  oi  of  his  having  been  present^  when  it  wss 
made ;  but  that  he  had  since  leamt  the  jPacts  to  b9  so* 

« 

Mr.  Hart,  and  Mr.  Skadwell,  in  support  of  the  lb* 
tion. 

Sir  Samuel  Romilfy,  Mr.  Jjcach,  and  Mr.  ^ptvofir, 
for  the  Plaintiff,  objected,  that  according  to  the  Case  sf 
The  King  v.  Carr  (a)  a  Prosecution  for  Peijuiy  msy  tlun> 
b^'entirely  defeated. 


Leave  te  a* 
mend  an  An* 
swcr  refused. 


The  Lord  Chakcellok. 

There  are  many  Cases,  in  which  Lord  T%urhw 
Leave  to  amend  an  Answer ;  and  that  is  obviously  rifjb^ 
upon  this  Reason ;  that  the  Court,  permitting  die  Destnc 
tion  of  the  Answer  upon  the  Record,  and  the  SubstitBtk^ 


(a J  I  SjV/.418.  2Kcb.  5l6. 
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at  iiMlier;  has  no  Sectiritj  as  to  the  Propriety ,  with  which  1813. 

dib  fiM  Answer  was  sworn.    The  Course  since  has  there-      ^  ^'"'^^ 

JbDWARDS 

Ibiie  been  to  permit  an  additional  Atiswer  to  1>e  filed ;  ^ 

which  has  been  done  in  many  InstarlcesCii^;  always  with       M*Leat. 

g[feat  Difficulty,  where  an  Addition  is  to  be  put  upon  the    AdditiohaL 

Elecoid,  prejudicial  to  the  Plaintiff;  though  the  Court  Answer  admit- 

muld  be  indhied  to  yield  to  the  Application,  if  (he  Obje<:t  ^^^  ""'^.^  ^''^' 

wn  to  remove  out  of  the  Plaintiff**  Way  the  Effect  of  a  jj^jjj'  ^^  \^^^' 

DmM,  or  to  give  hhil  the  Benefit  of  an  Admission,  ma-  plaintiff:   easi- 

mMf  perhaps  conclusive,  to  enable  him  to  obtain  a  De-  ly,  if  foi'  his 

iree.    Where  dierefore  the  Opposidon  to  such  Application  Dencfii :  sub- 

i  act  opoD  4ie  Ground,  that  it  is  against  the  Plaintiff's  j<^ct,  iLno  such 

nterest  lliat  such  supplemental  Answer  riiould  be  put  in,  ^ki^^^'on,  to 

hat  with  reference  to  his  Interest  in  that  Cause  or  Pro-    /    ropncty 
•»«•    t  •  ^  .  I     1^1  •    -^     .  ,     ot  a  Prosecu* 

wrtjr  any  Mischief  dan  arise  to  the  Plaintiff,  the  only  ^i^^  f^^  p 

Sromid  for  Hesitation  is  the  public  Interest,  upon  the  jury. 
3facamsl8iice,  that  the  Defendant  might  have  been  guilty 
if  Plerjaiy,  and  a  Prosecution  for  that  Offence  may  be 
equvedbjdie  public  Interest.      In    several  Instances, 
loui^  that  has  been  alledged,  the  Conrt  has  permitted 
tch  supplemental  Answers*    On  the  one  Hand  it  has 
«i  constantly  argued,  that,  permitting  it,  the  Court  de- 
les against  the  Prosecution ;  in  the  other  it  is  frequently 
^  with  We^bt,  that  the  Court,  refusing  this,  goes  a 
It  Way  towards  convicting  the  Defendant  ^6^.    The    t'ef mission  to 

th  is,  this  Permission  ought  to  have  no  Influence  either  ^'®  ^  supplc- 

Incntal  Ans\v(>^i-, 

or  the  Refusal 
)    Lvctiey    v.    Wilsoti^      ierioni.  Staugkter^  1  Dick,  ^fj^  to  have  no 

VoL  I.    l49,   and  the  285.     Wharton  v.  JFharton,  Influence  on  a 

nces  In  the  Note,  150;  2  Aik.  294.     Vemey  v.  Mae^  Prosecution  for 

rangt  v.  Collins^  ante^  ndmara,  1  Bro.  C.  C.  4I8«        Perjury. 

d  Jlpka  V.  Faynam,  1  (b)  See  the  Lord  Chancel^ 

).    Dagljf  V.  Crump,  iat\  Observations  in  Strange 

35.     Kingscott  v.  v.  Collins^  ante,  p.  l66. 

2  Dick.  485.    Pa^ 

X  S  Way 
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1813.         Way  upon  such  Prosecution:  but  a  Case  was  mentioBed 

^*^'*'  by  Mr.  Spranger,  which  throws  much   Difficulty  in  the 

Way :    17te  King  v.  Carr  (a) :  upon  an   ludictmcnt   for- 

M'L£4  7.       Perjury  iu  an  Answer,  to  which  Exceptions  were  taken, 

and  a  second  Answer  put  in,  giving  on  Explanation^  it 

was  resolved,   that  nothing  shall  be  assigned  as  Perjury^ 

which  is  explained  by  the  second  Answer ;  because  the 

second  Answer  makes  that,  which  was  at  first  a  C^uiy, 

no  Perjury.    Whether  that  would  be  held  now»  op*  noly 

Insufficient       diere  is  a  material   Distinction  from   this   Case. ,  •  fXh^ 

Answer  no  An«  Habit  of  the  Court  now  is  to  consider  an  insufBdcnt  Ao-. 

swer.    V  hen     g^i^er  as  no  Answer:  if  the  Exceptions  prodnse  an  £xpk« 

Exceptions  are  j^f^^j^^  ^^  tw^  are  taken  as  one  Answer ;  and  {mrhaM  ia 

answered    the 

.   ,       '  Favour  of  a  Person  accused  the  Court  miicbt  hold  theoa 

whole  taken  as       ^  .  .  .        ,      t-     i        -  ... 

one  Answer        ^       '^°^  Answer,  contammg  the  Explanation  wdtn  tm 

Assertion  constituting  the  Charge.    I  should  bay^  Ipd  com 

siderable  Difficulty  in  acceding  to  that :  upon  this  Apf^tffh 

tion  for  leave  to  put  in  a  supplemental  Answer,  ODOwfaip- 

iag  all  the  Consequences^  and  professing  .not  tc^.jkoid^|h«t 

Explanation    Ae  Explanation  by  such  other  Answer  takes  fWBj;tl)^0{h ' 

by  a  second  An  portuiuty  of  indicting  upon  the  former  Answer^  I.  .ihiok  j[ 

swcr  does  net     ^Qght  to  permit  a  supplemf^tal  or  othar  Answer  lo  {m  fiM 

take  away  the   j^  this  Case  on  Payment  of  Costs. 
Opportunity  of 

indicting  upon  ■  i  ■  *  ■■ 

the  former  An- 
swer. '^^  Order  states,  thai  his  Lordship  dotb  9ot  diink  pia- 

per  to  make  any  Order  ui  the  Terms  of  the  Notice  of  Mo- 
tion ;  but  doth  order,  that  the  said  Defendant  (upon  Fiiy- 
ment  of  Costs  to  the  Plaintiff)  be  at  liberty  to  file  asecod 
Answer  in  this  Cause  relative  to  the  Entry  or  Minute  at 
.  aforesaid. 

(•J  Tic  King  v.  Carr^  1  Sii.  413.    2Keb.  Sl6. 
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I      ,..  >  .  •        .  .     f 


I-. 


•       '  1813 

:  CHAMBERLAIN  v.  AGAR*  Ifov.iQ. 


THE  Bill  stated,  that  for  many  Years  previpiis  to    The  Bill,  al« 
1804  the  Plaintiff  resided  in  the  House  of  Welbore  Icdging  the 
EUi4J$g(fri  dec;eased,  A8  Housekeeper ;  and  he,  being  highly  Suppression  of 

nrtisM>wJLt^  her  Conduct,  promised  to  reward  her  Ser-  *  Codicil,tin 
-  '.    '         ,  .L-       *     i_  A        •.    i-      Assurance  by 

tices  .py^grapHag  or  bequeathmg  to  her  an  Annuity  for    ,    rp   *  t  r 

life ;.  that  wTfi^dipgly  by  his  Will,  dated  the  25tlj  pf  June,  that  to  had  di- 

1904^  Wf^  JPaOfS  pfevipus  to  hk  Deoease,  and  wben  he  rcctcd  his  Exe* 

Ifat0ipjii^.^^!^tli^7bedi  he  told  the  Plaintiff,  he.  h^d  taken  cutors  and  rc- 

^;iu«.af^f^er,f.for  AjWt  h^  had  directed  his  two  Sons,  the  siduary  Lega- 

MdAw^,4p  pay  her.  an  Annmty  of  £90Q  fpr  hijr  life ;  *^'  *°  P*^  ""^ 

'    ,       ' -^j  .     ,,."  1       .,'   •    .    V^    .        Annuity,  and 

ffffd4|Hiy^bad.pmini6edhim  to  comply  wtth  such  T>e»m;  ^^^^^  Promise 

Aaffc  on  |BWtb^,.I)ay,^  few  Days  before  bis  Deatb^  h^  19  jo  him  accord- 
f)iqPrp8qice,of  the  Defei^ants  told  the  Pl^iojtiff^  tll^t  h^  ingly,  repeated 
|ba0  til|»i 'Ipare  of  her;  and  made  her  comfortable  for  after  his  Death, 
lifec:  tjifit,  fhe  .T^^t^tor  requesting  the  Plaintiff  to  nrpcjirj;  *"**  *^^*^  "P^^ 
lljli^.  io^i^ ^^mhnent^  which  required  ber  to  leave  the  ^y'^tual  Pay. 
R^jM^'lhe:  Defendants  shortly  afterwards  cai^i?  ouit  of  thf  y        pj^^ 

CI||il*W^.WM^of  thwh^yiqS^V  hIiQ,  merely  denying 

being  asked  by  the  Plaintiff,  whether  that  was  his  Fath^'j  the  Execution 

Witt,  replied,  **  No,  it  is  not  his  Will ;    it  is  a  Letter,  of  any  Cudicil, 

<*  w^d)  is  n^t  to. bf. opened  qntil  jifter  rhjs ,  JJ>f  ath:5  but  ^"^  any  such 

''it   contaios   wbat    will   make,  yoii'  CMi^fpctahle   f^r  l^'^'^^^^o"* 
uwr  n  '  ■      *       '     '    ''      over-ruled. 

^^         •  •   •  .        k .  ••         ,.  •    ..    I   '      1   I   ■  ■ .  -     .     u 

*  '.  '•  .  •■     •        »  ■■If 

s  :The  BilJ.  farther  slated,  that  at  the  Mating  ?^tier  )]^e 
Tettal9r'|  ^eafh  for  the  Purpose  of  op^ag  his  Wiljijipqie 
.Surprise. |)eiug.  expressed  on  finding  no  Prqyisipn  f^r  tfie 
Plaintiff,  the  ])efendants  accounted  for  itbj)r  ^t^tmgi.th^t 
tfie  Testator  bad  directed  them,  as  the  Executors  and  re* 
-ll^fciary  Legatees^  to  pay  her  an  Annuity  during  her  Life ; 

S2  which 
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1813.  which  they  had  promised  to  do:  she  \«'as  then  called  br 

r      MBER.     ^'^^"  the  Defendants  repeated  their  Assurances;  alledgiog 

LAIN  however,  that  such  Annuity  was  not  ££00,  but  only  ^100; 

tr.  which  the  Plaintiff,  having  no  Means  of  proving  her  omu 

Agar.         Assertion,  consented  |o  receive ;  and  the  Defendiiits  oh 

dertook  and  promised  to  pay  such  Annuity  ta  ber  diirii|; 

ber  life.. 

The  Bill  farther  stated,  that  the  Defendants  hwipnmi 
the  Will,  but  not  the  said  testamentary  Pltper  or  CodkH; 
that  tliey  had  paid  her  the  Annuity  of  £100  for^tmA 
Years;  but  had  for  some  Time  discontinued  it;  mi 
charging,  that  the  Testator  made  a  Codicir  to  Ab  WiD,  «r 
wrote  a  testamentary  Paper  in  the  Nature  of  m  Gadid^ 
wherein  he  bequeathed  to  the  Plaintiff  an  Amniiff  of 
£200  for  her  Life,  that  the  Plamtiffs  had  suppmind  At 
same,  and  not  proved  it,  and  that  the  Testator  M  ds* 
dared  to  several  Persons  that  he  had  made  a  CodicI  lo 
his  Will  on  a  separate  Sheet  of  Paper,  whereby  be"  bii 
left  several  of  his  Friends,  and  the  Plaratiff,  IjefpAt^ 
prayed,  that  the  Defendants  may  be  decreed  to  briqg  d» 
said  Codicil  or  testamentary  Paper  into  the  proper  Eod^ 
siastical  Court  to  be  proved ;  an  Account  of  the  Amtitf, 
and  an  Investment  of  Stock  to  answer  dia  fiitiiie  Fif 
ments. 

The  Defendants  put  in  a  Plea  to  the  Discoveij  ml 
Relief;  that  the  Testator  did  not  make  or  write  aCodd 
to  his  Will,  or  a  testamentary  Paper  in  the  Natmetif  ft 
Will  or  Codicil,  wherein  he  bequeathed  to  the  Fhiptf 
an  Annuity  of  £200,  or  any  other  Annuity,  for  ibt 
Term  of  her  life,  or  for  any  other  Term,  or  dreclrf 
the  Defendants,  or  either  of  them;  to  pay  any  AiwaV 
to  the  Plaintiff* 

Mr» 
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Mr.  Skddwell,  in  support  of  the  Plea,  contended,  that»  1813. 

the  B31  resting  on  the  single  Fact,  that  the  Testator  wrote  ^^^"^ 

a  testamentary  Paper  in  the  Nature  of  a  Codicil,  giving  ^^^^ 

the  Plaiiitiflr  an  Annuity  of  £000  for  her  Life,  which  9. 

Paper  hto  been  suppressed,  the  Plea,  expressly  negativing  AoaIu 
that  Fact,  is  a  go^  Bar  both  to  the  Relief  and  Discovery: 
Sution  ▼.  Eafi  of  Scarborough  (a). 

Khr.Smt,  and  Mr.  Roupell,  for  the  Plaintiff. 

t 

I 

The  Bin  is  not  confined  to  the  Right,  asserted  under  the 
Codicil;  proceeding  also  on  the  Promise,  made  by  the 
Testator  t«  the  Plaintiff,  to  remunerate  her  for  her  past 
Seifi6iS ;  in  respect  of  nvhich  she  is  entitled  to  a  Discovery, 
A  Detodant,  denying  the  Existence  of  a  Deed,  cannot 
pefiia^  to  answer  those  Circumstances,  the  Answer  to 
wUcli  would  prove  its  Existeuce.  The  Bill  also  alledges, 
dat  the"  Defendants  expressly  undertook  and  promised 
llieTeatatorto  pay  the  Annuity;  who  did  not  alter  his 
Will ;  but  suffered  it  to  stand ;  relying  on  that  Promise : 
3%yfmT.  Tkynn(h)y  Reech  v.  Kennegal(c)j  and  Drake^ 
fML  r.  Wilb(d);  and  the  Principle  is  recognised  by  the 
iMti-ChancMoTy  in  Hestaer  v.  Gillespie (e),  and  Strick^ 
itmd  r.  JUtridge^f). 

The  Vics-Chanc£|.loil 

The  whole  OUect  of  this,  which  is  a  negative  Plea,  is 
to  negative  the  Existence  of  a  IVill,  Codicil,  or  testa- 
mentary Paper^  by  which  any  Annuity  or  Legacy  is  given, 

(•)  9  Fet.  71-  V.  Kennegaie,  Amb.  67.  S.  C. 
^hj    1   Ven.  296.     Eq.  rdj  3  Atk.  539. 

'Cs.  Abr.  380.  PL  6.  (ej  11  P'es.  621. 

(cj  1    Veu  123.    Rccch  (f)  9  Ves.  5l6, 

S3  cr 
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or.  the  Defendaots  are  directed  to  pay  bx^j  Aomiij^.or.  J;e- 
gacy,  to  ihe  Plaintiff.  It  is  laid^  this  Plea  dojM  nqt^fxiqkr 
prebend  the  whole  Object  of  the  Bill  (  vvhicb  iff  not.  wi- 
ply  to  efiectiiate  :a  Will,  Codicil,  or  teitafDei|||t9i|}(^|^per, 
buty  beyond  (h^t^  to  estabii/iihy  that,  admititii|gdie|[e.WM9K> 
WjU,  Codicil,  or  lestamentary  Paper,  the  Teftatp?,.  y^k^ 
upon  his  Sick-bed,  having  promjsed  to  A^akf  H  T^fonifion 
by  his  Will  for  the  Plaintiff  in  Requital  of  her  Services, 
imposed  thal^  bis  Assungace  to  her,  09  a^  Obligfiidi4n  Mi^on 
his  £;secutor8  and  residuary  Legatees ;  and  upon  die  Ap- 
proach of  Death  f eceived  (heir  AssuiranQe  apcoirAagly* ' 


Relief  upon 
Fraud  in  not 
performing  a 
Promise,  rely- 
ing on  which 
the  Testator 
forbore  to  be^ 
queath. 


.Tlic  Bill  does  not  atate»  tbatio  conai^eraliofi  9f',lMf 
-Promise  to  pay  tfa^t  Aiuiuity  the  Testator  fQvboff^  10.  inr 
«ert  it  in  bia  Will ;  or  made  the  Defendants  Uf.Mliliagr 
Legatees.    In  that  respect  Ihis*  Case  doea  not  qiule  com 
up  to  the  Cas^,  determined. by  Loid  Hnrdmifkep  and  fefer* 
ted  to  by  Lord  Eldon ;  that^  notwithatandaiig  tbe  Dai^ 
pf  admitting  parol  Dieclarations,  the  Annuitaat.  of  l^gWes 
has  a  clear  Title  to  Relief  vpoa  that  Spedea  of .  i^mii^ 
ifvhich  consists  in  not  complying  witb  a  Pkt>jiuae^  on 
which  Ihe .  Testator  relied :  where  the.  TeatalciV  haviii[ 
come  under  such  an  Obligation,  transfegs  it  tt>  hia  leiiduuy 
.  Legatees ;  who  give  a  positive  Assur^ce  to  fiiUS  it :  dis 
Testator  relying   upon  that  Assurance;   and  under  that 
Confidence  abstaining  from  inserting  the  Legacy  in  hii 
Will.     Although  that  is  npt  ei^pressly  stated  as  (he  Ifaturs 
of  .thi6'BfU>  the  Question  is,  whether  it  doeb  not-ilbaMrlj 
approaieh  those  Cases  as  to  call  for  an  Answers   Jl  Pr^ 
mise  of  dm  Niaturd  \j  the  .Testator  ie  espraasly'.  Hated) 
repeated  by  him  in  the  PreseiKe  of  the  Defendants ;  who 
adopt  it  in-  his  Presence ;  ^issuring  him,  that  l|iqf  will  kfSi 
It ;  after  his  Death  repieseutii^  it  as  the  Reason  fef  not 
providing!  fot  the  Plaintiff  expressly  by  the  Will ;  conrecl- 
ing  her  jis  to  the  Amoimt  of  the  Annuity-;  and  byAtt 

Correction 
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Correction  admitting  that  they  had  promised  to  pay  faer- 
£  100  per  jlnnum ;  followed  by  actual  Payment  for  several 
Years.  Does  not  all  this  require  an  Answer  ?  Has  not  the 
Plaintiff  a  Right  to  a  Discovery,  for  Instance,  as  to  this 
Letter,  its  Nature  and  Circumstances ;  the  Bill  stating  it ; 
and  making  it  the  Foundation  of  Relief;  either  as  a  testa- 
mentary Paper,  or  as  containing  an  absolute  Promise  from 
die  Testator  to  pay  this  Annuity,  accompanied  %ith  the 
Representation  of  the  Defendants,  that  it  would  make  her 
perfectly  easy.  This  Plea,  merely  negativing  one  Part  of 
the  Bill,  and  totally  silent  as  to  all  the  Circumstances,  even 
r^arding  that  Paper,  on  which  it  tenders  an  Issue,  and  all 
ihe  other  Circumstances  alledged,  which  may  entitle  the 
Plaintiff  to  Relief,  though  no  Paper  exists,  that  can  be 
properly  described  as  a  Will,  Codicil,  or  testamentary  Pa- 
per, is  not  the  Answer  the  Plaintiff  is  entitled  to ;  and 
aiust  therefore  be  over-ruled. 


«03 
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LAiy     • 

Agar* 


THE  ATTORNEY-GENERAL  v.  HJLLERTON. 


1813, 
Nov.  18. 


THE  Information  stated  tli^  Title,  under  an  Act  of    Obligation  of 
Parliament  and  a  D^ree  of  Lord  Keeper  Wright,  Tenant  to  pre- 
of  the  Free  School  of  Pocklington  in  the  County  of  York :  serve  Bounda- 
to  several  Parcels  of  Land;  which,  lying  dispersed  and  f'^^'  and,  ha v- 
intermized  with  other  Lands  in  Thrybw^h,.mere  let  for    i       .    ,     , 
twenty-one  Years ;  and  the  IL^eases,  being  renewed,  were  g^roved  so  that 
in  1756  vested  in  the  Honorable  Elizabeth  Finch  as  Le»  i^^  Landlord's 
To  all  those  Leases  a  Terrier  or  Schedule  was  an-  Land  cannot  be 

distinguished 
from  his,  and  restored  specifically,  to  substitute  Land  of  equal  Value. 
The  Land,  or  its  Value,  ascertained  by  Commission. 

S  4  oexed ; 
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1813.  nezed ;  bebg  the  Returo  of  Commissioners  antecedent  to 

^^"^  Lord  Keeper  WrighC%  Decree ;  and  which  that  Decree 

^    '''•"'  eaofirmed. 

.  Attorney- 
General 

^  In  1756  Elizabeth  Finch,  being  so  Lessee  of  the  Cha« 

FliLLEJQiTov.    ^^y  LaD^>  A^  Owner  of  all  the  other  Lands  in  the  Pa<» 

nsh ;  (except  a  small  Part  of  the  Glebe)  caused  the  Parish 
to  be  surveyed ;  and  all  the  Pieces  of  Land  lying  in  the 
open  and  uuinclosed  Fields  of  the  Parish  (except  the 
Glebe)  were  thep  laid  together  for  the  Convenience  of  mea« 
suriug ;  and  she  allotted  ^  certain  Pprtion  in  lieu  of  the 
Charity  Pieces,  so  dispersed. 

The  Tenants  of  tbe  aUotted  Iglstate  having  attorned  to 
the  Master  of  the  School^  an  Ejectment  was  brougjht  by 
t)ie  Representative  of  Judith  Finch,  the  Lessee,  under  die 
last  Renewal  in  1306 ;  upon  which  the  Information  was 
filed ;  praying  a  Commission  for  settbg  out  the  Chairity 
Landsy  as  described  in  the  Terrier  or  Schedule ;  an  In 
function  against  cutting  Trees  on  the  allotted  Estate^  and 
to  restrain  Proceedings  in  ^e  Ejectment. 

Sir  Samuel  Romilli/,  Mr.  Bell,  and  Mr.  Barber,  for 
the  {nformafion^  shewed  Cause  against  dissolving  the  In* 
Junction  upon  the  Answer. 

Mr.  Hart,  and  Mr.  Daniel,  for  the  Defendant. 


The  Lord  Chancellor. 

It  has  been  long  setded^  and  that' Law  is  not  noW  to  b« 
unhinged,  that  a  Tenant  contracts  among  other  ObligaUoM^ 
faulting  from  that  Relation,  to  keep  distinct  from  his  own 
Property  during  his  Tenancy,  and  to  leave  clearly  dbtinct 
at  ihe  End  of  it,  his  Landlord's  Property,  not  in  any  Way 
confounded  with  his  own.  This  is  therefore  a  common 
j^uit^  i  tbat  9  Tenant;  having  put  his  landlord's  Property 

and 
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nd  his  omth  togetkefi  for  his  own  Convenience,  in  Order  to 
ouike  die  most  of  it  daring  his  l^enancy^  is  bound  at  the 
End  of  the  Term  to  render  up  speciiically  the  Landlord*8 
Land ;  and,  if  he  cannot,  that  a  Commission  shall  issue 
fix>ih  a  Court  of  Equity  to  inquire,  what  were  the  Lands 
of  the  Landlord :  the  Court  taking  Care,  to*  the  Intent 
dial  the  Tenant  may  discharge  his  Obligation,  to  do  what 
is  right  as  to  the  Possession  in  the  mean  time ;  and  if  the 
Tenant  has  so  confounded  the  Boundaries,  subdividing  the 
Land  by  Hei^^es  and  Stones,  and  destroying  the  Metes  and 
Bounds,  so  that  the  Landlord's  Land  cannot  be  ascer- 
tained, the  Court  will  inquire,  what  was  the  Value  of  the 
Ijaadlord's  Estate,  valued  fairly,  but  to  the  utmost,  as 
against  ihat  Tenant,  who  has  himself  destroyed  the  Possi- 
taUlyA>f  the  Landlord  s  having  his  own. 


1813. 


The 
Attorket* 

GfiKEaAL 

V, 

FULLERTOV. 


In  diis  Instance  I  am  satisfied,  that  no  Fraud  was  in- 
tended :  on  die  contrary  the  Occupation  of  the  Family 
Estate  with  that  of  the  Charity  was  probably  for  Accom- 
modation both  to  the  Family  and  the  Schoolmaster  and 
Usher.    This  is  not  a  Case,  of  which  we  have  had  too 
many,  where  the  Charier  has  not  had  what  is  its  own ;  but 
the  Property  of  the  Family  and  the  School  appears  in 
singular  Circumstances  upon  this  Map :  a  great  Number 
of  Stripes  of  Commons-field  Land ;  which  could  only  be 
enjoyed  by  leaving  natural  Soil  not  ploughed,  or  by  Metes 
aiid  Bounds;  and  that  was  intended:  but  the  Defendant, 
and  those,  under  whom  he  claims,  have  permitted  their 
Tenants  to  destroy  those  Boundaries ;  and  it  is  now  con- 
tended,  that  upon  this  Plan  enough  has  been  done  to 
^ntble  the  Schoolmaster  to  take  Possession  of  his  own 
^Estate.    That  cannot  be ;  unless  it  can  be  ascertained,  in 
^'^hat  identical  Part  of  tlie  Field  these  Stripes  of  Land  are, 
^>ul  he  can  go  to  some  Land,  which  he  can  demonstrate 
^  iiis  own*     Upon  this  Plan  and  Admission  it  is  impos* 

sible 
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l^id.         atble  forbim  to  go  to  an;  Part  of  the  Land,  and  tay,  tbal 
19  his  Land ;  and  M'hose  Fault  is  that  f      It  i»  admitted. 


The 

that  he  has  got  Land,  belonging  to  this  Family ;   but  thai 

r^.^.l   *       mere  Fact,  unless  they  can  restore  to  him  that,  which  is 

^^  unquestionably  his,  does  not  amoiuit  to  an  Equity  to  put 

FvLLEKTON,    an  End  to  this  Injunction;    as  the  Equity  is,  that,  un* 

less  ttie  Tenant  can  ascertain  the  Land  of  the  Land- 
lord, the  latter  shall  have  an  equal  Quantity  of  the  Te> 
nant's  Land.  Both  Parties  are  wrong  in  this  Case. 
If,  the  Schoolmaster  has  got  Possession  by  Means,  to 
which  he  had  no  Right  to  resort,  no  Applicati^an  was 
made  to  prevent  him :  but  that  Observation  ia  .made 
by  the  Defendant,  in  Possession  by  Wrong  of  Ijmd^ 
bdonging  to  the  Charity ;  and,  if  he  carniot  fioitil  out 
that  Land,  and  it  cannot  be  ascertained  amicably;  » 
Commission  must  go,  to  ascertain,  what  Land  belongs 
to  the  Charity,  and  wh^t  does  not;  and  jf ,  4iat  ^sanfiot 
be  ascertained,,  the  Value  of  thje  Landi  that  4i4.  belong  tQ 
the  Charity^i  must  l^e  aacertainedr 


13ie  InjuQCtioo  ^as  coojtuiued* 


t 


.1.  ■^. 


watmobe 
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1813, 
WATMORE  V.  ©ICKINSON.  Not.  12. 

1  * 

AMOTION  was  made  du  the  Part  of  the  Deieodant    Order  to  exa- 
for  leave  to  examii^  Witnesses  in  support  of  Ar*  mine  Witnesses 
iicles/  exhibited  to  discredit  a  Witness,  jesaoiined  oii'the  ^"  support  of 
Rfftdf  the  PlaintiflF,  ■  This  Motion  was  md^  op  Notice  Articles,  exhi- 

and  the  Six  Clerk's  Certificate,  that  the'  DefendaiH  had  J'^"^  ^^^^'^^ 

.  .  '  dit  a  Witness, 

filed  an  Article  eidiibUed  to  discredit  the  Testimw^T  of  tl)6  ^^  Notice  and 
particaltr  Witness.  »      ♦  the  Six  Clerk*s 

•     '•    .:      ,;-c.T  Certificate, 
Mr.  Wilton,  for  the  Plaintiff;  objected^  tbat  the  Mo-  ^'^**°"^  ^ffida^ 
Mo4  was  specilkl ;  and  could  only  be  made  on  Affidavit;  ^'^* 
referring  to  Purcell  v.  M'NwiutPa(A)f  Wood\.  H<fim 
mertdii  (b),  Mill  v,   Mili  (c),    Practical   Register  Yt^;, 
juid  Mr.  Nirap/bitcfs  Pract.  Ch.  (e);  distiogiushing  Russel 
V.  Atkinson  (f) ;  as  this  Plaintitf  is  brt)iigbt  here  op  N^^' 
rice. 

I 

Mr.  Coqke,  in  support  of  the  Motion,  insisted,  tlial  it  U 
not  the  Practice  to  move  on  Affidavit}   and  fVhiie.y.  Fuir 
uU(g)  is  a; precise  Aulhoiitj;  the  l^rd  Ckancellorhwng; 
^pwed. Interrogatories  to  be  filed  to  discredit  a  Witness 

merety 

(4)  S  Fe*.  324.  •   /  ^e  PJlaintiff  had  eacamined  a 

(bj  ^Ves.\^5.  ,    Person  of  the  Name  of  J^. 

(c)  12  Fe*.  406.  C.  ;    and    that  the   Dcfend- 

(d)  420,  (Wyatt\  Ed.)  ants  had  filed  Articles  with 

(e)  Page  141.  the  Six  Clerk,  as  by  his  Cer- 

(f)  2j)ick,63fi.  tificate  appeared,  to  the  Cre* 
fgj  6th  JMfyr  53  Geo,  3.      dit  of -TF*  C,  and  praying, 

The  Order  states,  that  on  that  the  Dtfendanta  might 
Motion  for  the  Defendant,  take  out  a  Commission  for 
^llcflging  (inter  alia  J  that      Examination  of  Witnesses  in 

;     .  support 
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ISIS. 


IiVatmore 

DlCKINSOX. 


merely  od  Notice :  the  Order  taking  no  Notice  of  asy  A^ 
iidavit :  iNrhich^  if  read^  must  have  been  entered* 

The  Vice-Crancellor. 

The  Caie  of  White  v.  Fuisell  seems  precisely  in  Pomt : 
but,  independent  of  that  Authority  it  does  not  necessaiily 
folktw,  that  a  Motion,  because  it  is  special,  must  be  sup- 
ported by  Affidavits.  That  depends  upon  the  Nature  of 
the  Motion.  The  Articles  disclose  the  Cause  for  tbia  Ea»- 
mination ;  which,  if  it  goes  to  the  Credit  of  the  Witness, 
is  b  Time.  What  is  the  Affidavit  to  state  but  that  such  is 
the  Stage  of  the  Cause ;  and  that  the  •  necessary  Pidiim* 
naries  are  taken  by  filing  the  Articles.  If  the  Affidavits 
were  to  go  to  the  Point  of  the  Eiamiuation,  that  would  be 
discussing  previously  upon  Affidavit  the  very  Point  of  Cie- 
dit ;  which  is  to  be  the  Subject  of  future  Esamination ;  if  it 
is  fit  to  eihibit  Interrogatories.  The  only  png[wr  Ques- 
tion, as  Mr.  Cooke  has  observed,  is,  whether  the  Witness  is 
uorthy  of  Belief  upon  his  Oath,  lliat  does  not  neces- 
sarily call  for  any  antecedent  Inquiry  uppn  Affidavit;  and 
the  Books  of  Practice,  though  representing  this  as  a  spe- 
cial Motion,  and  to  be  sparingly  granted,  state  no  general 
Kule,  that  it  must  be  made  upon  Affidavit :  nor  does  the 
Lord  Chancellor  in  White  v.  Fussell  understand  the  Prac- 
tice to  require,  that  an  Affidavit  must  be  necessarily  the 
Foundation  of  such  a  Motion. 

Therefore  both  upon  Reason  and  Authority  there  b  no 
Necessity  for  such  an  Affidavit ;  and  this  Motion  is  pro- 
perly made. 


support  of  said  Articles  to 
discredit  said  C. :  whereup- 
on, and  on  hearing  IJall  for 
Plaintiff,  bis  Lordship  did 
order,  that  the  Defendants 
be  at  liberty  to  examine  Wit- 
nesses by  general  Intcrroga- 


tones  as  to  the  Credit  of  C, 

and   as   to  such   particular 
Facts  only  as  arc  not  mate 
rial  to  what  it  in  Issue  f 
this  Cause ;  and  to  take  o 
a  Commission  for  that  P' 
pose,  &c. 

NO 
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IS  13, 

NOEL  V.  WESTON.  iU.  li, 

JOSEPH  Shaw  by  his  WHl,  dated  the  «4th  of  JFeini-    After  a  ecw 
ary,  1803,  after  desiring,  that  his  "just  Debts,  Firne-  '^^  l>i«^tioo, 
^  rtl  Oiaijes,  and  Chaiges  of  Probate,"  should  be  paid  jJ^^^j^^^'J^IJ^ 
and  tatisfied,  proceeded  as  follows:  Umcntary 

*  Charges  shall 
^  hemy  I  hereby  give  and  bequeath  unto  Sarah  Wesion,  ^  pa><^'  a»J  » 
«  Wife  of  Jame$  Weston,  now  residing  with  me,  all  my  ^^^  ^^  ^**« 

•*  Household  Goods  Plate  Dnen  and  China  and  oAef  P®'**^"*  ^    ** 

, «  ^     .      "^T  •,..   .  ■       .  **tc  subject  to 

^  my  personal  Estate  of  what  Nature  or  Kmd  soever  and  ^i^^  Payment  of 

^  wheresoever  to  and  for  her  own  Use  and  Benefit  sujbject  those  Charges^ 

**  nevertheless  to  the  Pajnneht  of  all  my  just  Debts,  Fa«  theTesutor,  in 

**  neral  Ezpences,  Charges  of  proving  this  my  WiU  and  case  his  per- 

^  the  Legacy  hereinafter  motioned :  but  in  case  ray  per*  *°"*^  Esute 

**  sonal  Estate  should  not  be  suffieienf  to  discharge  th6  '^i^'l'^  ""^  ^ 
-  ii.*iv  ^1.  •!,•  sufficient  to  dis- 

^  same  men  i  do  hereby  charge  and  make  chargeable  all  charce  "  the 

^  my  Freehold  Estates  with  Payment  thereof  and  subject  «  ^j^q  ^ 

^  thereto  1  give  devise  and  bequeath  all  my  Freiehold  and  charged  his 

^  Copyhold  Estates  which  1  have  surrendered  or  intend  Freehold  Es- 

«  to  surrender  to  the  Use  of  this  my  Will  unto  the  said  ^*«es  with  Pay- 

*'  SoroA,  fVaton  for  and  during  the  Term  of  her  natural  ment"  thereof,- 

*'  life:*'  with  liberty  to  lease  the  same;  with  Remaiider  f**f  "  ^^^j^^ 

.     .  thereto    jjave 

to  Henry  Croasdaile  and  Charlotte  Croaeiaiie  their  Hein  ^m^^^  FreX  \d 

and  Assigns,  as  Tenants  in  Common.  aud  Copyhold 

Estates,  which 
The  Bill  was  filed  by  Creditors ;  and  the  Question  ^-wb,  he  had  surren- 

whether  the  Copyhold   Estates  were  applicable  to  tie  ^^^^  or  in* 

tended  to  sur* 

render,  to  the 

Use  of  his  Will.    The  Copyhold  Estates  charged. 

Construction  for  Crediton  favored ;  not  doing  Violence  to,  or  strain* 

ing,  the  Words. 

Debts ; 
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1813.        there  as  to  Legacies;  not  in  that  Part  of  the  Will  diree(« 
!T^^  in^  Payment  by  any  particular  Person^  or  out  of  any  partii> 

cular  Fund  ;  nor  directing,  that  they  shall  be  first  paid ; 
WfiSTOH.  ^^^  merely  constituting  that  general  Direction  for  Payment 
of  his  Debts,  Funeral  and  testamentary  Charges,  the  first 
Clause  of  his  Will  after  the  Directions  as  to  his  Funeral. 
Iliat  introductory  Clause  is  to  be  considered  as  tbe  Rulci 
in  some  Respects  over-running  the  whole  Will ;  unless 
abridged  by  what  follows;  which  might  confine  the  Exe- 
cution of  that  Intention,  that  tho«  Debts  shall  be  satis- 
fied, to  the  Means,  aftenii'ards  pointed  out,  or  pardcularly 
directed  to  be  first  applied ;  and  Cases  have  been  referred 
to,  in  which  such  general  Words  have  not  been  considerecl 
sufiicient:  but  in  those  Cases  the  introductory  Woidi 
were,,  not  general,  but  a  Direction  to  the  Executor  to  pay; 
confined  to  the  Individual;  to  whom  no  real  Estate  was 
devised. 

The  Direction  as  to  the  personal  Estate,  which  is  by 
Law  Imble  to  those  Burthens,  is  mere  Redundancy;  af- 
fording no  Inference  of  any  definite  Purpose.  Having  ex* 
pressed  that  Intention,  that  his  personal  Property  shall  be 
subject  to  his  Debts,  and  a  Legacy,  he  proceeds  to  makes 
farther  Disposition,  following  up  that  Idea  by  Words  of 
Reference ;  ^'  but  in  case  my  personal  Estate  should  not 

.  ^'  be  sufiicient  to  discharge  the  same,  then  I  do  heiebf 
"  charge  and  make  chargeable  all  my  Freehold  Estates 

^  **  vnth  Payment  thereof." 

If  the  Will  stopped  here,  there  would  be  great  Wogiii 
in  tbe  Argument,  considering  the  Introduction  as  answered- 
and  satisfied  by  this  express  Charge  solely  upon  the  Free-^ 
bold  Estate.      It  was   strongly  urged,  that  there  is  m^ 
Reason,  why,  chargmg  all  his  Freehold  Estat^  he-dKiiiI& 
not  also  chai]ge  all  his  Copyhold ;  as  here  be  is  not 
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fleeing  of  either;   but  merely  eipressitig,  what  are  the  1813; 

Charges,  and  how  his  DelMs  are  to  be  paid ;  but,  whatever  ^^"^ 

Argument  that  may  afford,  it  must  be  considered  with  At^  ^*^ 

tention  to  the  Words  immediately  following :  "  and  sub*       Wehtoit 
"  ject  thereto  I  give,  devise,  and  bequeath,  all  my  Freehold 
^'  and  Copyhold  Estates,  which  I  have  surrendered  or  iu* 
**  teiid  to  surrender  to  the  Use  of  this  my  WilL^ 

This  is  very  cBbarly  applicable  to  both  Freehold  and 
Copyhold;  and,  without  introduciug  other  Words  it  is 
impossible  to  separate  them."  llie' whole  Question  then 
turns  upon  the  Meaning  of  these  Words,  **  subject  there-  ^  ' 

**  to  J'   They  admit  two  Senses :  subject  to  the  Charge  al- 
ready made  upon  the  Freehold  Estate  by  the  Disposition^ 
immediately  preceding;   or  the  same  Sense  as  the  Wordi 
of  Reference  in  the  same  Clause,  **  thereof  and  ''  the 
*'  same."      The  Difficulty  consists  in  this  Ambiguity; 
which  of  these  Senses,  if  the  Words  are  jcapable  of  either^ 
is  tlie  more  applicable ;  and  in  such  a  Case  of  eitreme 
Doubt,  as  a  general  Principle,  not  straining  in  Favor  of 
Creditors,   or  doing  Violence  to  the  Words,  but  taking 
them  to  be  capable  of  either  Construction,  I  should  rather 
lean  towards  that,  which  supposes  the  Testator  as  intend- 
ing, that  his  Debts  shall  be  paid.    That  Cunstruction, 
which  a  Court  of  Equity  must  be  inclined  to  adopt,  is  con- 
sistent with,  and  assisted  by,  the  introductory  Clause ;  im^ 
porting  generally  the  Intention  to  pay  his  J>ebt8  out  of 
all  his   Property;    not   specifying    any  particular  Part* 
'    ''  Subject  to  the  Charge  already  made  upon  the  Freehold 
"   JEstate,"  is  a  possible  Construction :   but  the  more  na- 
tural one  is,  '*  subject  to  my  Debts ;"  the  whole  Effect  of 
die  other  being  mere  Redundancy  and  Repetition ;  and,  if 
tii^  Word  **  thereto"  can  hu  understood  iu  the  Sense  of  the 
preceding  Words  of  Reference  '*  the  same,"  the  Intention 
to  charge  the  Copyhold  Estate  is  fully  expressed!    The 
Voj..  II,  T  Testator 
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Tistator  maj  opoo  dw  wbide  k  oodentood  as  pcMHtiog 
oat  tbe  Order,  io  which  the  gcoeral  Fond  shall  be  appli- 
cable, according  U>  the  Dedaratiop,  with  which  he  com- 
mences, diat  his  Debts  daii  be  paid:  first,  his  personal 
Property:  then  hb  Freehold  Estate;  and  fiMther  his 
Copyhold ;  which  is  devbed  ander  the  Terms,  ^  subject 
*'  thereto :"  Words,  that  moit  be  stmck  oat  of  the  Will,  as 
altogether  iDoperatiTe,  unless  they  have  the  EflRect,  as  they 
may  without  any  Strain,  of  applyii^  tht  Copyhold  Estate 
to  tbe  Execution  of  that  Purpose,  with  which  the  Tesfa« 
tor  sets  out;  which  cannot  be  eiecuted  without  that  Ap- 
I^ication. 


For  these  Reasons,  without  Reference  to  Authorities 
farther  than  as  they  establish  the  general  Prindple,  that  in 
a  doubtful  Case  tbe  Court  inclines  to  the  Constmction 
in  favor  of  Creditofs  rather  than  again^  them,  and  not 
inserting,  or  straining,  AVords  for  that  Purpose,  I  thiok, 
the  fair  Sense  of  this  AVill,  taken,  altogether,  wit6  tbe  in- 
troductory ClausCi  is,  that  the  Cppyhold  E^le  ii 
chaiged;  and  the  Testator  has  in  diflferent  t  language 
reputed  the  Purpose,  before  expressed,  that  his  personal 
Property  and  his  Freehold  and  Copyhold  Estates  shaD  U 
subject  to  his  Debts. 


BURKE 
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BURKE  V.  JONES. 


Dec.  6, 


UNDER  a  I)ecMe»>  directing  the  unal  Jkccwnrt*.  of   Devise  in 
the  personal  Estate,  Debb,  &c.'  of  the  Testator  Trust  for  Pay> 
jimdnm  Stobiiuon  Btva,  die  Master's  Report  at«tec^  ^^"^^  ^^  ^1^** 

that  the  Testa|or  was  oh  the  l6th  of  Jwu,  1787,  coob.  ^°^^^  "'"' 

a  Debty  upon 
mitted  to  the  King^s  Bench  Prisoa  on  ibe  Prosecution  of  ^i^i^  the  St** 

the  King ;  md  continiwd  in  Mcfa  Cnslody  mder  the  said  lute  of  Umita- 

L 

Conunitment  and  subsequent  Detainers  of  Creditori  untii  tions  had  taken 
iii3  De^b,  on  the  i6tb  of  January,  1810 :  that  hj  his  Will^  Effect  by  the 
dated  the  12thp!F.^7,*18C!9,  he  gave  to  Trustees',  their  Expi»tiop  of 
Executors,  &c.  ^11  hiskady'itfoney,  &c.  personal  Esia'ti  JJ^t""^^!?^ 
and  Effects;    upon  Trust  as  sooti  as  might  be  to  convert  ru^^ 
the  same  into  JMToheyy  and'  thereout  to  pay,  discharge  and 
satisfy,  90  far  as  the  saAe  would  extend,  alt  his  jufift  Debts, 
Funeral  Espences  and  Legacies;  and  the  Resicfue  (If  atoj) 
he  gave  to  his  Son  William  Johnstone  Bowes:     The  Tes- 
tator also  devised  alj  his  Messuages,  X^nds,  &c.  to  tho 
Use  of  the  same  Trustees,  their  Heirs  and  Assigns;  upga 
Trust  bv  Sale  or  Mortgage  to  raise  such  Sums  as  should 
be  necessary  to  pay  such  of  his  Debts,  Funeral  and'  test** 
mentary  Expences  a»f}  JLegacies,  vvhich  the  Monies  to 
arise  from  hi^  personal  Estate  lihould  not  be  suffici^t  to 
pay ;  .which  Sums  the  Trustees  were  directed  to  apply  and 
dispose  of  in  Payment  and  Dischaige  of  his  said  Debts, 
&c«  whif^t  his  pefsoqal  JSstate  should  not  be  sufficient  to 


The  Master,  farther  seated,  that  no  Act^  or  cither  P^o- 
eeeding  wair  ever  brought,  on  any  of  the  Df^rtHb  tbe  Sefae* 
dule  to  h\»  -Report ;  diat  no  Promise  to  pay  the  9ame  was 
ever  macle  by  the  Testator  after  the  Statute  6f  fil  Jame$  1. 

T2  Celfii^ 


•  I 
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IBIS*         c.  10,  had  barred  them ;  and  that  all  the  said  Debts  weit 

J^^^  barred  by  the  Statute  at  the  Death  of  the  Testator :  but^ 

^^  though  it  had  been  insisted  before  him,  that,  as  the  Tea* 

Jokes.        totor  was  a  Prisoner  in  the  King*$  Bench  during  the  Time 

aforesaid^  all  Proceedings  against  him  would  have  beea 

fruitless^  and  that  as  he  had  by  his  Will  created  a  Trust  tor 

the  Payment  of  his  Debts  all  the  said  Debts  were  tberebj 

revived  and  taken  out  of  tlie  Statute,  he  refused  to  permit 

Ihe  Creditors  contained  in  the  Schedule  to  prove. 

To  this  Report  the  Cnaditora  took  m  Eiception;  coa^ 
tending, 

1st,  That  a  tkme  in  Trqst  to  pay  Pebt9  ^'^  renve 
**.  Pebts  barred  by  the  Statfitis    of   limitaUpna;    ^non. 

Sulk,  (a),  Andrews  v.  Brown  (b),  Blakeway  fr.  Jgor/  of 
•  Strafford  (c).  Staggers  v.  W^lfn/  (d),  Jones  v.  JB^r/  of 

Strafford  (e),  Lacon  ▼•  Priggs  (f)^  OugjUerloney  v.  Earl 
Powis  (g),  Executors  of  Fergus  v,  Gore  (h).  Ex  parte 
Dewdneyf  Ex  parte  Seaman  (i)y 

£dly,  That  under  the  part^sular  Circumstances  of  thi? 
Case  these  Creditors  ought  tp  have  been  pefmitted  to 
prove. 

Mr.  Bichards,  Mr.  WelhereU,  and  Mr.  Shadmdt,  for 
the  Parties,  interested  ui  the  Estate :  Mr*  Hort^t  for  thr 
Trustees. 

» 

Though  the  general  Question,  whether'  a  Ikmo  m 
Trust  to  pu V  Debts  reviv^n  ^,  Debt,  bsrred  \}y  the  Stttmi 

faj  1  &dL  154.  fO  S  P.  Wms.  7f, 

(h)  Prec.  Ch.  385,  2  Eq,  (f)  3  Atk.  107. 

Ca.  Ab.  579.  (g)  Amh.  2ZX. 

fcj   3  /*•  IFms.  373.  6  (hj  1  Sch.  and  Lef.  JOZ. 

firo.  P.  C.630.  Ed.  2.  CiJ    15   Ves.  Ml.    See 

(d)  pitca  2  f .  Wms.  374,  ^^J^ 

pi 
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pf  .Limitations^  has  been  noticed  in  manyCaa^  this  it  1818^ 

the  first  Hme  it  has  called  for  Deci»on»     It  is  clear,  that 

* 

t^  Testator  might  have  pleaded  the  Statute  of  limita* 
tions ;  and  it  must  be  admitted,  thut^if  the  personal  Estate  Jokxs. 
ia  jufficient  to  pay  the  Debts,  the  Executor  or  Admioia* 
trator  may  insist  on  the  Statute  as  well  in  -the  Master^f 
Office  as  in  an  Action  at  Law.  A  Direction  to  jMiy  Debts 
cannot  let  in  a  Creditor  on  the  personal  Estate ;  where  that 
is  the  only  Fuud  ;  and  there  is  no  Reason  why  the  Intro* 
duction  of  real  Estate  into,  the  Devise  should  make  any  ^ 
[Difference.  In  the  Anonymous  Case  in  Salkeld  the  Cir* 
cumstances  do  not  appear :  nor  is  tlie  abstract  Proposition, 
there  stated,  merely  as  a  Dictum,  the  Law  of  this  Court. 
Andrews  v.  Brown  is  no'  Decbion  of  this  Point.  Blake- 
f9ay  ▼.  The  Earl  of  Strafford,  on  a  Deviise  to  Executors, 
is  very  briefly  stated;  and  on  the  Face  of  it  bears  strong  ' 
Marks  of  Inaccuracy.  The  Debt  was  not  barred!  the 
Payment  of  ^50  in  Part  having  taken  place  within  sfat 
Years  before  theTestator^s  Death.  Whatever  might  have 
been  the  Weight  of  that  Decision,  the  House  of  Lorila 
afterwards  over-ruled  it;  reversing  the  original  Decree; 
and  ordering  the  Plea  to  stand  for  an  Answer,  with  ver^ 
apecial  D\rtci\otLs(a);  aiid  after  that  Decision  tliere  is  nt> 
farther  Account  of  the  Case.  In  Laeon  v.  Briggs  Lord 
Hardwick^$  Opinion  is  inconsistent  with  \ihat  he  said  in 
OttgAterlohey  v.  Earl  Pozvis.  The  Executors  of  Petgus 
V.  Gore,  and  Ex  parte  Detedney,  are  strong  Authorities 
against  this  Claim;  and  Lord  Kenyon,  Lord  Ahanley, 
Lord  Redeidale,  and  Lord  Eldon,  have  at  different  Times 
questioned  the  Existence  of  any  such  Rule,  that  a  Devise 
to  pay  Debts  will  taKe  Debts  out  of  the  Statute  ot  li- 
mitations. Though  the  Decbion  of  Jones  v.  Earl  of 
Strafford  affects  to  follow  Blakeway  v.  Earhof  Strafford^ 

m 

(a)  Sec  Mr.  Cm's  Note,  2  P.  Wms.  375. 

» 
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fbeCkfdi'fifieriridelj:  tlie  formtf  Iiaymg  no  sntb  l^ijw 
iMit  WhkM  six  Ye*rft  ts  the  lattter,  nor  any  CircuaMtance 
tAint;  ^t  ^u%  ^  die  Statute.  In  Gofion  r.  MiU(a)  d» 
Will  ^xpiranly  ^ecOgriMd  Uie  DeliC';  though  the  Testator 
mMftk  its  Amtma. '  LegaOkk  v.  C<mne(h)  is  a tfirect 
Decfineivi  of  the  t^6thl  by  Lord  Mticd&fitUL  iigaiiist  4»i 
£xo0pt]Oti» 


Dec.  6.  'The  Question  upon  this  Exception  is^  whether  hj  Atf 

Will,  first  giving  the  personal  Estate  in  Trust  for  the  Pay- 
ment of  Debts,  and^  if  that  sbotdd  be  insuffieienty  creating 
an  auxiliary  Fund  hy  the  real  Estate,  revived  a  simple 
Contract  Debt,  upon  which  the  Statute,  of  Limitations  had 
operated  before  the  Testator's  Death ;  whidi  can  be  le- 
'vived  only  by  the  Effect  of  these  Clauses  in  the  Will;  hav^ 
iqg  never  been  revived  by  any  Promise  during  die  Test»» 
tor's  life;  and ihis  being  a  naked  Cas^,  stripped  of  any 
CircuH^tances,  shewing  either  that  be  had  at  anjr  Timt 
recognbed  these  Debts,  or  affording  a  Presumption  of 
Pisyment  The  Question  therefore  now  comes  for  Deter* 
mination,  generallyj  what  ii^  all  Cases  shall  be  the  Effect 
of  a  Pevise  of^re^l  E^te  subject  to  the  Payment  lof 
Debts;  that  Question  ^arising  upon  Debts  compleatly 
'  p«md  b^ore  the  Testator's  Death;  and  the  Time  in  no 
Instance  unexpired,  and  running  at  the  Timei>f  the  T^sta- 
|or'jB  Pieatb:  but  the. Statute  having  taken  compleat  Effieqt 
upon  mil  these  DebtS|  vad  on  some  probably  mora  tbsa 
twmlgr  Years. 

It  is  not  necessaQT  to  cooqider  the  Cffecl  of  a  maflf 
DirecUon  to  pay  the  Debts  out  of  the  personal  Proper^; 


(a)2Vcrn,U\.?rc.Ch^9' 


(h)  Mo9.39U 
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•nd  the  Argument  was  properljf  cofiiiiied  to  die  Effect  df  1S48.  • 
tBe  Devise  of  the  real  EiOate ;  •  wbkh  b*  not  liable  to 
•impte  Contract  Debts^  otherwise  thao  by  the  V/iil(d). 
It  was  cootended,  tfaat^  if  the  Testator  creates  a  Trust  of  Jon  is* 
real  Estate  for  the  ^Payment  of  his  .Debts,  widumt  any 
|»rtictdar  Reference  to  Debts,  barred  by  die  Statute,  4he 
Itule  is  oiniversal,  that  all  Debts,  standing  in  that  Pradica^ 
ment,  are  revived ;  whatever  may  be  the  Amount,  Dura> 
lion,  or  other  Circumstances ;  that  the  Devise  is  tp  be 
considered  either  as  a  Waiver  of  the  Statute,  or  as  an 
Acknowledgement,  that  such  Debts  existed,  and  were  un- 
paid. ' 

This  is  certainly  a  Case  of  very  great  Importance;  as  i|t 
mt|st  establish  a  general  Rule,  upon  the  Effect  of  this  veiy 
common  Clause  in  a  Will ;  and  it  is  singular,  that  diis  should 
.  still  remain  vexata  Quastio,  as  to  the  Rule  of  this  Court ; 
and  the  Inference  of  the  Intention  in  creali^g  such  a  Trust.; 
upon  which  it  must  depend.  The  Argument  w«s  prcH 
4>erly  founded  entirely  on  Authority ;  as  it  is  difficult  upon 
Principle  to  conceive,  that  the  Testator  could  intend  tp 
prescribe  to  his  Executors  any  Rule  either  ia  admitting  or 
rejecting  Debts;  or  to  recognize  any  particular  Debt  as 
one,  which  had  existed,  and  still  remained  unpaid :  nor  i^ 
it  easy  to  infer,  that  the  Creation  of  a  Fund  for  the  Pay- 
ment of  his  just  Debts  can  have  any  Operation  upon  the 
Inquiry,  what  are  his  Debts,  or  tlie  Mode,  in  which  that 
Inquiry  is  to  be  prosecuted :  but  this  was  represented  as  a 
fixed,  invariable,  Rule ;  not  yielding  to  Principle^  and  top 
firmly  established  to  admit  of  Exceptions. 

< 
No  Case  has  been  cited  within  the  Period  of  Half  a 

Cenjtury,  in  which  such  a  Rule  is  stated  as  existing,  except 

(a)  Now  by  Statute  47       tatcs  of  Traders  arc  Asso4s 
Geo,  3.  c.  74,   the  real  £9-      fur  Debts  by  simple  Contract. 

T4  for 
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for  the  Purpose  of  complakiiiig  of  it.  It  vras  jusdj  oin- 
terfedy  that  tho^  Complaints  are  a  Recognition  of  the 
.Rdle  by  very  high  Authorilibi;  and  there  is  certainly  coo* 
siderable  Authority  for  conduding,  that  such  a  Rule  hae 
been  understood  an  prevailing ;  that  a  Devise  of  real  £»- 
tate  for  the  Payment  of  Debts  would  let  in  Debts,  barreil 
by  the  Statute  of  limitations.  It  must  however  be  re- 
memberedf  that  the  last  Time  it  appears  in  Priiity  ia  the 
Case  of  Oyghterlomy  v«  Earl  Powi»(a)j  Lord  Hardtxricke 
did  not  consider  it  so  established,  that  it  should  be  acted 
upon  without  Consideration ;  expressing  Surprise,  bow 
such  a  Rule  could  be  established.  It  has  received  the  do- 
cided  Disapprobation  of  Lord  Kenyan  and  I/)rd  Alvafh- 
Ity;  and  h  is  impossible  to  read  the  Judgment  in  Et  parte 
Dewdnejf(b)  without  perceiving  tlie  Lord  Chancelhr^s 
Disapprobation  of  such  Rule.  To  the  floating  Notion, 
which  has  certainly  prevailed  for  a  great  Length  of  Time, 
eoantenahced  by  high  Authorities,  that  there  is  such  a  Rule, 
mtist  be  opposed  those  Authorities,  I  have  mentioned ;  to 
-which  may  be  added  the  Declaration  of  a  Judge,  very  con* 
versant  with  the  Law  and  Practice  of  this  Court,  that  there: 
is  no  such  Rule  as  to  Debts  positively  b-arrcd ;  distingiushing 
the  Case,  where  the  Time  having  commenced,  the  Death 
occurs,  before  it  has  run  out ;  and  then  the  Tmst  wodd 
keep  it  alive. 


I  have  paused  tipon  (bis  Case,  not  from  any  Doubt  of 
the  Principle,  but  that  I  might  have  an  Opportunity  of 
communicating  with  Lord  Redcsdale,  and  ^collectii^  aH 
the  Information,  that  could  b^  obtained  upon  a  QuesUon 
of  such  Magnitude,  involving  a  general  Rule  of  great 
portance,  upon  a  Subject,  that  must  very  frequently 
cur ;  that  it  may  be  settled,  and  publicly  known^  if 


{a J  Amb.  C31. 


(bj  15  Ves.  A77.  Sec  p.  ^97. 
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died;  tktriiiglyj lib  Wmflubjeciedithe-satiit  Estate  to  Ul^ 

o^m  Debt  atid  Sir  Rkkard  Earle'%.    Die  Bill  pnij^og  an        ^v^b 
Account^  the  Executrix  admitted  the  Contract^  aUd  ibtf^  v» 

CircumstaDces  I  have  stated ;  and  the  Estimate  of  the  Sui^-  JoN£g. 
vejreiv  uma  found ;  the  Com{>Iaiiit  of  Weiby  in  his  ^wn 
Hand-writii^ :  and  Aen  the  .£x^tu(or '  insisted  upoo  the 
Statnte,  imd  upon  sn  AHowatifce  ]a-req>ect  of  those  Items, 
wUch  had  tiot  been  allowed,  as  she  cont^ad  they  ought 
to  have  been>  by  the  Plaintiff;  and  she  fiied  H  Ofoas  Bitt 
Ibr  a  Discovefy. 

Vnder  tfiese  Circtiinstances  could  a  Plea  of  the  Statute 
be  dlowed  i  The  Debt  was  not  barred ;  and,  bad  it  been 
barred,  ihe  Conduct  of  the  Executrix  would  have  revived 
it :  yet  this  is  the  Case  represented  m  Bhkeway  v.  The 
Earl  of  Strafford  as  laying  the  Foundation  of  this  Doc* 
trine.  i    .      . 


is  a  Case,  Andrews  v.  Brcnim  (a),  in  1 7M,  pre* 
viovs  to  Staggers  v.  Welby;  containii^  Dicta  that  go  the 
lull  Length  of  thb  Argument,  and  farther :  viz.  that,  where- 
cver  personal  Property  is  given,  or  there  iaf:  any  written 
Declaration,  diat  the  Debts  shall  be  paid,  independent  of 
die  Wi]],^it  shall  have  this  Effects  but  the  Facts  by  no 
MesMs  ^warrant  that  Conclusion.  Upon  them,  widiout 
Mrtining  to  consider  the  Party  as  advertising  for,  and  ex- 
pressly inviting  Dclbts,  that  were  barred,  4liciie  is  a  fair  A^*- 
inowldgmeBt  of  those  oatstanding  Debts.  The  Debtor 
wa»  a  ftigitive  fiatilLr«pt.  k  does  not  appear,  that  the  De^ 
feadant  insisted  on  the  Status :  but,  if  ik  had,  the.  Adveri* 
lisaaieiit  to  all  the  Creditors,  all  being  in  the  same  Predik 
caaaeMty'imist  be  laksn  as  an  Invitation  and  EugageaDciit 
lotfa^ Creditors,  to  whom  it  viras  addressed;  and,  cbnsv- 
dcrmg  how  little  is  sufficient  to  revive  a  Debt,  barred  by 

(a)  Pre.  Ch.  358. 

the 
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die  Stalate,  tfiat  might  have  been  deemed  suflkient  u 
an  eipresB  Recoguidon  of  the  Debts^  that  had  been 
barred. 

\ 
The  Case  of  Blakeway  v.  TJie  Earl  of  StrajfbrdCa)^ 
^hich  was  carried  to  the  House  of  Lords,  is  a  very  im- 
portant Authority ;  and  the  Date  is  material,     Consideriiig 
the  Facts  of  diat  Case,  it  is  extraordinary,  how  such  a  De* 
cision  as  Lord  King^s  could  have   been  made.     How 
could  the  Statute  be  pleaded :  a  Trust  having  been  created 
when  the  Debt  was  clearly  existing.     The  Trustees  were 
Trustees  for  that  Creditor,  upon  Trusty  to  pay  that  Debt 
The  Decision  of  the  House  of  Lords,  reversing  Lord 
King's  Decree,  is  extremely  strong ;  saving  the  Benefit  of 
the  Plea  to  the  Hearing ;  which,  if  the  mere  Circumstanoe 
of  making  the  Will  would  be  an  Answer  to  the  Statute, 
ought  to  hav^  been  overrruled.*  The  Effect  of  the  Decree, 
with  that  Variation,  is,  that,  If  the  Party  failed  in  making 
out  the  special  Acknowledgment,  tlie  Will  alone  would  not 
be  an  effectual  Answer  to  the  Statute. 


This  is  the  fair  Inference  from  the  Deci«on  of  ikt 
House  of  Lords :  but  four  Years  afterwards  another  Case 
came  under  the  Consideration  of  Lord  King;  who^awaic^ 
as  he  must  have  been,  of  the  Ground  of  that  Reveivli 
states  the  Principle,  that  governed  the  House  of  Lonb; 
that  a  Plea  of  the  Statute  is  good,  if  there  is  nothing  but 
a  Will,  creating  a  Trust  for  Debts.    This  Caae,  Jj^Gm^ 
tick  V.  Cowfie(b)f  is  a  most  material  Authority ;  the  Air* 
lowance  of  the  Plea  being  avdirect  Decision  of  the. Poiol 
by  Lord  King;  who  first  decided  Blakeway  ▼•  The  Etri 
of  Strafford,  and  knew  the  Result  of  that  Caae ;  statiq 
his  Knowledge,  that  the  Lords  v^-ere  of  a  different  Opiaiai 


(a J  2  P.  JJ'^ms.  375. 


(bj  J»fM.3Sl. 


6m 


CASES  IN  CHANeERY.  £85 

from  Lord  Corvper;  and,  grounded  upon  diat  Koowledgei         '1813, 
his  own  Opinion,  that,  generally,  a  Trust  of  real  Estate  by        Bvrke' 
Will  for  the  Payment  of  Debts  will  not  of  itself  operate  ^^ 

as  an  Answer  to  the  Statute.  It  is  however  proper  to  ob-  Jok^s* 
serve,  that«in  the  Register's  Book  (a)  an  important  Fact 
appears,  which  might  make  a  material  Difference.  The 
Debt  was  contracted  in  the  beginmng  of  1707 ;  and  the 
Testator  died  in  May,  \7\Q,  before  the  six  Years  had 
dapsed :  consequently  it  is  open  to  the  Observation,  that 
the  Devise  was  interposed,  before  the  tix  Years  elapsed. 
The  Defendant  pleading  the  Statute,  n^atives  a  Demand 
within  six  Years ;  and  Lord  King,  taking  the  Question  up 
generally,  as  upon  the  Statute  atid  the  Will,  decides  with* 
out  adverting  to  those  special  Circumstances.  /This  C!ase» 
Mfiiich  I  consider  as  deriving  very  coqsiderable  Authori^ 
from  Ae  Circumstances  I  have  stated,  goes  the  full 
Length  of  negativing  the  Proposition,  that  the  Will 
jdone  takes  a  simple  Contract  Debt  out  of  the  Statute. 

/ 
Previous  to  that  Case  another  had  intervened,  Vaughan 

V.  Guy(b)f  referring  to  this  Doctrine:  but  the  Facts  did 
not  call  for  a  Decision  to  that  £xtent ;  sufficiently  justi- 
fjing  ihe  Court  in  over^ruling  the  Plea :  ihe  Death  hav- 
ing occurred,  before  the  Stala&e  hsA  Operation;  when 
tfierefore  a  Trust  was  created  upon  a  subsisting  Debt,  not 
Imnred* 

The  next  Case  is  Jonet  v.  The  Earl  of  Strafford  (c), 
also  before  Lord  £titg,  asnsted  by  Lord  Raymond;  who 
thought  that  ought  to  take  the  same  Course  as  Blake- 
way  V.  The  Earl  of  Strafford;  leaving  untouched  the 
Weight  and  Authority  of  that  Decision  by  the  House 
of  Lords, 

(a)  11th /tf/y,  J737,  Reg.  (h)  Mas.  245. 

l-ib*  B.  CO  3  P.  JFms.  79. 

The 

i 


ASt» 


\^ 


I>ot4 


AO** 


(a)  ■* 


ii\^ 


ft« 


»*» 


^Blf< 


Je  S^*^  -'  -t^**^*^      .V.-4V*®  ^v*A  **.  -^W** 


^"tS  •-- 


v«Vi*^ 


%7^'^v^ 
^^^- 


C^ 


V! 


AiS» 


.«^.t^.i-^^^;>^ 


tJVV^' 


Tt'es^ 


to 


be 


C^   «<  \ja*»" 


To 


^^^         Vat  ^^®        V.  \s  ^o^      U-.  P^'*^^    \     ^oo^> 


\kV« 


to 


VkA» 


pe^ 


j*^^' 


\.\ve 


iVo 


,\\9l 


\*^ 


juij; 


^7St- 


BVBKX 
V. 


CASES  IN  CHANCERY.  287 

«nty  hit  Son,  \iho  was  his  Heir,  Devisee,  aad  Executor^  1813. 
to  pay  his  Debts  and  Legacies  out  of  his  real  and  personal 
Estates;  and  the  Answer  admitted,  that  the  Death  took 
phce  on  the  28th  of  Jpril,  1 726 ;  the  Note  having  been  Jon  e»» 
given  on  the  5th  ;  and  the  Will  being  made  on  the  18th. 
It  was  clear  tiierefore,  that  the  Statute  could  not  be  urged 
^  the  Trustee  against  the  Cestui  que  Trust,  calling  for  an 
Account.  The  Creditor  died  in  I7S3.  The  Answer  con- 
tains an  Admission,  that  might  perhaps  be  considered  as  an 
Acknowledgment,  that  would  take  it  out  of  the  Statute ; 
buty  independant  of  that,  the  Circumstance  of  the  Death  is 
tpite  sufficient.  Tlie  Decree  accordingly  directed  an  Ac- 
count of  the  Principal  and  Interest  due,  and  Payment. 

The  Case  of  Lacon  v.  Briggs  (a)y  as  far  as  regards  the 
Facts  and  the  Decision,  proves  to  be  as  little  an  Authority 
upon  this  Subject ;  though  Lord  Ilardwiche  by  what  he  is 
reported  to  have  said  appears  to  give  considerable  Coun- 
tenance to  tlie  Existence  of  such  a  Rule :  but  this  Review 
of  the  antecedent  Cases  shews,  that  there  is  no  Authority 
applying  directly  to  the  Point,  where  the  Statute  had  ac- 
tually attached.  If  the  Reference  to  Lord  Strafford's 
Case,  as  establishing  the  Rule,  is  to  be  considered  as  made 
by  Lord  Ilardwkhey  it  is  extraordinary ;  when  Lord  King 
bad  on  the  Authority  of  that  Case  decided  against  that 
Rule ;  and  ten  Years  aftenvards  Lord'  Ilardidcke  himself, 
so  far  from  considering  the  Rule  so  settled  by  Lord  Strafe 
Jor^s  Case,  refers  to  it,  as  having  shaken  the  Doctrine. 

The  next  Case  is  Oughterhney  v.  Barl  PoKis(h); 
and  there  Lord  Uardzvicke*9  Language  is  very  different, 
lie  dismissed  the  Bill;  presuming  Satisfaction;  which 
removes  all  th^  Effect  of  the  virtual  Acknowledgment: 

CaJ  3  Jlk.  105.  C^J  Amh.  231. 

but 


9. 

Jones. 


£S8  CASES  IN  CHANCERY. 

1813.         but  io  addition  to  that  this  Case  diews^  that  Lord  Hafi* 
J^""^         ^icke  certainly  did  not  consider  the  Doctrine  established; 
referring  expressly  to  1jot&  SirqfonTs  Case^  as  having  co»' 
siderablj  shaken    the  Authority  of  former    I>eteniiitii- 
tions. 

The  Case  of  Kctelby  v.  Ketelby  (a),  from  the  Expres- 
sion^ where  it  is  mentioned  in  Anstruiher,  might  be  sup- 
posed to  involve  this  Question :  but  upon  examining  tbt 
Register's  Book  I  find,  that  the  only  Point  vras  that  upon 
the  Exceptions  with  reference  to  Interest,  and  the  Dis* 
tinction  in  that  respect  between  Creditors  by  Bond  and 
simple  Contract ;  and  there  is  no  Trace  of  this  Point 
either  decided  or  raised :  nor  upon  the  Circumstances  could- 
it  have  arisen. 


There  is  a  Dictum  of  Lord  Mansfield  (b),  shewing 
Conception  of  this  Doctrine  of  a  Court  of  Equity ; 
thai  such  an  Idea  had  been  afloat  upon  this  Subject ;  which 
is  abundantly  proved :    but  the  Principle  and  Authorities 
had  not  been  then  examined.    In  The  Executory  ofFergfdS 
y.  Gore  (c)  Lord  Redesdale,  when  this  Point  was  drawo 
to  his  Attention,  expresses  his  Doubt,  whether  there  ever 
was  such  a  Decision  as  that  reported  in  Blakewaif  v,  T'Ae 
Lord  Rf(f«-      Earl  of  Strafford;  and  lays  down  this  clear  Rule :  "  Thi^ 
dale's  Opinion,   a  Devise  in  Trust  for  Payment  of  Debts  does  not  prevent 
that  Debts,  up.  g^^ing  ^p  j^^  Statute;  if  the  Time  had  run  before  the  t«- 
on  which  ihe      ^^^^,^  jj^^^^    ^      jf  jj  jj^  ^^^^  j^j  ^,j^  Lif^  ^f  ^^^  Y^^ 

lime  limited  .      ,x  ,  i       ^         -j     .  i  n„ 

b    the  St  tutc    ^^^*        Debts  are  presumed  to  be  paid  ^  but,  wnerea  rfo- 

oi' Limitations     vision  is  m^de  by  Will  for  Payment  of  Debts,  the  Statute 

has  run,  are       does  not  run  after  the  Death  of  the  Testator.     It  is  an  Ac- 

prcsumt'd  to  be   knowlcdgment  of  the  Debt." 
paid* 

(a)  2  Dick.  512.  Cited  2  (h)  CoaT?.  .548,   Trmm     fc 

Jnstr,  5V»  v.  Fentoti. 
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ThoQ^  this  is  not  tlie  Point  decided,  Loffl  ficdb*' 
f*s  Declaration  may  bis  opposed  to  those  of  his  Prede- 


1813. 


The  ^7  Case  remainit^  to  be  noticed  is  £r  parte 
L^^^^wdiiejf  (a) :   not  a  direct  Dednon;   but  shewing   the 
Ckancellof^s  Impression  upon  this  Fobt.     I  ap- 
ed to  the  Lord  Chancellor  for  the  Case  before  Sir 
Sewdl;    to  which  his  Lordship  refers.     The  ^ 
states  merely,  diat  Sir  Thomas  Sewell  held,  that  a 
Debt,  supposed  to  be  satbfied,  was  revived  by  die 
ast;  but  diat  was  afterwards  reversed  by  the  Lord  Chrn^ 
r:    a  strong  Authority  against  thb  Argument:   the 
Pigment  of  the  Master  of  the  Rolk,  sustaining  the  Debt 
the  Presumption  from  Length  of  Time,  being  over» 
by  the  Lord  ChanceOor* 


^  have  now  gotie  through  all  the  Cases,  that  are  to  be 

fo^md  ID  Print  or  Manuscript  upon  this  important  Ques- 

t^^>ii ;  and  the  Result  is,  that  there  is  not  one,  in  which  this 

l^^octrine  has  been  established  to  the  full  Extent,  that  has 

l^^^^o  contended ;  that  it  rests  simply  upon  Dicta,  oppesed 

^y  Dkiaj  and  has  been  disapproved  by  every  Judge  from 

^^  Thne  of  liord  Hardvdcke;  that  it  is  contrary  to  the 

^^^cision  in  I^gqstick  v.  Cowne  (b),  and  to  the  final  De- 

^^OD  in  Lord  Strafford's  Case,  followed  by  the  ultimate 

^^cision  of  Lord  King  ;  who  first  determined  that  Case; 

^fl  substantially  contradicted  by  every  subsequent  Autho- 

■ 

If  the  Question  is  to  be  considered  still  open  upon  the 

^dieting  Authorities,  how  does  it  stand  upon  Principle? 

must  depend  upon  that,  Iwhich  alone  can  subject  a  real 
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Eittte  to  Debts  by  ^mple  Contract,  the  Intentiim:  in  tlus 
Instance  an  Intention  most  absurd,  rash,  and  destnictife 
to  die  Estate ;  declaring  openly,  that  his  Executor  b  not 
to  set  up  the  Statute  against  any  Demand  incurred  bjf 
simple  Contract  during  his  whole  Life ;  mvitiiq;  stale  Bt* 
mands.    His  Meaning  must  be  taken  to  be  only  what  shall 
turn  out  to  be  his  just  Debts.    There  is  no  Direction  for 
any  Inquiry,  as  to  the  Amount,  Nature,  Reality,  Exten^ 
or  whether  there  had  been  any  Payment.    The  Executor 
is  not  directed  expressly  to  plead  the  Statute :  nor  b  Aere 
any  Implication  of  such  Intention :   but  it  is  to  take  die 
ordinary  Course;  his  Debts  are  to  be  discharged :  but  the 
Invest^ation  of  them  is  left  to  the  Executor  under  die 
Direction  of  the  Courts  of  Law  and  Eqmty.    If  a  Deiise 
of  this  Kind  can  have  the  Effect  contended,  die  Statute 
would  be  a  Snare  to  those,  who,  relying  on  it,  might  after 
six  Years  destroy  their  Vouchers.      The    Notion,  that 
these  are  comprehended  under  the  Description   ''  just 
y  Debts,"  as  still  sub^ting  in  ybro  ConsdentUEf  is  Petith 
Principiu    The  Statute,  wbidi  was  made  for  the  Benefit 
of  thoee,  who  may  have  paid,  but  have  not  the  Means  of 
proving  it,  upon  general  Principles,  for  the  Quiet  sad 
Peace  of  Mankind,  does  not  permit  a  Demand  of  Debt 
beyond  its  limits  to  be  inforced  upon  die  Possibility,  tbt 
it  may  still  be  undischarged.    The  plain  line  is,  dnt  dn 
Testator  intends  the  Court!  of  Law  and  EqniQr  tb  dottf* 
mine,  what  are  just  Debts ;  leaving  his  Executor  at  lihei^ 
to  use  all  Means  of  Resistance,  prescribed  or  dlowsd 
by  the  Law :  thus  encouraging  Provisions  for  Grediton  If 
the  Assurance  C|f  a  Protection  to  the  Assets  against  0^ 
mands,  which  the  Testator  himself  could  have  leaili'; 
who,  relying  on  the  Statute^    may  have  destrc^ed  Ui 
Vouchers. 

The  Conclusion  is,  that  this  Doctrine,  atandin|  upon  • 

umnatural  Conjecture  as  to  the  Intention,  prq;nant  tni 
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r  and  lojury,  by  invitiiig  stale  Demands,  and  dU- 
im  Provisions  for  the  Payment  of  Debts,  biq^ht 
iless  established  by  Authority,  to  stand  as  tfie  Rule ; 
lave  endeavoured  to  shew,  that  there  is  no  Dectnon, 
Devise  for  the  Payment  of  Debts  has  the  Effect  of 
f  Debts  barred  by  the  Statute  before  the  Death 
Devisor:  but  they  are  left  cipen  to  Exammatioti 
die  Means,  which  the  Rules  of  Law  and  ]Sqnity 
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Exceptions  were  over-ruled. 


LACY  V.  HORNBY. 

i  Injunction,  upon  a  Bill  filed  in  NovembtTf  181 1, 
restraining  Proceedings  in  an  Action  for  Goods  sold 
Bvered,  was  by  Order,  dated  the  l6th  ot  Deceinber, 
extended  to  stay  Trial.  The  Answer  was  put  in  on 
1  of  May^  1818 ;  and  on  the  5th  an  Order  was  ob- 
to  dissolve  the  Injunction,  unless  Cause  should  be 
*  On  the  Ifith,  the  Day  for  shewing  Cause,  the 
if  was  referred  for  Impertinence ;  and,  being  reported 
inent,  by  Order,  dated  the  9th  of  June,  the  Imper- 
5  was  expunged ;  and  the  Costs  taxed.  Hie  Plain* 
en  took  Exceptions ;  obtaining  an  Order,  dated  the 
f  Juiy,  181£,  to  file  them  nimc  pro  tunc.  The 
r's  Report,  dated  the  18th  of  Jtily,  disallowed  those 
tions;  and  in  'NcvembeTf  1813,  Exceptions  to  the 
r*s  Report  were  over-ruled. 


1813, 
Dte.  4< 

After  Order  to 

dissolvelnjuntf* 
tion  ^tft  on  the 
Answer,aRefer* 
ence  for  Imper* 
tinence  being 
obtained,  the 
Impertinence 
expunged,  and 
afterwards  Ex* 
ccptions  disal* 
lowed,  lajunc* 
tion  dissolved 
on  Motion  in 
the  first  In- 
stance \iitbont 
an  Order 
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181S«-  Vtidrr  (i^eiitiCirctiinstanGes  a  Motion  was  made  by  A 

DefepdbQjtj^  tl^at.  tbe.^njiiiictiop  majn  be  absolutely  dii 


solved*    « , 


'♦  r  I 


Sir.^aentceZ  JRo;^;%t  and  M^  Phiflimfre,  in  support  i 
the  ^lotiqui  m^n^o^d^  t)iat  this  Practice  was  ijieguk] 
the  Re^oQ  of ,  the  Qrder  Nisi,  th^t  the  Plaintiff  may  hai 
an  Opportunity  of  looking  into  the  Answer,  and  conside 
»ng,  whether  he  will  take  Exceptions,  or  shew  Cause  upc 
the  Merits,  failing  entiielyi  where  Exceptions  have  bee 
taken ;  which  removes  all  Necessity  for  an  Older  NisL 

Mr.  Leach,  for  the  Plaintiff,  contended^  that  this  M< 
tion  for  dissolving  the  Injunction  absolutely,  in  the  first  L 
stance,  was  irregular;'  the 'Pdundation  of  the  Order  Ni 
being,  not  merely  that  the  Plaintiff  may  have  the  Oppo 
tunity  of  electitig  to  take  Exceptions,  or  shew  Cause  upi 
die  Merits,  but  tha^.be,may  have  Time,  generally. 


1 « 1 1 


The  Lord  CuAn CELLO fL^ 

If  any  Autborilgrcanbe  cited,  in  whicl^  the  Court  n 
i:uled,  that  tUa  Application,  under  Circumstances  sio  pec 
liar,  is  irregular,  1  would  not  upon  any  Notion  of  myoi 
idterfere  agaiast  that  Opinion^  so  supported ; .  but,  if  i 
AiUhority  can  be  prodaced,  every  Reason,  that  sustaball 
t>rdiiiary  Practice,  coatradictb  the  Notion,  that  this  PMm 
18  irregular, 

r 

Cf  round  of  the  .  My  Idea  of  the.  Practice  is  this. '  When  an  Order  Kk 
Motion  to  dis-  |^  dissolve  an  Injunction  has  been  obtained  upon  the  Ad 
•fl'"''  ?T"^'     awer's  coming  in, , the  Defendant  shall  not  immcdinel. 

,    ui  •  '-ir       move  upon  ibe  Answer  without  giving  the  Plaintiff  imS 

tnay  determine  ^^^^^  '^'""^  ^^  ^^^^  ^^^^  ^^5  «» l>e  o«gbt  to  have  an  Oppoi 
whethertoshcw  ^""^ty  of  knowing,  whether  it  is  sufficient ;  andupooaM 
Cause  upon  the  ing  the  Answer  he  determines,  whether  he  shall  meet  tb 

Merits  or  by  Ofdf^r  Hisi  upon  the  Mcrits/or  by  shewing  Exceptions fo 
Exceptions.  q^^ 


CASES  IN  CHANCERY. 

•     /      •     .     '      ifi   .f 

Oaute.    If  he  takes  the  latter  Course^  and  cannot  mam- 
Cain  the  Exceptions,  there  is  no  Cause  shewn ;  and  the  In- 
junction is  gone:  *•  *ie  shews  Cause  upon  the  Merits,  the 
Course  that  takes  is  obvious.     I  take  the  Practice  to  be 
founded  upon  the  jHSticey  tUiat  th^  PfiK^y  should  have  his 
Choice  of  two  Modes  of  meeting  the  Order  Nisi,  and 
X*i  ane  for  that  Purpose*    lliis  Plaintiff,  instead  of  shewing 
m.    Xiefdrence  df  the  Answer  fir  lii|)pertiiience  /or  Cause, 
Wr-^fakk.*  could  not  be,  .the  Order oC  Reference  not  then 
escistiiq^,  moved,  for  that  Reference ;  whicli  M^s  granted  of 
Cionrse;  ^anid'  then  «the  tender  Nisi  was  gone  of .  Coune:: 
thatt  Beferende  {xilting  an  End  toaU  ApplicatioD  to  di^ 
Ive  tfie  Iiyuhction.  After  ibe  Detenniaation  of.  that  'Re- 
they  moved  to  jefer  the  Ass  wet*  for  Insufficiency; 
virbidv  "dicy  could  not  do^  until  the  former  Befe^nce  was 
decemuhed  {la).  •  The  Court  decided,  that  the  A  ns wef  was 
stmficient;  and  nndes  these  Cuncomstanceb  the  Question  is, 
'^vfaetherit  ss  necessary  again  to  obtain  the  Ordi^r  Nifii;  or 
-in4»Mberthe  Defendant  aiay  move  to  dissolve  ihe.  Iiijunc- 
Qo»in  die  first  Instance.    The  very  Ground*  of. .thO'  origi- 
aal  -Pfe-oceedingy  requiring  the  Order  .NistVis>  that  the  Party 
m^  have  that  Information,  which  vnder  these  Ciraim- 
stances  it  is  plain  he  must  have  had,  when*  he  made  his  Ap- 
plication upon  the  Merits.     He  has  nothing  to  state  but 
vvbat  he  must  have  known,  when  he  saw  the  Answer^  and 
moved  to  refer  it  for  Impertinence,,  and  afterwards,  %ihen 
he  took  £&ceptioos.    That  Answer,  i?eiiig  finally  deemed 
iifficient,  must  be  considered  just  the  same  as  when  the 
Application  was  made ;  and  therefore  it  was  liglit,  that  the 
Plaintiff  should   shew  Cause  upon  the  Merits.     If  no 
lAf  tbority  can  be  found,  and  the  Case  is  new^  this  is  my 
(dear  Opinion  upon  the  Practice. 


S9t 
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Lacy 

r. 

HoBKBTi 

■ 


I  ."  ■ 


No  Reference 
for  Insu(H« 
ciency  until 
Hefercnct  for' 
Impcrtidcnce 
detarmined.) 


Hie  Injunction  was  dissolved. 

(*J  SeeGoodinge  i.Woodhamtf  HVes.  534. 
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.^-  9Q08  and  ID  such  Mtnner  and  Form  and  in  aiich  Sum 
*'  and  Sams  of  Money  as  they  in  their  Discretion  diatt 
*'  think  proper  and  expedient.    And  I  do  hereby  declare 
^'  my  Will  and  Mind  to  be,  that  in  case  my  said  Freehold 
''  Copyhold  and  Leasehold  and  persona)  Eatates  herein- 
''  before  mentioned  shall  fall  rfiort  or  not  be  suflBcient  for 
^  Payment  of  ^11  the  said  several  Legacies  and  Bequests 
*'  Sttin  and  Sums  of  Money  by  toe  hereby  given  and  be- 
**  queathed  that  what  shall  fiall.  short  shall-  ,be  proportions 
^  aUy  abated  oat  of  each  Lsgacy  or  Sum  of  Money  her^ 

.  ^  by  given  and  bequeathed."    And  she  q>pointed  Stmy 
and  Jamei  Rum^ey  her  Eiecntors. 


«»A 


181S. 


Qimmh 
RttMsar* 


The  personal  Estate  being  insuiBcient  to  pay  the  Debts^ 
Aefeid  Estate  had  been  sold;  and  the  Questioas  wero ;  Ist, 
Whether  the  Execntors,  or  the  Heir  at  Lav,  or  the  neu 
€f  Kin,  of  the  Tetlatrixi  nwre  entitled  to  a  Sum  of 
£i095:9$:4d.\  ibe  Snrplnsi  arisii^  from  the  Sale  of  the 
real  Estate :  fidly.  Who  was  entided  to  the  Sum  of  £630, 
tbeAmonntof  the  charitable  Legacies^  admitted  to  be 
iN^klbytheStaUile(^ii> 


Mr.  Leach,  and  Mr.  CuUen,  for  the  Hm  at  Law,  con- 
tended, that  this  could  not  be  distinguished  from  Alorice 
¥.  The  Bithop  rf  Durhmn(b);  the  residuary  Clause 
creating  a  Trust,  the  Subject,  being  the  Produce  of  real 
Estate,  must,  according  to  Ackroyd  v.  Smithum  (c),  be* 
long  to  the  Heir. 


Mr.  Soaped/,  for  the  next  of  Kin,  observing,  that  the 
Executors  throughont  thn  Will  ar^  cloathed  with  the  Cha- 
racter of  Trustees,  argued,  that  the  Residue  was  personal 


(aj  Stat.  9  Oeo.  2.  c.  35. 
jCbJ  9Vu,Z99^  10F«.522. 


(c)  I  Bro.  C.  C.  503. 


U4 


Estate 


«o 


1813. 


GiBBS 


BvMniT« 


CASES  IN  CHANCERY. 

Estate;  tbat  (here  was i( partial, Intestacy;  and tberefoim 
Hie  next  of  Kin  were  entitledj  accordipg  to  the  Slati^  of 
Distributioii. 


Mr. 


Md  Mn  Stipken,  for  ibe  Bvecaton. 


Tbe  Caae  of  Morice  ▼.  The  Biakop  of  Ikurhttm  mu 

i^early  a  Trust ;  and  the  Bishop  in  hk  Aoiwer  difldaimed 

-any  beneficial  lalerest.     Theie  Defendants  are  Trustees 

ibr  the  q>ecific  Object  algne  of  paying  the  Debts  and  Le- 

l^ades.    in  Efiect  the  Residue-is  absolutely  given  lo  dieni. 

The  Term  ''  DbcretionV  ioiports  merdy  suck  Dispo^- 

tion  as  they  themselves  shall  think  fit ;  excluding  the  Disr 

<tetiian  of  any  other  Person.    Considered  as  m  Powir,  it 

inay  be  exereised  in  dieir  own  Favor ;  aiHl»  if  npl  Mflv 

cisedy  the  Property  belongs  to  tbem 4  in  eithar.Waj^ax* 

eluding  both  the  Heir  at  Law  and  the  next  of  Kifu    TUs 

is  not  to  be  distinguished  from  the  Case.  inrJBetf.Ca),  a 

'Devise  to  JS.  to  dispose  of  at  his'Will,  and  Plcaaara; 

which  Words  pass  a  ¥ee(b).    A  .general  Power  of  Dts* 

position  implies  the  absolute  Intecest;  as  necessary^  ta.Ae 

Exercise  of  the  Power,     Tbe  Word  '*  Trustees*'  in  tbe 

•residuary?  Cbuse  is  merely  Descriptio  penonarMm,.tM  of 

their  Character.    In  Principle  this  Case  isjanal^goiis  la 

^girs  V.  Rogers  (c),  and  Dormer  v.  Bertie  (jd^). 


•  ■    »    ■       I    ■ 

The  Master  of  the  Rolls. 

Dec*  6.  I^  IB  clear,  that  such  Part  of  the  real  Estate  as  is  gifca 

to  efaaritable'  Purposes^  belongs  to  tbe  Heir  at  Law ; '  aad 
dote  not  go  either  to  tbe  next  of  Kin  'Or  tiw  l-eaidwry^Iie- 


(^)  1  Roll  834. 1. 12.  R.'     Title  Devise,   (N.  4.). 
Jfe.  57.    Bend,  pl.19.  '       (tjz  F.'Wme.  193; 

(bj  Fide  Comynis  D'lgeitf         (dj  {^r.Cb^94» 


gatect 


CASES  IN  CHANCEI^Y,  C&7 


ClBSf 

v. 


^tM,    The  Que^n  tfaeo  i$  as  to  what  is  not  ptbenivise         1813. 
€iispo8e4.of  thaa  by  the  residuary  Clause;  which  turns 
^pon  the  Pointj  wb«;ther  there  is  any  Toist  imposed  hy 
that  Clause:    if  ttiere  is,  they  canpot  ^ake  benefici^ly,       Rumset. 
thouf^  the  Trust  may  be  of  60  indefinite  a  Nature,  thi^t     If  a  1  rust  is 
4he  Courl  eansot  carry  it  in^o  Execution,    lliis  Xestat^i^,  imposed,  the 
bswiDf^  cueated  a  Trust  to  sell,  gives  nis^y  particular  iie-  Trustee  cannot 
gacies;  and  awoii^tbein  £100  to  each  of  her  twoTrus-  |^*^  u^'^'^^i^'tl' 

tees  for  their  Care  and  Trouble  in  the  Execution  of  the  r.. '  . 

I  rust  may  be 

Trusts  of  the  Will.      That  is  undoubtedly  sufficient  to  (^^  indetinite 
exclude  any  Claim  as  Executors  (a) :  biU  they  claim,  pot  for  Execution* 
joBk  that  ChpuriK^ter,  but  under  a  direct  Dispo^ition  to  them 
as  residuaqr  Legatees.    The  first  Words  of  the  residuary 
Clause  amount  clearly. to  an  absolute  Gift  tQ  them;  as 
the  inere  Circumstance  of  giving  them  the  Description  ,pf 
Trustees  and  Executors  cannot  maice  them  JiriMaieeA  as  .to 
diatfPart  of  her  Pn>perty,  expressly  beqiie^tbed  to  them. 
TUen  do  the  subsequent  Words  import  Trji^t  i  The  Tes« 
tatria  has  v^y  frequently  in  the  Course  of,  her, Will  us^d 
the  Words  **  in  Trust:"  bift  tliose  Words  arie  |iot  intrp* 
.  ciacad  here  t  "  to  be  disposed  of  .untoj^jl^h  Person  ,aad^ 
**  Persons,  and  in  such  Manueif  and  Fori^,  .apd  iu  suuch 
^  Sum  and  Sums  of  Monqy,  as :  they  Jin  t)ieir  Discreti9n 
^  shall  think  proper  and  eiypedient.^ 

I  see  nothing  here  but  a  purely  ^bitrary,  Power  of  pis* 
position  according  to  a  Discretion,  whicji  no  Court  c^n 
either  direct  or  control.  It  is  not  to  be  contended,  that, 
jf  the  Wprds  were  **  to  be  disposed  of  according  to  their 
'^  Discretiop,^"  that  would  have  qualified. the  preceding 
Gift :  then  the  Effect  must  be  iHt>dMced,  if  at  all^  by 
Iba  interposed  Words,  *^  to  such  Person  gr  Person^,  add 

Ca)    Langham   v.   Sand'      References  in  the  Note  (aj^ 
ford,  i7  Kes»;435,  andjthe      449« 


intense*  J^ 


I 


6»-    Vert.    ^*"..u>«ofl»«^'*   ertC«»* 
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to  Obfidi  not  diaciiictly  specified^  and  in  evier;  Case  of 
m  general  Power  of  Appointment.  It  woiild  be  neces* 
aary  to  shew,  |hat  tbeae  Executors,  not  only  ctonot  enjoy 
it  themselves,  but  have  no  Righi  to  appoint  il  to  others, 
as,  whether  they  have  the  absolute  Property,  or  only  a 
Power  to  appoint  the  Residue,  still  the  Claim  of  the 
Heir  or  next  of  Kin  b  premature,  until  it  shall  be  seen, 
whether  Uny  Appoiotmeitt  will  be  made.  It  was  in« 
ainuated  m  the  Argument,  dial  this  was  probably  a  secret 
Trust  for  Charity.  If  that  were  ao,  it  would  be  void : 
but  there  is  nothii^  ita  the  Ctte,  entitiiQg-me  to  form 
aucfa  ai  Conclusion.  Therefore  neither  the  Heir  nor  die 
next  of  !Kin  have  a  Right  to  call  upon  At  Exeoutoif -te 
account  for  this  R^due. 


800 


ints. 


Giaaa 
&uMsat# 


V 


9.  TAYLOR. 

THIS  Cause  (a)  coming  on  to  be  heard,  the  Plaintiff 
prayed  a  Decree  of .  Foredosure  of  the  Mortgage: 
n  Dissolution  of  the  Partnership ;  an  Accouut  of  tbl^ 
Transactions,  aud  particularly  the  Receipts,  and  Pay- 
ments, of  the  Defends  Taylor:  an  Inji^ction,  restraio- 
nq(  him'  from  repeivii^  any  Part. of  the  IiK^me,  and 
anierferii^  in  the  Concerns  of  the  Opera  Hpuse ;  and  a 
Pisectioa  to  the  Master  ito  consider  of  a  Scheme  for  t)ie 
Sale  of  the  joint  Property  or  for.  the  fiiture  Mana|e» 
ment* 

•  ■ 

f^J  See  the  Case  stated  in  the  Report  upon  the  Motion 
IS  Fes.W. 

ing  the  managing  Partner  from  acting ;  with  liberty  to 
lay  Proposals  before  the  Master  for  Management  until 


1813» 

i>c,  2*. 
(15  Vu.  10.) 

Partiienhip  in 
the  Opera 
Iloute,  dif* 
solved  by  the 
Conduct  of  the 
Parties,  making 
it  impossible 
to  carry  it  on 
upon  the  Terms 
stipulated* 

Decree.  ae» 
Gordiofly  for  n 
Sale  of  the 
whole  Coo* 
cem;  restrain* 
cither  Party  (n 
the  Sale. 
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^^  •  • 

Tbe  Defendant  Taylor,  by  his  Answer  dainuoif  as  t 
Creditor  upon  the  Result  of  the  Account,  intiytnl  on  a 
lien  upon  the  Plaintiff's  Share  for  the  Bislinc^  t|ift 
should  appear  to  be  due. 

« 

Sir  Arthur  Piggott,  Mr.  Fonblofijue,  Mir.  Jfari,  and 
Mr.  Johnson,  for  the  Plaintiff.  Mr-  itichardM^  Sjr 
Samud  RomiUy,  Mr.  Leacl\,  Mr.  IVetherellg  and  Hn 
SkadwtU,  for  the  Defendant  Taylor. 

I 
/ 

For  the  Plaintiff  it  was  insisted,  thi^t  if  he  ms  en- 
titled  to  a  Decree,  dissolving  the  Partnership,  the  Conrt 
in  directing  the  future  Management  was  not  bound  to  At 
particular  Stipulations  of  the  Contract;  but  iwottld  oomk 
the  Benefit  of  the  Parties. 


Upon  the  Question  as  to  the  Dissolution  of  FarfDO^ 
ship  Sayer  ▼.  Bennett  (a),  and  Adams  v«  LUtrdei  (h), 
were  cited.  In  the  former,  upon  the  Insanity  of  a  Pttt* 
ner,  an  Inquiry  was  directed,  whether  he  was  in  such  i 
State  of  Mind  as  to  be  capable  of  conducting  the  Bt- 
;  but  the  Result  does  not  appear. 


« 


The  Zor^f  Chancellob  in  the  Coarse  of  the  Aip- 
ment  inquired,  how  the  Sheriff  executes  the  Writ  aader 
a  Judgment  against  one  Partner,  according  to  the  pRScat 
Doctrine  of  Courts  of  Law,  that  be  takes  the  Intoicit 
of  the  Partner;  and  in  some  way,  (it  is  not  Tery  dev, 
bow)  they  take  an  Account  of  all  the  Concerns ;  srmI  the 
Creditor  sells  the  Interest  of  the  Partner.  Is  not-  that  s 
Dissolution  of  the  Partnership  f 

(a)  Before  Lord  Kenyan,  (h)  From  a  MS.  of  Sir 

at   the  Bolls,  WaU.    Part.      Samuel  RomiUy,  bcfoieLsri 
382.  TkurlorD. 


Mr. 


f 
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Mr.  C(H>1ce  (Amicus  'Cutut)  n£i,  the  Way,  in  Mffcich  1S13. 

th6  ShciiflF  executes  the  Writ  in  Pnictibey  is  by  makios  a  ^J"^^^ 

Bin  of  Sale  of  the  actual  Interest    Scott  v.  SchoUy(a)  ^ 

was  'nienti6ned  as  to  die  proper  Subject  of  legal  Exe-  Tatloe* 
cntion. 

The  Lord  Chancellor. 

.  If  the  Courts  of  Law  baine  followed  Courts  of  Equity    Execution  at 
io^giving  Execution  against  Partnership  Effects,  I  desire  Law  under  a 
to.  have  it  understood,  that  they  do  not  appear  to  me  to  J^^^gi^^nt 
adhere  to  the  Principle,  when  they  suppose,   that  the  ag*"**^  »  Part- 
Interest  can  be  sold,  l^efore  it  has  been  ascertained,  what  ^YJ""""!' ^^  ^' 
is  the  Sfubject  of  Sale  and  Purchase.    According  to  the  •  •  ^  Sir 
old  Law,  I  mean  before  Lord  MansfUld^^  Time,   the  ^^^  selHnir  the 
Sheriff  under  an  Execution  against  Partnership  Effects  undivided 
took  the  undivided  Share  of  the  Debtor,  without  Refer-  Share :  now 
ance  to  the  Partnership  Account :  but  a  Court  of  Equity  hy  selling  the 
would  have  wX  that  rijght  by  taking  the  Account,  and  ascer-  *^^"*^  Interest: 
taining  what  die  Sheriff  ought  to  have  sold :  the  Courts  of  ^^"^  !^^  **" 
Law  however  have  now  repeatedly  laid  down  (b)^   that  ^^^  j^  ^  q^^^ 
Aey  will  sell  the  actual  Interest  of  the   Ptfrtner,  pro-  ©f  Equity, 
fesaing  tq  execute  the  Equities  between  the  Parties ;  but  Quotre. 
foqietting,  dmt  a  Court  of  Equity  ascertained  previously 
what  was  to'be  sold.  How  could  a  Court,  of  Law  ascertai%  . 
y/AM  was  the  Interest  to  be  sold,  and  what  the  Equities; 
depending  iHpon  an  Account  of  all  the  Concerns  of  the 
JPiartners  for  Years  ? 

By  the  express  Contract  of  these  Parties,  which  is  the 
Basis  of  this  Concern,  wheUier  a  Partnership,  or  to  be 
described  by  any  other  J>enomination,  Taylor  was 
Manager,  subject  to  all  the  Engagements,  to  which 
Could  bad  been  subject.    Whether  this  is  a  Partnership, 

fa)  8  East.  467.  1  Show.  173.  Eddie  v.  Da^ 

'     '{^/  Barkurst  v.  Cliniard,      vidson,  Doug,  650. 

which 
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Taylor* 
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%htch  miglit  be  diaokwl  by  filing  the  BUI,  wUdi  h  li 
perhaps  difficuh  to  mamtaiiii  or,  for  a  Term  of  Yean^ 
or,  at  was  cootended  m  tfie  Case  (a)  of  the  Theatre  ea 
the  other  Side  of  the  Haymarkei,  witboot  LUnita,  aa 
lotig  as  Renewals  could  be  obtained,  is  not  extreoidlj 
material  in  the  View  the  Court  is  obliged  to  taka  <tf  tfaia 
Case. 


JurisdfctioQ 
By  Injunction 
upon  the 
Ground  of 
Vexation  by 
lepcated  Ac- 
tions of  Covi 
nunc 


r 


The  Case  alledged,  is,    that  all  these  EngageiaieBla 
liavebeen  violated  from  Day  to  Day;  that  PerforaMia 
haTe  been  employed  without  mutual  Consent;  thaktUs 
has  been  the  Habit;  and  may  be  persevered  in;  ao^  as 
to  die  nightly  Receipt  of  the  Money ;  which,  it  is  re- 
presented, being  either  left  in  a  particular  Place^  or  paid 
to  an  Agent,  has  in  some  Way  got  to  the  Disposition  of 
Taylor;  and  the  Attempt  of  this  Court  to  put  an  find  to 
that  has  been  rendered  ineffectual  by  a  Slip  in  theTeme 
of  the  Injunction :  a  Circumstance,  which  I  cannot  regmd; 
as  die  Effect  is,  that  the  Parties  were  under  no'  Prohibi* 
lion.     There  is  hardly  one  Covenant,  which  has  not  bera 
violated.    It  is  said,  the  Remedy  is  by  repeated  Actiona 
of  Covenant ;  and  it  is  supposed,  that  Juries  mqr  faav^ 
Feelings  of  Vengeance,  that  may  subject  Mr.  Tinflot  tm 
such  Damages  as  may  produce  the  fiiU  Object  of  fSum 
Plaintiff:  but  a  Court  of  Equity  has  Power  to  reatrani 
iand  injoin :  a  Power  in  many  Instances  recognised  faj  the 
Law,  as  resting  on  that  very  Circtmistance,  that  witboat 
such  Interposition  the  Party  can  do  nothing  -  but  repeal* 
ediy  resort  to  Law ;  and,  when  that  has  proceeded  to  wank 
an  Extent  as  to  become  vexadous,  for  dial  very  Raasoe 
the  Jurisdiction  of  a  Court  of  Equi^  attaches. 

It  was  supposed,  that  I  had  contradicted  Lord  Kmj/mfi 
Doctrine  in  Sayer  v.  BenneU.    Certainly  I  did  not  cos 


faJ  Morris  v.  Coiman, 


Ml 
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trnfid-Aat  Doctrine:  aorilid  I  make  any  Decree, mtith,  ItlS. 
iahf  considered,  mm  an  Assent  to  it  The  Case  was  no  voT^^ 
mare  than  this :   one  Fartner  becoming  a  Lunatic^  the  ^ 

ptbers  diougHt  proper  by  their  own  Act  to  put  an  End  to      Tatlos; 
die  Partnership;  which  they  hafl  no  Ri|^t  todo,  if  he  bad    Dissolution  of 
been  sane ;  and  they  continued  to  carry  on  the  Business  Partnership  on 
with  his  CapiUl ;  not  being  able  to  sUte,  vAiMt  was  his,  as  ^®  Lunacy  of 
a  Cieditor,  and  what  was  not  hb,  as  a  Partner  (a).    That  *  P*^f  *"»  *^  ^ 
Ijofd  Kenyan  thought  afforded  a  sufficient  Ground  /or     ,   .   r^^I^. 
saying,  the  Partnership  was  not  determined;  and  he  also  ^^  |^y  Uie  Act* 
heU,  diat  one  Partner  cannot  on  Account  of  the  Lunacjb  of  the  Survi- 
of  anodier  put  an  End  to  the  Partnership ;  but  that  Ob*>  von :  not  de- 
ject must  be  attained  dirough  the  Dectee  of  a  Court  of  termiaod  where 
Eqiuty.  they  had  car* 

'  ried  on  the  Bu* 

^  «  .  ,  '  siness  with  his 

My  Decision  was  not  intended  either  to  support  or  im*  Capital. 

peadidiat;  proceeding  upon  the  partiodar  Circumstance! 

of  dM  Case  before  me.    The  Question,  whether  Lunacy 

is  to  be  conndered  a  Dissolution,  is  not  before  me.   I  diall    How  far  the 

dierefore  say  no  more  upon  it  than  this!    If  a  Case  bad  Lunacy  of  a 

niispn,  in  which  it  was  clearly  established,  as  fiur  as  human  ^^^^^  *'  ^ 

Testimony  can  establish,  that  the  Party  was  what  is  called 

m  incurable  Liunatic,  and   he  had  by  the  Articles   con-  p^nj^jw.  ^^  ^^^ 

racted  to  be  always  actively  engaged  in  the  Partnership,  Degree  and 

od  it  was  Uierefore  as  dear  as  human  Testimony  can  probable  Du. 

ttke  it,  that  he  could  not  perform  his  Contract,  there  could  ration  of  the 

\  no  Damages  for  the  Breach  in  consequence  of  the  Act  I>isorder,  a£» 

God:   but  it  would  be  very  difficult. for  a  Court  of  ^^^'"«  ^^ ^•• 

|ttity  to  hold  one  Man  to  his  Contract,  when  it  was  per-  ^^^^^ 

dy  dear,  that  thjs  other  could  not  execute  his  Part  of  n,^^^^ 

It  will  be  quite  Time  enough  to  determine  that  Case,   ., 

n  it  shall  arise ;  for,  as  we  know,  that  no  Lunacy  can 

ronounced  incurable,  yet  the  Duration  of  the  Disorder 


(€)  Crmnhay  y.^CoHint,  15  Va. 
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may  \^  long  or  short ;  «iid  the  Degree  mxj  admit  of  great* 
Varietv.  I  \¥Oulci  not  therefore  lay  down  any  genard 
Bute  by  Anticipation,  speculating  upon  such  Circum- 
stances.  I  agrc^Hith'  Lord  Tkurlow^  that  the  JuriscBctioii 
is  most  diflScuh  and  delicale,  and  to  be  exercised  wiA  great 
Caution. 


The  real  Question  here  is  quite  different  from  Jdanu  ¥, 
Uardet;  \iliich  1  take  to  be  that,  in  which  Lord  2%acr- 
lato's  Opinion  was  expressed,     lliis  Question  is^  wbetlMr 
firom  the  Acts  pf  7Viy/or  himself  it  is  not  manifest,  that  this 
Partnership  cannot  be  carried  on  upon  the  Termfli  for 
%hich  the  Parties  engaged :  whether  a  single  Aci  haa  been 
done  b\  him  of  late,  that  is  not  Evidence  on  his  Part,  diat 
he  can  no  longer  himsdf  be  bound  by  his  Contract,  90  as 
to  observe  the  Terms  of  it ;   when  he  excludes  hhnself 
from  the  Concern  and  the  Partnership,  as  far  as  it  is  to  be 
conducted  upon  the  Terms,  on  which  it  was  formed;  and 
aays,  he  will  carry  it  on  upon  other  Terms.     Taking  thatr 
to  be  his  Conduct,  this  comes  to  the  common  Case  of 
Partner  exchiding  the  other  from  the  Conceni ;  ss,  if 
will  uoty  t)ecause  he  cannot,  continue  it  upon  the  Tenn^, 
on  whic.h  it  was  formed,  the  Consequence  must  h^,  ihath^ 
says,  his  Partner  shall  not,  because  he  cannot,  carr^  it  oa% 
upon  those  Terms. 


That  is  the  true  Amount  of  this  Case.    The  one 

engage  a  Performer  without  the  other's  Consent;  haiim 

entered  into  Stipulations  only  with  reference  to  AgroeneH^ 

they  have  given  me  no   Means  of  extricating  them  fnxi 

the    Difficulties  arising  from  N  on  agreement.      Suppoii 

an  Opera  at  this  Time  requires   more   dun   XSOOpf 

Week,  or  a  new*  Fxhibition  more  than  4£60O,  if  the  Pls«- 

tiff  differs  upon  that,  what  is  a  Judge  to  do  but  to  look  at 

the  Coutiact,  as  the  only  Tliiug  the  Court  can  act  upofl** 

sod 
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md  if  both  Parties  ajsreei  that  the  Cootract  cannot  be 
•cted  oUi.  that  furnishes  the  Means  of  sayingi  there;  is  an 
End  of  it;  and  their  Interests  ai«  to  be  redded  aa  if  no 
yicfa  Cootract  had  eaisted.  llie  Parties  by  Consent  de» 
lerminej^  that  there  is  an  End  of  the  Concern^  which  can- 
not be  carried  op  upon  the  Terms  stipiilaledi  and  the 
Court  cannot  substitute  another  Contract. 


1813. 


TATLOt«, 


In  this  View  of  tlip  Case,  my  Opinion  i%  tbpit  this  Co|ihv 
tract  is  determined  ;  and  the  Parties  must  be  treated  ac« 
cordingly.    The  Diecree  as  to  the  Mortgage,  &c.  is  of 
Course :  but  another  View  of  the  Case  arises  from  the 
Answer  of  Taylor^  claiming  as  a  Creditor  upon  the  Ac- 
counts;   and  that  the  Court,  regarding  this  as  Partner- 
ship Property,  shall  give  him  a  Lien  upon  the  PlaintiflTs 
Share  for  the  Balance,  tliat  may  be  due  on  the  Account. 
Upon  the  same  Principle  then,  if  the  Plaintiff  shall  apr 
pear  to  be  a  Creditor,  has  not  he  a  Right  to  have  Tay/or*t 
Share  sold ;  and  tlien  is  the  Court,  winding  up  the  Con- 
ern,  to  sell  the  Share  of  on^,  and  not  the  whole  joint 
Voperty  ?    Each  has  an  Lilefest  to  havfi  the  whole  sold ; 
hich  will  sell  much  better  than  the  Shares,  especially  if 
liquidated^ 


The  most  difficult  Question  is  that,  as  to  the  Appoint- 

nt  of  a  Manager  in  the  Interval  between  the  Decide 

the  Sale.    l*his  joint  Concern  ought  to  be  brought  to 

;,  if  at  all,  upon  tlie  Principles  I  have  mentioned; 

ing  them  in   the  State,  in  whieta  they-  sirould  be,  if 

)ut  any  Stipulation  for  Management  they  were  re* 

ively  Owners  of  given  undivicM  Shares.    They  agree 

given  Principles  and  prescribed  Terms  for  the  Ma^ 

tent ;  which  can  no  longer  be  carried  on  upon  those 

pies  and  Terms ;  and  the  Question  is,  whether  the 

can  impose  a  Manager  before  the  Sale,  not  upon 

.11  X  Urn 
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tlie  prescribed  Terms,  but  on  such  as  may  he  adviseable 
iPor  all  the  Parties  concerned.  With  an  Inclination^  that  X 
shall  have  great  Difficulty  to  make  that  a  Part  of  the  De^ 

m 

cree  without  sonie  previous  Incjuiry,  I  reserve  for  farther 
Consideration  that  difficult  and  material  Question  ;  having 
expressed  my  Opinion  upon  the  rest  of  die  Case ;  in  i| 
Word,  that  these  Parties  have  themselves  diissolved  this 
joint  Concern ;  as  their  Conduct  shews,  that  diey  csniK>t 
carry  it  on  upon  the  Terms  stipulated* 


Dec.  24. 


The  Minutes,  fis  con^c^ed  by  tlie  Lord  Clian^ellor,  de^ 
dared,  that  the  Defendant  Tatfhr  was  not  ^titled  to  act 
as  Manager  uqtil  a  Sale;  and  that,  if  the  Master's  Opinio^i 
should  be,  that  the  Property  could  not  be  immediately 
sold,  either  Party  was  to  be  at  liberty  to  laji  Proposals  b^^a- 
fore  him  for  the  Management  until  a  Sal^. 


mr 


^m 


m 


Rolls. 
1813, 
Dec.  l6, 17. 

Vendor's  Lien 
on  the  Estate 
for  the  Pur- 
chase Money 
not  discharged 
by  taking  Bills 
of  Exchange ; 
which  are  to 
be  considered, 
not  as  a  Secu- 
rity, but  as  a 
1^1  ode  of  Pay- 


GRANT  V.  MILLS. 

TOHN  Ogle  having  entered  into  an  Agreement  to 
chase  a  Freehold  &tjite  from  the  Plaintiff^  by 


tures  of  liease  and  Release,  dated  the  l^Oth  and  filst         i 
Jprit,  18049  in  consideration  of  £3500  by  Ogfe  ysidfc.  a 
therein  mentioned^  the  Estate  was  copvayed  tp  OgU^    k 
Fee :  the  Sum  of  £S$60  the  Cousiderationy  stated  to     b^ 
pttd  by  Ogle,  was  not  paid  otherwise  thao  by  Qills  to  ^Jbat 
Amount,  drawn  by  Ogle  at  different  Dates,  and  accept^ 
by  him  and  his  Partner  Walton ;  payable  to  the  Plainti^V 
Order.     Ogle  soqn  afterwards  sold  tli^  ^tate  for  £9^ 
to  the  Defendant  Mills:  but  of  that  Sum  only  ;$1 199  M 

km 
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^Bi^  paid  b;  him  oo  die  lat  of  June;  when  Ogk  and  1813. 

tfaUoH  became  Baokrupto.   ,  GkAVx 

The  Bill,  insiating,  that  under  these  Circumstances,  the  MtL{.s. 
PlaiBliff  was  entitled  to  die  Sum  of  ^230 1 ,  remuning  tt»- 
paid  hj  MUls,  M-ith  Interest  at  5  per  Cent,  prayed  a  De- 
claratioB  accordingly;  er  otherwise  that  the  same  might  be 
applied  by  MiiU  towards  Payment  of  the  Bills  of  Ex* 
change. 

Sir  Sanuiel  RomiUjff  and.  Mr.  Rotifett,  for  the  Plain- 
tiff. 

Under  the  Cireumstances  of  this  Case  the  Plaintiff  has  a 
clear  Lien  upon  the  Purchase  Money,  remaining  unpaid 
in  the  Hands  of  MilU,  who  is  a  mere  Stake-holder; 
bound  by  Notice  at  any  Time  before  the  Contract ;  and 
therefore  before  all  the  Money  has  been  paid.  The  mere 
Fact  of  an  additional  Security  taken  is  not  conclusive,  that 
the  Uen  is  given  up ;  unless  taken  with  that  Intendon  for 
die  Purpq|Be  of  exonerating  the  Estate.  There  is  a  wide 
DisUncdou  between  a  Mortgage,  particularly  of  a  Part  of 
Ihe  same  Estate,  and  a  mere  personal  Security,  in  this  In- 
stance Bills,  accepted  by  the  Purchaser  and  his  Partner, 
didionoured,  when  due.  This  Subject  and  the  various 
Authorities  were  much  considered  in  Nairn  v.  Promu(aj, 
and  Simmons  v.  Mackreth  (b). 

Mr.  Hart,  Mr.  Leachf  and  Mr.  ffear,  for  the  Defend- 
adts,  the  Assignees  imder  the  Commissioo. 

It  cannot  be  admitted,  that  a  personid  Security,  taken  by 
he  Vendor  of  an  Estate,  does  not  diicharge  the  Lien : 

fa  J  6  res.  752.  C^)  15  Vcz.  329. 

X  %  Bond 


SW  CASES  nir-^JH^Ndift^. 

is  li.         'Mvii  ir.  Kenl(a%  fdtpetl  v.HeelU(b)':  <di6  Ulttkt  C^, 

J^T^  though  questioned  in  Blackbufn  Y.Gfepoii'fc)^  tiot bdn^i 

over-ruled.      The  Principle  is  correctly  stated  in  Nairn  ¥• 

lyfiLLs.        'browse;  thst  a  personal  Security  taken,  thongli  not  of 

Necessity  a  Substitution  for  (he  Litii,  is  so,  if  totally  di»* 

'tiiict  and  independent ;  as  it  was  in  that  Instance :  a  new 

SeCtirity  taken  by  a  Pledge  of  Stock.    l%is  falls  widiite 

'dmt  Principle ;  being  not  merely  the  personid  Security  of 

the  Purchaser,  but  Bills,  drawn  upon  and  accepted  by  ih^ 

House,  in  which  he  was  a  Partner :  a  new  Security ;  and 

a  Substitutioh  of  additional  «xl  different  Gredit* 

Mr.  0<r^,  for  the  Defendant  Milk,  contended,  that  the 
Agreement  to  take  Bills  instead  of  liioniey  wsis  primk 
facie  a  SubstitiitioA ;  that  there  was  no  Privity  between  the 
Plaintiff  and  Milts;  and  that  the  Reuef,  to  which  die*- 
Piamtiff  was  entitled  to  prevent  the  Assignees  from 
ingand  cli|^ibuting  the  Reniainder  of  the  Purchase  Mone; 
might  have  beeti  obtained  by  t^elition  under  the  Bank* 
liiplcy. 

ft 

Sir  Samvel  Romilfyf  in  Reply »  , 

The  additional  Security,  if  it  can.  be  ascribed  iomtf 
other'  Motive  than  the  Intention  to  relinquish  the  Lien,  wA 
not  have' that  Effect*  The  Reason  for  takiiq;  these  Bib 
may  be  presumed  to  have  been  the  CouvenieiiGe  of  the 
Purchase!* ;  giviug  him  the  Opportunity  of  paying  by  Itt* 
atalinents:  die  Bills  ^ug  at  di&erent  Dates.  C^fUlunl; 
there  b  no  Evidence  of  diat  Motive.  Tlie  Assignees  tfe 
in  the  Situation  of  die  Bankrupt  Ogle:  could  he  btie 
takbn  this  Miofiey  ;  and  refidMI  to  pay  any  P&H  to  dife  ori: 
ginal  Owner  of  Idle  Estate  ? 


(a)  2  Vcm,  28 1 .  C.  Ed.  3. 422,  n.  2  Dick,  425. 

(b)  Amb,  724.   1  Bro.  C.  (c)   1  Bro.  C.  C.  420. 

I        11   if 
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Tkt  Mastbr  of  the  RoLLa  asked;:  iriittber  there  iviis        i8ii5. 


ny  Cete  of  a  Security  given  by  a  tkird  Partjr*. 

I                                                                                          ■"■ii'i*                          *  ■ 

-                                                                       '  ^    * 

It  ^vai  adoiitted at itie  9«r»  that  there wa4 no  mcfaCai*.  Mills. 


Tke  Mastbr  oft^  Roi:L9. 

The  general  Doctrine  respecting  the  Uen  of  a  Vendor       Dec,  17. 
ir  his  Purchase  Money'is  not  disputed  in  this  Case :   nei- 
ler  is  it  disputed^  that  whatever  Kquity  the  Plaintiff    Assignees  sub* 
fould  "be  entitled  to  againi^t  Ogle  he  is  entided  to  against  j^^^  ^^  Equiiies 
le  Assignees.     As  to  the  Defendant  Jf///s  it  can^aitily  **  ^*>^  ^^"*^- 
e  said,  that  any  adverse  Equity  is  sought  against  him.  He      ^  ' 
as  paid  nothing,  since  he  had  Notice ;  aild  it  is  indifferent 
»  him,  to  whom  he  Is  Xb  ptlfVflfR  rehfiains  due  from  him. 
lie  only  Question  is,  whether  the  Plaintiff  has  parted 
^ith   that  Uen,  which,  unless  it  has  been  parted  with, 
very  Vendor  has  for  the  Price  of  ,hia  Estate.     It  is  said, 
tat  by  taking  Bills,  accepted  by  the  Partnership,  in  which 
e  Purchaser  was  a  Partner,  tlie  Vendor  has  got  the  Secu- 
y  of  a  third  Person ;  viz.  the  other  Partner ;  which  intiit 
considered  as  a  Substitution  for  tlie  Laen.    What  mfv    As  to  the  Ef- 
tbe  Effect  of  a  Security,  properly  so  denominated,,  of  a  ^^'*  6f  a  Sccu- 
d  iPerson,  has  never,  I  believe,  been  absolutely  deter-  ^^^^  of  a  third 
ed :  but  I  perfectly  concur .  m  the  Opinion,  expressed   x.    \r ,  ^  * 
dxd  RedcMdale  in  H^ghti  v.  Kear9iejif(a)^  that  BiHs  of  jj^^  ^^  ^^^  £^ 
laoge  are  to  be  considered,  not  as  a  Security,  but  uuc  for  the 
lyasa  Mode  of  Payment,     That  is  obvious  from  at-  Purchase  Mo- 
ig  to  die  Nature  of  a  Bill  of  Exchange  :  it  is  an  Or-  ^^y*  Quftrt. 
'  the  Drawer  for  the  Payment  of  Money,  which  he    Acceptor  of  a 
the  Hands  of  the  Drawee,  to  th^  Holder  of  that  ^'*^  ^^^^^^^^ 
The  Acceptor   by  his  Acceptance  acknowledges,  <>        ' 

has  Money  belonging  to  the  Drawer,  in  his  Hands ; 

(a)  I  Sch.  and  Lcfroy^  J  32.     See  13ff. 

and 
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Md  engaged  to  have  that  Money  forthcoming  according  to 
die  Reqaiaitioa  of  the  Bill.  The  Acceptor  is  never  con- 
sidered as  a  Surety  for  the  Debt  of  another.  By  accept-^ 
ing  he  admits  himself  to  be  a  Debtor  to  the  Drawer.  The 
Sni^r  of  the  Bill  is  in  Contemplation  of  Law  the  Draw- 
er's own  Money,  which  he  authorizes  the  Creditor  to  re- 
ceive, instead  of  receiving  it  himself,  and  afterwards  hand- 
ing it  over  to  such  Creditor.  My  Opinion  is  clearly,  that 
there  is  no  Waiver  of  tlie  Lien  by  taking  Bills ;  and  there- 
fore the  Plaintiff  is  entitled  to  whatever  Part  of  the  Pur- 
chase Money  remains  in  the  Hands  of  Milk.  If  there  is 
any  Dispute  as  to  the  Amounti  it  must  be  ascertained  by  i 
a  Refcrence  to  the  Master. 


1813» 
Nov.  10. 

Joint  and  se- 
veral Answer 
including  in  the 
Title  Persons, 
who  declined 
joining  in  it» 
ordered  to  be 
rceoived  as  the 
Answer  of 
those,  who 
swore  it«  with- 
out striking  out 
the  Nanu;s. 


DONE  V.  READ. 

A  JOINT  and  several  Answer  was  taken  by  Commis- 
sion iii  the  Title,  to  which  the  Names  of  Join 
Done  and  Maria  his  Wife  appeared :  who  decUned  join- 
iug  therem ;  ^md  put  in  a  joint  Answer  with '  other  JD^ 
fendants. 

Mr.  Lyon  moved,  that  the  Names  of  the  •  Defen^hsts 
Done  and  bis  Wife  may  be  struck  out  from  the  Title  of  lk 
Engrossment  of  the  Answer,  which  they  refused  to  svesr. 

The  Plaintiff  consented  to  the  Motion. 

-  Mr.  Hart  (as  Amicus  Curia)  suggested,  that  the  Cos'* 
is,  that  the  Answer  should  be  received,  as  the  Answer  of 
thpsc,  who  swore  it. 

The  Vice-Chan CELLOR  made  the  Order  accordioi^;* 

PEAKB 
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»  •         »  . 

*  •  -  ■       .       ■ 

1813, 

PEAKE  t^.  PBNUNGTON.  .      2^^.27. 

THE  Question  in  tbi3  Cause  turned  entirely  op  tb^'    Powers  of 
Construction  of  the  following  Clause^  contained  in  S*^®  ^^^  ^* 

S^Iarnage  Articles  preparatory  to  a  Settlement.  change,  insert- 

'^    '^  '^    •  ed  in  a  Scttle- 

^*  And  it  is  hereby  declared  and  agreed  between  the  ^^^^  ^"^^^  » 

^  Parties  hereto  that  in  the  said  Settlement  shall  be  cod^  Clause  in  Ar- 

ticles  for  all 
^*  tained  a  Power  for  the  said  James^  Penlington  and         j  Powers 

^'  ^4}ma  Maria  and  the  Survivor  of  diem  to  appoint  new 

^  Tm^ees  and  also  alt  such  other  Powers  and  Provisoes ' 

^*  for  effectuating  the  Intentions  of  the  said  Parties  as  are 

^'  mimliy  contained  in  S^ttlemepts  of  the  like  Nature  as 

^'  shall  be  approved  of  by  the  said  Richard  Peake  and 

*'  Jamet  Earmhaw  (the  Trustees)   or  tlie  Survivor  of 

**  them  his  Heirs  £xeci|tprs  Administnitors  or  Assigns.*' 

• 

The  Question  w^,  whfcther  Powers  of  S^le  ^nd  £x* 
change  should  be  inserted  in  the  Settlement. 

Mr.  Mowpell,  for  the  Plaintiff. 

9f  r«  Wyatif  for  the  Defendant. 

3%e  XiorJ  Chancellor  decl9red  |jis  Opinion  to  be    Powcrsofsc^It- 
fbat  Powers  of  selling,  exchanj^'uig,  and  investing  in  new  ^"8»  cxchaug- 
Piirchases,  are  usual  hi  Settlements;  and  therefore  Powers  J"S»a"d  invest- 

of  Sale,  and  Exchange,  cjime  within  the  Meaning  of  this'"^'"  new  Fur- 

'    cotises  usual* 
^  Clause ;  and  ou^t  to  be  inserted  in  the  Settlement,  ' 


1813, 
PRESTON,  Ex  parte.  jVor.  30. 

THIS  Petition  was  presented  by  a  Bankrupt  to  super*^    Denial  on  a 
'sede  the  Commission  on  the  Ground^  that  no  Act  of  Sunday  not  sn 
fiaiikrup^cy  h&d  been  committed.  Act  of  Bank- 

Tlie  '^P^^y- 
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Trustees  should  assign  and  transfer  all  her  personal  Es- 
tate to  her  Executors^  ypon  the  Trusts  after  men- 
tioned. 

The  Testatrix  then^  after  tnaking  a  Provision  for  the 
Payment  of  her    Debts,  as    to   two-third  P^ts    of   Mt 
Fund  of\£44d4:4f:£(2.  Three  per  Cent.  Consolidated 
Annuities,  appointed,  subject  to  the  existing  Trusts,  thai 
the  Tnistees  should  pay  the  Dividends  to  the  separate  U 
of  Elizabeth  Evelyn  Markhani  for  Life ;  and  after  he.~^ 
Decease  transfer  the  Capital  among  her  Children,  equally;, 
subject  to  her  Appointment,  or  to  her  only  Child,  and  the 
remaining  third  to   two  other  Persons  equally;  and,  ia 
case  of  the  Decease  of  either  or  both,  upon  the  same 
Trust,  for  the  Benefit  of  Mrs.  Markham  and  her  Issofl^ 
as  the  other  two-thirds. 


The  Testatrix  farther  directed  her  Executors  to  petmit 
Sir  William  PuUeney  to  have  the  Use  of  all  her  Jewdi 
and  Trinkets,  except  those  particularly  disposed  of,  doiiq[ 
his  Life;  and  after  his  Decease,  or,  in  case  of  his  Death  in 
her  Life-time  then  after  her  Decease,  to  deliver  them  to 
her  eldest  or  only  Son,  who  shall  be  then  living,  for  bit 
own  absolute  Use  and  Disposal,  upon  his  attainiiq;  Ae 
Age  of  twenty-one  Years ;    and  in  ^  case  of  his  BoA 
under  that  Age,  then  to' her  next  eldest  Son;  whoalnO 
live  to  attain  the  Age  of  Twenty-one  Years,  upaii  luf 
attaining  such  Age  ;  and  in  case  she  shall  leave  no  sneb 
Son,  who  shall  live  to  attain  the  Age  of  Twenty-one  Yean^ 
then  to  deliver  and  divide  the  several  Jewels  and  Triiik0l> 
unto  and  amongst  her  Daughters,  who  shall  be  liviBf  it 
the  Time  of  the  Decease  of  the  Survivor  of  her  and  Ae 
said  Sir  William  Pulteney,  in  equal  Proportions  (if  iBOfi 
than  one) ;  and  if  there  shall  be  but  one  such  Daiig[liter, 
then  to  deliver  the  whole  of  such  Jewels,  &c.  to  sack  only 
Daughter,  upon  her    or  their  respectively  attainiflf  tb^ 

if 
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Age  of  twenty-one  Years  or  Marriage^  which  shall  first 
happen ;  with  Benefit  of  Sonrivorship ;  and  in  case  she. 
shall  have  no  Daughter  living  at  the  Time  of  the  Decease, 
of  Sir  William  Pulteney,  or  at  the  Time  of  her  Decease 
in  the  Event  of  his  Death  in  her  Life-time,  or  being  such 
all  of  them  shall  die  under  Age  and  without  having  been 
married,  then  to  deliver  the  said  Jewels^  &c*  to  Mrs. 
Markham ;  or  if  she  should  be  dead^  to  her  Children 
cquallji  or  her  only  Child. 

Tbe  Testatrix^  after  some  Legacies  and  Annuides^  and 
a  Direction  to  her  Executors  to  deliver  such  of  her 
Wearing  Apparel  as  they  tliought  proper  to  her  M^ 
Servant;  and  the  Residue  to  and  among  her  (the  Testa- 
trix's) Children;  and^  in  default  of  such  Issue,  to  Mrs. 
Morkhcun,  directed  her  Executors  to  pay  the  Interest 
and  Dividends  of  all  the  Residue  of  her  personal  Estata 
to  her  Father,  and  after  his  Decease  to  her  Husband  Sir 
William  PuUemjf ;  and  after  the  Decease  of  the  Survivor 
unto  and  among  all  and  every  her  Daughters  and  youngec 
Sons,  equally ;  and  if  there  shall  be  an  eldest  or  only 
Soii>  and  but  one  such  Daughter  or  younger  Son,  then 
the  Whole  to  such  one  Daughter  or  younger  Son,  at  the 
Age  of  twenty-one,  or  6a  the  Marriage  of  Daughters ; 
with  Directions  for  Maintenance  in  the  mean  Time,  and 
Survivorship,  in  case  of  Death,  or  a  youQger  Son  be- 
coming an  eldest  or  only  Son.  Tlie  Will  then  proceeded 
thus: 
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^  But  in  case  I  shall  have  but  one  Child  living  at  the 
*  Time  of  my  Decease  be  the  same  a  Son  or  a  Daugh- 
''  ter  or  in  case  I  shall  have  two  or  more  Sons  and  no 
Daughter  or  Daughters  living  at  the  Time  of  my  De- 
eease  and  all  of  them  but  one  shall  depart  this  Life  un- 
^  der  the  Age  of  twenty-one  Years  or  in  case  I  shall  have 

Y  a  «  two 


H 


U 


1(5  CASES  iJT -CHANCfetiY: 

1813.         ^'  ttvo  or  more  Dubght^rs  and  no  Sbn  or  Sons  living  at 
^^^"^  '^  the  Time  of  taj  Decea^  dhd  all  of  thetn  but  one  ahall 

*  "  depart  this  Life  tinder  the  Age  of  twenty-one'  Years  and 

Jones,        ''  without  haVing  been  married  or  in  case  I  flhall  have 
Fawcett      ^  both  Sons  and  Daughters  :ind  all  but  okie  beii^  a  Sob 
V,  **  shall  die  under  twenty-one  Years  or  being  a  Daughter 

Jones.        tt  ^^SX  die  under  that  Age  and  untaiarried,''  then  in  any 
of  the  isaid  Cases  she  directed,  that  th^  IVustees  shoold 
from  and  immediately  after  the  jD'ec^ease*'  of  the  Sitrvitor 
of  Sir  William  Pulteney  and  Sir  James  Pulteney,  stand 
possessed  of  and  interested  in  the  whole  of  the  said'  Resi- 
due of  her  personal   Estate,  8cc.  upon  the  same  Trusts, 
&c.  for  Mrs.  Markham  and  her  Issue  as  are  before  de« 
clared  concerning  the  two-third  Parts  of  die  £4494 :  4s :  Sif . 
Bank  3  per  Cent.  Consolidated  Annuities ;   with  a  Di- 
rection for  the  Maintenance  of  such  Issue  of  Mrs.  Marb- 
ham,  as  aforesaid,  until  such  Time  as  their  respectife  Por 
tions  shall  become  payable,  as  she  had  before  direc 
with  respect  to  her  own  Daugliters  and  younger  Sons 
and  in  case  tlirre  shall  not  be  any  such  Issue  of  M 
Markham  living  at  the  Time  of  her  Decease,  or,  there 
ing  such  Issue,  if  all  and  every  of  them  shall  depart  tk'7  9 
Xiife  before  they  or  any  of  them  shall  have  acquired      a 
vested  Interest  in  the  Besidue,  in  Trust  for  the  T^tatriic's 
only  or  ohly  surviving  Son,  as  the  Case  may  be,  at  his 
Age  of  twenty-one  Years,  or  her  only  or  only  survivinjj' 
Daughter,  as  (he  Case  may  be,  at  her  Age  of  twenly-one 
Years,  or  upon  tlie  Day  of  her  Marriage,  unless  in  the 
I^ife-time  of  Sir  IVilliam  and  Sir  James  Pulieney,  or  Mn. 
Markham :  in  that  Case  to  be  paid  or  transferred  witbin 
six  Calendar  Mouths  next  after  the  Decease  of  the  Snrvi- 
vor ;  but  in  case  she  shall  depart  this  Life  without  Issue, 
or  leaving  such,  if  all  and  every  of  them,  being  Daughters, 
shall  depart  this  life  under  the  Age  of  twenty-one  Yetrs, 
not  having  been  married,  and  all  and  every  of  them,  being 
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SoBBy  shall  depart  this  Life  under  such  Age,  and  in  case         1813. 
there  shall  not  be  an;  such  Issue  of  Mrs.  Markham  as       ^UjkRA% 
aforesaid  living  at  the  Time  of  her  Decease,  or  there  be-  -^^ 

ing  such  Issue,  if  all  and  every  of  them  shall  depart  tliis         Jom£s« 
life  before  they  or  any  of  them  shall  have  acquired  a       FAwcett 
vested  Interest  in  the  Residue,  then  in  Trust  for  the  Bro- 
thers and   Sisters  of  Mrs.  Markham  then  living  equally ; 
aind  if  but  one,  for  such  only  one. 

The  Question  arose  upon  the  Claim  of  l^Irs.  Markkanif 
now  Mrs.  Fawcett,  and  her  Children,  under  the  residuary 
Clause  in  the  Event  of  Lady  Bath's  Death  having  never 
had  a  Child. 

ft  ^^^ 

Sir  Arthur  Piggott^  Mr.  Ricfutrds,  and  Mr.  Preston, 
Mr.  Hart,  and  Mr.  Treshve,  for  the  Plaintiffs,  in  the  se* 
jcoiid  Cause,  Mrs.  Fawcett  and  her  Children,  contended, 
.that  upon  the  >vhoIe  of  the  Will  the  Limitation  of  the  Re- 
sidue to  Mrs.  Fawcett  and  her  Family  could  be  intercepted 
only  by  the  preceding  Limitation  taking  Effect;  not  de- 
pending on  a  Condition  precedent;  that  the  Testatrix  did 
not  mean  to  die  intestate  as  to  any  Part  of  her  personal 
Estate ;  that  she  clearly  intended  Xo  postpone  an  only 
Child  of  her  own  to  Mrs.  Fawcett  and  her  Family ;  and 
ber  Husband  Sir  James  Pulteuey  viras  an  Object  of  her 
(particular  Attention  immediately  after  her  Father. 

Sir  Samuel  RemiUj/,  Mr.  Leach,  and  Mr.  Raithby,  for 
Sir  John  Murray,  the  jpersonal  Representative  of  Sir 
James  Pulteney. 

■ 

The  following  Cases  were  cited :  Jouesy.  Westcomh  (a), 
Gulliver  v.  Wicket  (b),  Statham  v.  Bell(c),  Doe  on  tlic 

(a)  i  Eq.  Ca.  Abr.  245,  '    Burr.  l644. 
pi.  10.        '  (c)  Cffwp,  40.      1  Doug, 

(h)  1  mis.  105.      S«e  3      66,  Note  4,  8.  C. 

Y  3  Demise 
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1813.         Demise  of  Watson  v.  Shipphard  (a),  Doo  ▼.  Brabant  (b). 
Meadows   r.  Parry  (c),    Fonnereau  v.   Fonnereau  (d)f 
^Taylor  v.  Taylor (e),  CaltAorpe  v.  Gough(f),  and  White 
JoHEs.        ^'Barber(g). 

.  ^*  The  Master  of  the  Rolls, 

Jokes. 
July  26 f  From  the  opening  of  this  Case  I  collected,  that  there 

had  been  a  Proceeding  in  the  Ecdesiastical  Court  relative 

to  some  supposed  Variance  between  the  Will,  as  it  stands, 

Will  construed  ^d  the  Instructions  given  for  preparing  it.     If  I  knew 

without  Regard  what  those  Instructions  were,  it  would  be  my  Duty  to 

to  the  Instruc-   construe  the  Will  without  the  least  Regard  to  them :  but 

I  am  not  in  any  Manner  apprized  of  their  Import :  taor  do 

I  know  in  what  Degree  they  would,  if  introduced  into  the 

Will,  obviate  any  Difficulty  in  its  Construction.     Upon 

the  Order  of  the  Limitations  in  this  Will  there  can  be  no 

Dispute.    The  Limitation  to  Mrs.  Markhqm,  now  Mrs. 

Fawcett',  and  her  Issue  stands  next  in  Succession  after  that 

to  the  younger  Children  of  Lady  Bath.     Lady  Bath  had 

no  younger  Children :  prima  facte  therefore  the  limitation 

to  Mrs.  Fartcett  and  her  Issue  is  to  take  Effect.     But  it  is 

said,  that  Limitatbn  cannot  take  Effect ;  and  consequently 

there  is  an  Intestacy ;  because  the  Limitation  to  Mrk 

Fawcett  is  preceded  by,  and  made  to  depend*  upon,  the 

Condition,  that  Lady  Bath  should  have  a  Child  or  Chil* 

dren  living  at  her  Decease :  Lady  Bath  never  had  a  Child: 

the  Condition  therefore  fails;  and  with  it  th^  LimitatioDi 

depending  upon  it,  must  likewise  fail. 

The  Questions  then  are,  ist.  Whether  in  Words  pny  sqdi 
Condition  is  to  be  found  in  this  Will :  2dly,  If  in  Worch^ 

(a)  Doug.  75.  (f)    3  Bro.   C.   C.  Sp, 

(b)  3  Bro.  C.  C.  393.  Note. 

f  c;  Ante,  Vol.  I.  p.  124.  (g)  5  Burr.  2703.     See 

(dJ3Atk.Sl5.  theJudgmentin  Humberitos^ 

(f)  Xdtk.Z^S.  w. $tanton,ante,V oLLp'SW* 

dien 


CASES  IN  CHANCERY. 


3iy 


diea  whether  the  IntentioD  was^  that  those  Words  should 
have  the  Effect  of  Condition.    In  my  Opinion  the  first 
Case,  put  by  Lady  Bath,  namely,  that  of  her  having  but 
ene  Child  living  at  her  Death,  does  not  contain  a  Condi* 
lion,  that  she  should  have  one  Child  living  at  that  Time. 
At  first  sight  a  Proposition  relatii^e  to  the  having  but  one 
Child  may  seem  to  include  in  it,  and  to  imply,  the  having 
one.    That  i^  true,  if  the  Proposition  be  afiirmative ;  but 
by  no  Means  necessarily  so,  if  the  Proposition  be  hypo- 
thetical or  conditiopaL    The  Proposition  that  Jl,  has  but 
one  Child,  is  as  much  an  Assertion,  that  he  has  one,  as 
that  he  has  no  more  than  one :  but  when  the  having  but 
one  b  made  the  Condition,  on  which  some  particular  Con- 
•  aequenoe  is  to  depend,  the  Existence  of  one  is  not  required 
for  the  Fulfilment  of  the  Condition ;    unless  the  Conse* 
<|uence  be  relative  to  that  one  supposed  Child.    As  if  I 
say,  that  in  case  I  have  but  one  Child,  it  shall  have  a  cer« 
tain  Portion,  it  is  in  the  Nature  of  the  Thing  necessary, 
that  the  Child  sliould  exist  to  be  entitled  to  the  Portion : 
hut,  if  I  say,  that,  in  case  I  shall  have  but  one  Child  of  my 
own,  I  will  make  a  Provision  for  the  Children  of  my  Bro* 
ther,  it  is  quite  clear,  that  my  having  one  Child  is  no  Part 
of  the  Condition,  on  which  the  supposed  Consequence  is 
to  depend.     My  having  one  Child  of  my  own  would  ra- 
ther be  an  Obstacle  than  an  Inducement  to  the  making  of 

I  

a  Provision  for  the  Children  of  another  Person.  The 
Case  I  guard  against  is  die  having  a  Plurality  of  Children ; 
and  it  is  only  the  Existence  of  two  or  more  that  can  con- 
stitute a  Failure  of  the  Condition,  on  which  the  intended 
Provision  for  my  Brother's  Children  was  to  depend,  l^e 
plain  Sense  of  the  Proposition  is,  that,  unless  I  have  more 
than  one,  the  Provision  shall  be  made. 
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liavii^  one  Child  would  prevent  her  firom  giving  the  Bulk 
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of  her  Fortune  to  the  Children  of  Mrs.  FamfeU'*^  Lsdy 
Beth  sayS;  *\  No :  supposing  1  liave  one  Cbildy  but  if  I 
**  have  but  one  Child,  duit  is,  unless  1  hftve  more  thai 
'^  one^  Mrs.  jFat0c«^^*8  Chitdrea  shall  take  my  resfduarj 
^  Estate."  It  cannot  be  predicated,  that  Lady  BiUh  had 
more  than  one :  she  bad  none.*  If  the  Subject  admitted ' 
of  Gradation,  as  it  does  not,  it  might  be  said,  that  the 
Condition,  on  which  the  Limitation  to  Mrs.  Fawcettde^ 
pended,  was  more  than  fulfilled.  T^e  Circumstance,  that 
'was  to  exclude  her,  was  the  Existeuce  of  more  than  one 
Child:  there  is  not  even  one:  there  is  consequently  no 
J^pproximation  towards  that,  which  would  have  occasioned 
a  Failure  of  the  Provision.  If  I  am  right  in  this  Con* 
atruqtion^  a  Case  esiiits,  in  which  according  to  the  Provi- 
sion of  the  Will  the  Limitation  to  Mrs.  Fawuif$ 
was  to  take  Effect. 


Supposing  however  I  shouUl  be  mistaken  in  this,  and 
that  the  Words  do  in  their  proper  Sense  import  a  Con- 
dition, that  a  Child  or  Children  should  be  living  at  Ijuilj 
Bath's  De^,  the  Question,  is  whether  it  would  not  be 
contrary  to  the  Intention  of  the  Testatrix  to  give  t^  thois 
Words  a  conditional  Operation.     That  Intention  most 
undoubtedly  be  collected  from  the  Will  itself;  and  it  m 
quite  true,  that  in  the  Absence  of  such  lutention  it  ii 
not  necessi^ry.  for  those,  who.  resist  the  CUini  of  Mrib 
Fawcett'n  Children,  to  account  for  Lady  Bath*9  reqwriif; 
the  Existence  of  a  Child  of  hei  own  as  the  Cooditioa 
of  her  Bounty  to  her  Friend  and  Relation ;  but  ob  ihe 
Words  of  ap-   otber  Hand  it  cannot  be  denied,  that  Words  of  apparent 
parent  Condi-     Condition  9iay  be  explained  and  controlled  by  the  Gd^ 
tion  controlled  jext  of  the  Will.  -       , 

l)y  the  Context. 

In  Jones  y.  Westcomb  (a),  the  Words  did  prima  facie 
import  a  Condition.     Ihe  Court    of   Common  Pfeoi 


(a)  1  Eq.  Ca.  Abr.  245,  PI.  10. 


thought, 


CASES  IN  CHANCERY. 

Bumgbl^  the  Will  did  not  furnish  sufficient  Evidence  of 
lo  Ibletttiony  tbtt  the  Words  sboulA  not  so  operate :  Lord 
HmrctHtrf  and  the  Court  of  King's  Bench  thought^  that 
nidh  an  Intention  might  be  inferred  from  the  Terj  Nature 
)f  the  Limitations :  no  one  said^  it  might  not  be  col- 
lected from  other  Parts  of  the  Will. 

In  the  Case^  cited  by  Mr.  llaiVA6y  from' Doughs^  of 
Doi  Vi  Shipphard  (a)  the  Words  of  diemselves  'were 
Words  of  express  Condition :  **  in  case  my  Daugfatar 
''  shall  survive  her  Husband :"  but  the  Court  did  not,  say 
diey  ^ottld  look  no  farther  for  the  Sense  of  those  Words. 
The  Reason  for  not  suj^plying  other  Words,  sujjposcd  to 
b«  otaitted>  vraa  declared  to  be,  that  upon  full  Con» 
akknrtion  of  tho  v^hote  Will  they  did  not  find  sufficient 
to  gather  such  Intention. 

In  this  Case  it  is  material  to  advert  to  the  Place,  irhere 
tfe  supposed  conditional  Words  are  introduced ;  and  the 
apparent  Purpose,  for  which  they  are  so  introduced. 
Lady  Bttk  had  immediately  before  disposed  of  the  Mass 
of  her  Property  in  favor  of  her  younger  Children.  She 
Ind  made  whatever  Proviision  she  deemed  necessary  on 
iIk  SappositiOn,  that  those  Bequests  would  take  Effect. 
Then  she  begins  a  Clause  with  this  Words  ^  but  in  case  ;* 
iiidicatiirig,  that  ahe  Was  about  to  provide  for  some  Event, 
^posite  to  that,  which  riie  had  hitherto  been  contem- 
filatidg}  and'  she  accordingly  proceed^^to- specify  Cases, 
aai'whicii<  the  pi^ediug'  Lihiitatioii  "^HMildliave  failed  by 
IheWatit  bf  any  Childl^n;  whom  she  metot  to  consider 
aa  younger  Children  9  if  th^re  4>e  but  one  Chilil  living  at 
ber  Death,  or^  there  bdng  more  than  one  living,  if  M 
bbt  one  happen  to  die  before  tv^enty-ofie  in  the  Case  of 
^DS;  Or  -tw^dty-oxi^  or  Marriage  nrthe  Case  of  Daugb- 
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tersy  there  vould  come  to  be  a  Failure  of  ycwmger  ChiW 
dreo,  and  consequenlly  of  the  LimitatioD  in  their  Favor; 
and  in  that  Event  the  Property  is  limited  over  to  Mrs. 
Fawcett  and  her  Issue.  ^It  is  clear,  that  the  Tettatrk 
vna  not. here  prescribing  substantive  Conditions,  in  the 
proper  Sense  of  the.  Word,  on  whidi  the  original  Do- 
vises  should  depend ;  bu^  was  specifying  Events,  in  whidi 
the  former  Limitation  would  fail ;  and  an  Opening  vrould 
be  made  for  that,  which  was  to  be<  substitujted  in  its 
Place, 


It  is  true,  that  the  Testatrix  has  not  specified  all  the 

Modes,  in  which  the  preceding  Limitation  might  fail ;  as 

it  migl^  not  only  by  there  being  but  one  Child,  but  also 

by  there  being  no  Children  ever   bom.    Then  it  falb 

precisely  within   Jones  v.  JVest^omb,     The   limitatioa 

over  depends  on  the  Failure  of  that,  which  precedes  it : 

but  the  Testatrix  has  not  taken  in  all  the  Modes,  by  which 

it  might  fail.     In  Jones  v.  Westcomb  the  only  speci6td 

Qsse  of  Failure  was  by  the  Death,  of  the  supposed  ChiU 

under  twenty-one :  the  actual  Failure  was  by  the  Non* 

existence  of  any  such  Child.     I  do  not  see,  how  Aeie 

Cases  can  be  distinguished:  but,  supposing  they  caiiAt 

or  supposing  the  Decision  of  the  Court  of  Commoii  PIm 

had.  prevailed  in  Jones  v.  Westcomb,  still  I  concttve,  tbst 

this  Case  must  be  decided  in  iavor  of  Mrs.  Fmw€el(s 

Children ;  as  this  WiU  furnishes  still  farther,  and,  if  pes* 

sible,  stronger.  Evidence,  that  die  Testatrix  did  not  coa^ 

template  the  Event  of  her  having   Issue  as  b^ing  tk 

Condition,   on  which  those   Children  were  to  take.  I 

allude  to  the  Clause,  in  which  the  Property  is  given  over 

to  Mrs.  Fawcetfs  Brothers  and  Sisters :  there  Lady  Beik 

distinctly  puts  the  Case  of  her   dying  wholly  witboot 

Issue;  and  yet  she  supposes,  that  in  such  Case  notbiV 

could  prevent  Mrs.  Fawcett*^  Children  from  taking  ntti^ 

the  Will  except  their  not  livbg  to '  the  Age^  at  wbk^i 

their 
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eir  IfitereM  weaw  ^^irected  to  vest;  for  it  it  only  in  the 
rient  of  their  dying  sooner  that  the  limitation  over  is 
take  Effect.  This  is  in  Eflfect  a  Declaration  1^  the 
sttatrfac,  tfiat  she  did  not  understand  herself  to  have 
ide  the  Interest  of  Mrs.  Fawcett  or  her  Family  de* 
nd  upon  the  alledged  Condition.  In  whichever  Way 
^refore  this  Case  is  considered,  my  Opinion  is^  that  the 
nutation  to  Mrs.  Famceift  Children  has  takea  JBffcct. 


1813. 


Murray 

JOH  ES, 

Fawcbtt 

r. 
Jones. 
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1813, 

Jnfy  1(J. 

Xot.  20.  27. 


rHE  Bill  filed  by  Ckarks  Jlbreicht  and  Charies  Dal-    Alien,  carry. 
brack,  the  former  born  in  Saxony,  the  latter  H  !"«  °"  '^''^^^ 
'tUphalia,  and  both  described  as  resident  in  France  in  ^  ^^^^  ^ 

t  Qiaracter  of  Consuls  of  Neutral-  States,  stated,  that  .<  ^..  ,       . 
t  Plaintiffs,  carryii^  on  Business  together  at  Bordeaux  ^^^t  there  also 
Merchants,  had  employed  the  Defendant  as  their  Clerk;  in  the  Charac- 
d  in  1808  took  him  into  Paflnership;  that  the  Profits  ter  of  Consul 
the  Business  bad  been  wholly  received  by  tlie  Defendant,  ^^  ^  Neutral 
d  the  Accounts  had  never  been  finally  settled :  so  that  a  ^}^^^'  ^^°* 

mSum  was  due  to  the  Plaintiffs:  that  the  Defendant    ,.    ^  J^^ 
;         ,    ,  ^      ,      .   ,     -^,  .    .^  .        _ .  ali^n  Enemy ; 

d  attached  Goods  of  the  Piaiutins,  sent  under  a  Licence  ^^^  ^^  ^^^^ 

dieir  Correspondents  in  LondonyOn  Account  of  aSum^  disabled  to 
edged  to  be  due  to  him  for  his  Salary :  praying  an  Ac-  sue,  and  liable 
unt  and  Payment,  and  an  Injunction.  to  Confisca- 

tion. 
Plea  of  alien  Enemy  allowed  to  a  Bill  for  Relief;  wJiether  to  a  Bill 
for  Discovery  merely,  as  a  Defeocc  to  an  Action,  Q,u(tr€. 

Mere  Description  in  a  Bill  not  sufficient  as  an  Averment  of  a  Fact : 
but  Amendment  allowed* 


The 
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The  Defendant  put  in  a  Plea  bot^h  to  the  Rdief  and 
Discovery;  that  the  Plaiatilfs  were  Alicms;^  t»6roio  Fordgn 
Parts,  out  of  the  Allegiaoce  of  the  Kiog,  namely,  Al" 
brttclu\n  Sajcanj/^  and  Dalbruck  in  WutphaUa;  and  that 
the  Plaintiffs  before  and  at;  die  Time  of  •exbibiting  their 
Bill  were>  and  ^ew  are.  Enemies  of  the  King,  volua- 
tarily  inhabiting  and  carrying  on  Trade  within  the  Bealn 
and  Territory  of  France,  and,  within  the  AUe^ance  and 
under  (he  Government  of  tlie  Persons  exercising  the 
Power^;  of  Government  there;  such  Persons  being  at  War 
with,  and  Enemies  of,  the  King ;  and  that  tbe  Plaintifi 
iwere  adhering  to  the  said  Enemies^  8cc. 


Sir  Samuel  Romilly,  and  Mr.  SideboUam,  in  support 
of  the  Plea. 


This  Plea  of  alien  Enemy  is  good  iix  Equity;  as  at 
Law  (a).    All,  that  it  is  incumbent  on  tlie  Defendait  ta 
Jkew,  is,  that  the  Plaintiff  was  born  out  of  the  Reafan, 
and  is  resident  in  a  State  at  War  with  this  Countiy.'  A 
Decision  lately  in  the  Court  of  Exchequer,  between  thew 
Parties,  that  a  Plea  of  alien  Enemy  wc^d  not  bolji;  to  a 
Bill  of  Discovery,  cannot  apply  to  this  Bill;  wUch  prayi 
Relief;  and  the  Law  is  clearly  settled,  by  numerous  Casei^ 
that  an  alien  Enemy,  ix>t  residenf  here  by  the  Penniaaioa 
^f  the  Government,  is  under  a  personal  Disability  to  ii^ 
stitule  a  Suit  eidier  at  Law  or  in  Equity ;  and  whatefg 
Right  he  has  is  forfeited  to  the  Crown:  SparmAm^f' 
Batmatpie(b),  DeLynecilleyt.Pkillipi(c)f  XyMitaihj^. 
JVilson  (d),  M^ConneU  v.  Hector  (e). 


(a)  On  this  Plea,  see  Lord 
Redesdal^s  Tr.  Ch.Pl.  p.  1 88, 
and  Mr.  Cooper's  Tr.  Ch.  PL 
p.  246,  247,  and  the  Au- 
tliorilies  there  cited. 


(b)  1  Boi.  &  PulL  l€3. 

(c)  3  New  Rep.  ST. 

(d)  1  Camp.  482. 

(e)  3  Bo$.  &  Pntt.  115. 


CASES  IN  dHANCEITPi 
Mr.  Leach,  and  Mr.  Shadvell,  for  the  VlatalUfft.  . 

AAnit&ig/tltfit  it  18  Bnnecesnry  in  a  Plea  of  this  Kbd  to 
aver,  that  the  Plaiiitiff  w  an  alien  Enemy,  born,  that  Re* 
sidence  in  an  Enemy's  Country  is  snfflcient,  the  Purpose 
of  thb  Residence,  authorized  by.  the  Law  of  Nations,  ap- 
pears on  the  Face  of  the  Bill.  The  Plaintiffs  not  being 
resident  in  an  hostile  Character,  the  Question  is,  whether 
such  a  Residence  can  exclude  their  iRight  of  suing  j 
assuming,  that  Saxony  and  JVestphatia  are  ai  least  Neu- 
trals, if  not  in  Amity  M^ith  this  Country :  the  Plea  hav- 
ing no  Averment,  that  they  are  alien  Enemies.  The  late 
Case  Uk  the  Exchequer  must  govern  this.'  The  oounter 
Demand^  which  the  Plaintiffs  have  against  the  Defendant^ 
though  not  a  Ground  of  set-off  at  Iiaw,  is  a  good  De« 
fence  here. 

The  whble  Object  of  the  Bill  is  Matter  of  Defence ; 
and  ibis  Plea,  which  receives  no  Favor  in  the  Oourts,  would 
in  this  Instance  produce  manifest  Injustice. 

Sir  Smuet^JRomilly,  in  Reply » 

'  *^the  Residence  of  the  Plaintiffs  in  France,  as  ConsAls  of 
States  in  Amity  widi  this  Country,  b  not  brought  forward 
fey  a  cfistmct  Allegation  in  the  Bill ;  appearing  only  i» 
tbeir  Description:  but,  adndttmg  that  as  a  Fact,  the 
.  iPIiikitifls,  as  private  Individuals,  canning  -on  Business,  and 
tboaiocfeasing  the  Wealth  and  promoting  the  Prosperity 
of 'an  hostile  Country,  have  no  Claim  to  the  Protection, 
diat  w6uld  otherwise  be  due  to  their  public  Character.    - 

* 

The  Plea  alledges  distinctly,  that  (hey  are  acftering  to 
ihe  King's  Enemies,  If  die  late  Case  in  fte  Court  of 
Exchequer  was  decided  on  the  Ground,  that  the  Bill  was 
a  defensive  Measure,  it  bears  no  Resemblance  to  this  Case, 

upon 
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upon  a  Bill  praying  equitable  Relief.  That  Deeinon  » 
new;  and  contradicUi  DanUgny  v.^Davallon  (a).  Tbc^ 
Effect  of  this  Plea  may  be  Injustice  in  a  particular  la^ 
stance :  but  it  stands  upon  Grounds  of  public  Policy. 


The  Vice-Chancellor. 

If  the  Description  of  the  Plaintiffs,  as  Consuls  of 
Neutral  States,  constitutes  a  sufficient  Averment,  so  ai 
to  put  that  Fact  in  issue,  the  Question  is,  whether  Mer- 
chants, residing  and  carrying  on  Business  in  France,  wod, 
as  is  distinctly  averred  by  the  Plea,  adhering  to  the  KiUf 's 
Enemies,  are,  in  respect  of  their  diplomatic  Charactefi 
exempted  from  the  general  Disability  to  sue  in  an  EngKA 
Court  of  Justice,  which  attaches  upon  an  alien  Enemy; 
and  in  my  Opinion  they  are  not  so  exempted. 

The  next  Objection  to  the  Plea  is,  that  thb  Bill  it  a 
mejce  Matter  of  Defence ;  seeking  no  Relief  J>e7ond  the 
Means  of  resisting  the  Action,  brought  by  the  Defendant . 
ahd  establishing  an  equitable  Set-off.  The  Case  in  the 
Court  of  Exchequer  has  gone^  the  Length  of  deciding^ 
that  to  a  Bill  merely  for  Discovery,  as  a  Defence  at  LaW| 
this  Plea  would  not  hold.  In  that  Case,  whidi  I  recolke^ 
the  Court  had  great  Difficulty;  and  they  considered  Am 
Bill  merely  as  a  Defence  at  Law ;  and  the  Principle  seens 
to  have  been,  that,  if  an  Alien  may  be  sued  at  Law,  ai  he 
would  be  allowed  Process  to  compel  the  Attendance  of 
bis  Witnesses^  he  should  have  a  Discoveky  for  the  sam 
Purpose  :  but  I  did  not  understand  the  Court  to  lay  dowi^ 
that  an  alien  Enemy  could  have  any  Relief,  or  any  Thiof 
but  Discovery  merely ;  and  a  Decision  to  that  Effect  vfouU- 
lead  to  the  most  extensive  Consequences*  The  Aiguaeat 
from  the  Injustice,  which  may  be  the  Effect  of  this  Plei 
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he  pftrticular  Instance^  is  answered  by  the  Observationy 
t  it  stands  on  public  Grounds.  An  alien  Enemy  not 
^  has  not  the  Right  to  sue,  but  has  not  the  Right  to  the 
>pcriy;  which  is  forfeited  to  the  Crown ;  and  the  Fai- 
^  of  private  Justice^  assuming  that  to  be  the  Result  of 
Plea,  is  a  Sacrifice  due  to  public  Policy.  This  Plea 
refore,  being  a  substantial  Bar  to  the  Sui^,  and  contaio* 
all  necessary  Averments,  must  be  allowed. 


3£7 


1813. 


ALBftBTCHr 

SussKAKsr, 


Prom  diis  Decree  the  Plaintiffs  appealed. 


Nov.  27* 


Mfr.  Leach,   and  Mr.  Shadwell^  in  support  of  the 
»peal. 

r 

Sir  Samml  Rtmilfyi  and  Mr.  Sidtbottomy  for  the  De- 
ft. 

The  Lord  Chancellor. 

Against  this  Plea  of  alien  Enemy  it  is  contended,  in  the 
It  Place,  that  there  is  a  specialty  in  the  Case ;  the  Bill 
irtsenting  the  Plaintiffs  as  Consuls  of  Neutral  States ;  and 
ing  invested  with  that  tDharacter,  it  is  insisted,  that  the 
ea  cannot  be  maintained.  To  that  the  Answer  is,  that 
» Bill  contains  no  Averment,  that  the  Plaintiffs  are  Con* 
It;  to  which  1  am  inclined  to  assent:  but  if  the  Dif- 
idty  turned  on  that,  I  should  have  permitted  them  to 
lend  by  stating  that  Fact.  For  the  Purpose,  therefore, 
•(pressing  my  Opinion  on  this  Case  I  shall  take  the 
U  tj  averring,  that  the  Plaintiffs  are  Consuls. 


It  is  then  contended,  that,  if  they  are  residing  there  as 
insuls,  that  Character  cannot  protect  them,  acting  as 
[ercfaants;  and  the  first  Question  is,  whether  this  is  a 

good 


Albrctcht 

V. 
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1813.  good  Plea  to  a  Bill  of  Discovery.     With  refiertnce  to  Ad 

PoiiU  there  have  been  two  Dcciaioos  in  the  Courts  of  E»* 
chequer,  cooUradicting  each  other,  "and  at  the  Distance  «f 
SussMAVK.     twenty  Years.    The  Ground  of  the  laat  Deosion  was, 

that  die  Defendant  at  Law  was  entitled  to  a  Diicovery,  to 

defend  himself  against  the  Action  brought  against  him. 

Plaintiff,  en*    It  is  not  however  necessary  to  determine  m  this  Caie, 

titled  to  Dis-      which  of  the  Decisions  in  the  Cotut  of  Exchequer  it 

covcry  only,       yjgjj^ .  ^^^  j  apprehend,  it  is  now  settled,  that  if  a  Plaintiff 

praying  Relief,  j^  ^^^  ^^^^j^,^  ^^  jj^jj^f^  ^^j  j^^  gj^^  y^^  gj,,  f^^  jji^coveiy 

_  ,%  and  Relief,  he  is  not  entitled  to  the  Discovery  ;  but  if  he 

flkuner  lies.        .  ,    '  •'  ' 

is  entitled  to  Discovery  only,  the  Bill  must  be  framed  for 
that  Purpose  (a) ;  and  this  Bill,  beyond  the  Discovery,  re- 
quires Relief  by  an  Account  and  Payment,  and  an  bh 
junction. 

tt  is  nrged^  diat  the  Plaintiflfs,  being  Consuls,  cannot 
be  treated  as  Neutrals ;  as  they  might  have  been,  if  ftey 
had  not  a  commercial  Establishment  in  an  Enemy't 
Country,  and  I  am  of  Opinion,  fortified  by\  htvibg  re- 
course to  those  best  qualified  to  infordi  me>  th^t,  if  a  Con- 
sul, or  a  Person  having  even  higher  Privilegei^  residifviB 
an  Enemy's  Country,  not  content  with  acUng  in  that  Cha- 
racter, embarks  in  mercantile  Transactions,  his  indiindail 
Character  is  not  merged  in  his  national  Character,  vUd^ 
cannot  protect  him  from  the  Consequences  of-  tkose 
Transactions.  It  is  therefore,  the  Habit,  not  ofily  of  thii 
Country  but  of  others,  to  confiscate,  as  Enemy's  Propertf, 
the  Goods  of  such  Persons,  so  ^ting ;  as,  if  one  of  ths 
King's  Subjects  engaged  ia  Trade  in  an  Enemy's  Cooabjy 
his  Property  would  be  confiscated;  and  he  would. not' h 
allowed  to  sue  here.  The  Question  is,  whether  there  resOf 
is  in  this  respect  any  Difference  between  a  Neutcalandoi* 

(a)  Gordon  v.  Simkinson^      lish,  10  Ves,  544,   wni  ^^^ 

1 1  ViS.  599'    Baker  v.  ^e/-      Note  (a)\  555. 

of 
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»  King's  Subjects.  I  do  not  find^  that  there  is  any ;  a  1 813. 

ral^  so  residing,  being  what  is  called,  an  Enemy  Mer-  ^^^ 

On  the  whole  thisPfea  meets  the  Case ;  and  there-  ^^ 

be  Decree  of  the  Fke-Chancellor,  allowing  it,  must  Sussmank. 
irmed. 


FORMAN  V.  HOMFRAY. 


1813, 

Lincoln's 

Inn  Hall. 

Nov.  30. 


HE  Bill,  filed  by  one  Partner  against  the  other,  prayed.    No  Relief  up- 

that  the  Defendant  might  be  held  responsible  for  a  on  a  Bill  by 

taken  by  him  out  of  the  Partnership  Funds,  and  for  °"^  Partner 

er  Sum,  a  Debt  released  by  him,  and  Payment  of  such  *S**"^^  *'^" 

into  tlie  Cash  of  Copartnership,  or  to  the  Account-  .        't^»     , 

.  .  ing  a  Uissolu* 

leneral  in  trust  in  the  Cause ;  or,  in  default  of  such  .• 

'      '  tion. 

lent,  that  an  Account  might  be  taken  between  the 
tiff  and  Defendant  of  the  Copartnership  Dealings, 
n  Injunction,  restraining  the  Defendant  from  receiv- 
he  Partnership  Monies,  &c.  The  Prayer  did  not 
d  to  a  Dissolution. 

e  Defendant  having  put  in  his  Answer,  a  Motion 
aade  by  the  Plaintiff,  that  the  Defendant  may  be  or* 
to  pay  into  Court,  or  into  the  Cash  of  the  Copart- 
ip,  a  Sum  of  <£l47d :  I4($:6d.  admitted  in  his  An* 
to  be  due  from  him  to  the  Copartnership  Concern 
pect  of  his  Deficiency  of  Capital. 

SamtAel  Romilly,  and. Mr.  Barber,  in  support  of 
ffotion. 

r.  Leach,  for  the  Defendant. 

Vol.  II.         .  Z  The 
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1813.  Lands  within  the  Parish^  to  receive  Compositions,  psTable 
yearly  at  Michaelmas,  in  lieu  of  Tithes :  that  after  his 
Death,  on  the  6th  of  May,  1808,  the  Defendant  being 
Words-  collated  to  and  inducted  into  the  Rectory,  received  from 
voRTH.  ^^^  Occupiers  the  whole  of  the  Compositions,  which  be- 
came due  at  Michaelmas,  1 808.  The  Bill,  claiming  t 
treasonable  Share  of  such  Compositions,  in  proportion  te 
the  lei^th  of  Time,  during  which  the  late  Incumbent  con- 
tinned  Rector  in  the  Year,  in  which  such  Compositions 
accrued  due,  prayed  an  Account  and  Payment  accordingly. 

The  Answer  insisted,  that  the  Composition,  received 
by  the  Defendant,  should  be  divided  between  him  and  the 
Plaintiff  in  the  following  Mode ;  that  the  Share,  to  be 
psud  to  the  Plaintiff  should  be  to  the  Share,  retained  bf 
the  Defendant,  as  the  Quantity  of  titheable  Produce  from 
Michaelmas  1807  to  the  Death  of  the  late  Incumbent  wis 
to  the  Quantity  of  titheable 'Produce  from  his  Death  to 
Michaelmas  following. 

Sir  Samuel  Romilly,  and  Mr.  Bell,  for  the  PlainUff. 

The  Defendant,  having  confirmed,  by  receiving,  the 
Composition,  has  clearly  taken  some  Portion,  to  which  be 
is  not  entitled  ;  and  the  Question  can  only  be,  what  is  tint 
Portion,  lliis  Case  falls  within  tlie  Equity  of  the  Sta- 
tute (a),  apportioning  Rent  between  the  Representatiies 
of  a  deceased  Tenant  for  Life,  and  the  Person  succeeding 
in  Remainder.  I1iat  Statute  h^s  been  extended  bj 
Equity  to  the  Case  of  Tenant  in  Tail ;  Paget  v.  Gee(b') 
The  Mode  of  apportioning  the  Compositioui  suggest- 
ed  by  the  Answer,  is  impracticable :   the  Parties  to  tbe 

faJStit.  11  Geo.  2.c.  19-      Inst.  633.  Ed.  20.  Tit.i^«* 
CbJ  Ambl.  'l98.    1  Bufn\       ti^ss. 

CompoiitKHi 
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|>09itioii  having  on  the  Faith  of  it  kept  no  Account  of 
Hthes ;  and  there  is  not  an  Instance  of  adopting  that 
The  Anortymom  Case  (a)  in  Bunbury  is  unintel- 
referring  to  Muley  v.  Webber  (b)  ;  where  an 
Ttionment  was  decreed.  Talbot  v.  Salmons  (c)  is 
ecision  upon  the  Point ;  and  Hawkins  v.  Kelly  (d) 
compromised.  Time^  by  analogy  to  the  Statute, 
Is  the  only  Principle  for  determining  the  Proportion. 


1S13. 


ATKaLST 

V. 

WOHDS* 

VORTU. 


*.  Hart,  and  Mr.  Shadwell,  for  the  Defendant. 

»  Authority  can  be  produced  for  Apportionment  in 
Planner  suggested  by  this  Bill ;  and  fVilliams  v. 
ll(e)f  which  followed  Hawkins  v.  Kelly,  establishes, 
the  Division  must  be  made  on  the  Princjple,  for 
I  the  Defendant  contends.  The  Right  of  the  Tenant 
fe,  entitled  to  Emblements,  has  no  Analogy  to  the 
»r*s  Right,  attaching  only  on  Severance.  The  Court 
iportion  by  no  other  Rulethan  tbe  Title.  This  is  not 
:  Nature  of  Interest  of  Money,  accruing  de  Die  in 
:  the  Moment  of  the  Predecessor's  Death  is  to  be 
1  at ;  and  the  Tithes  then  due,  as  severed  or  accrued^ 
;  to  his  Representatives. 


Samuel  Romilly,  in  Reply. 

e  Rule,  proposed  by  the  Plaintiff,  is  certain,  and  its 
cation  free  from  Difficulty.  No  sound  Distinction 
between  Rent  and  Composition ;  both  annual  Pay-^ 
;  not  accruing  de  Die  in  Diem ;  though  received  at 
ular  Periods.  The  Rule,  laid  down  in  fVilliams, 
well  cannot  be  applied.    This  being  a  Composition 


Bunb,  294.       orfj 
2  Eq.  Ca.  Abr.  7C>*. 
2  Eq.  Ca.  Abr.  704. 


(dj  8  Ves.  308. 
(ej  10  East.  269. 
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WORTH. 


for  all  the  Tithes,  great  and  small,  how  on  die  Defendantfs 
Principle  can  the  Proportions  be  ascertained  i  With  the 
Exception  of  Paget  v.  Gee^  no  Case  was  cited  to  the 
Court  of  King^s  Bench;  which  certably  was  not  aware 
of  Whitfield  v.  Pindar  (a),  a  Case  at  Law^  deriding  the 
same  Point. 


Dec.  10. 


Apportion- 
melit  of  Rent 
under  the  Sta- 
tute 11  Geo,  2. 
c.  19,  and  by 
Analogy  to  it, 
with  reference 
to  Time, 


The  Vice-Chancellor. 

In  determining  the  general  Question,  what  is  the  Mode 
to  be  adbpted  for  apportioning  this  Composition,  it  is 
proper  to  consider,  how  it  stands  upon  Authority.  With 
respect  to  Land,  the  Statute  of  Greorge  the  Second  (ij 
has  enacted,  that  Time  is  the  only  Measure ;  and  in  Caiei 
relating  to  Land,  though  not  within  the  express  Words  of 
the  Statute,  the  same  Rule  is  established  by  Paget  f. 
Gee(c),  Vernon  v.  Vernon  (d),  Hawkins  v.  Kelfy(e)f 
and  Whitjield  v.  Pindar  (f):  but  a  Distinction  is  taken  st 
to  Tithes;  which,  it  is  said,  are  not  within  the  Act;  and  I 
agree,  that  a  Composition  for  Tithes  is  not  within  it.  I 
mention  the  ^7/o;iy?7iot/s  Case  in  Bunbury  (g)  merely  to 
dispose  of  it;  and  that  it  may  not  be  supposed  to  openfs 
on  my  Judgment.  A  material  Feature  in  the  Case  of 
Paget  V.  Gee  is,  that  the  Tenant  submitted  to  pay  the 
Rent.  The  Judgment  is,  that  upon  Payment,  from  a  coo* 
scientious  Motive,  by  a  Person  npt  obliged  to  pay  io  f^ 
spect  of  a  Lease  expired,  a  Right  arises  to  take  from  the 
Person,  receiving  the  Payment,  a  Portion,  to  which  tie  im 
Qot  entitled.    This  Principle,  acted  upon  by  Lord  HsfiF 


(a)  C.  P.  HU.  1781, 
cited  8  n^.  311. 

(b)  Stat.  1 1  Geo.  t.  c.  19. 
s.  15. 

(c)  Anib.  198.  1  Bum's 
Just.  633,  Tit. Distressy  s.  IS. 
Ed.  20. 


(d)  2  Bro.  C.C.  65$. 

(e)  8  Vee.  308. 

(f)  In  the  Court  of  Cm 
man  Pleas,  cited  8  Fes.  Slh 
by  the  Lord  Chancettor. 

(g)  Bunb.  294. 
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wicke  in  that  Case,  is  strougly  fortified,  by  \vhat  fell  firom  18 13. 

Lord  Eldon  in  Hawkins  \.  Kelly;  which  Case,  though 
iK>t  expressly  deciding  the  Mode  of  Division,  X  consider 
as  laying  down  the  Principle,  that  must  govern  Appor-  Words** 
tionment ;  and  recogiii:$ing  the  Analogy  between  Tithes  worth. 
and  Land.  .  The  Demise  of  the  Tithes  and  Glebe 
might  perhap;s  hsve  been  fairly  considered  as  within 
the  Statute  a  Lease  made  by  Tenant  for  Life  *.  the  Case 
however  was  not  decided,  or  argued,  on  that  Prin- 
ciple ;  but  turned  upon  this,  that  a  Person,  under  no  Obli-» 
gation,  having  from  conscientious  Motives  made  a  Pay- 
ment,' (hat  Payment  was  taken  for  the  Use  of  the  Person, 
undpr  whom  the  Enjoyment  was  had  ;  and  by  strict  Ana- 
logy to  Land  the  Lord  Chancellor  determined,  that  there 
.  should  be  au  Apportionment. 

It  IS  saidy  however,  that  Profits  of  Land,  arising  de  DU 
in  jyiemj  differ  firom  Tithes :  but  there  is  no  substantial 
Distinction ;  since  every  Day  yields  some  titheable  Matter, 
either  personal,  predial,  or  mixed ;  and  Tithes  may  per* 
baps  more  properly  be  said  to  arisQ,  de  Die  in  Diem* 
The  Composition  is  a  Money  Payment  for  the  whole 
Year,  substituted  for  Tithes  in  Kind ;  leaving  the  Occupier 
to  cultivate  as  he  pleases,  free  from  Apprehension  of  being 
compelled  to  render  an  Account.  The  Law  considers  the 
Rector  or  Vicar  as  a  public  Functionary,  entitled  to  some 
Compensation  for  the  Duty  performed ;  and  Hme  is  the 
proper  Measure  of  that  Compensation. 

The  Case  standing  thus  upon  Principle,  and  upon  the 
Authorities,  antecedent  to  IVilliams  v.  Powell  (a),  I  am  di^ 
posed  to  consider  this  Contract  as  if  it  was  still  in  Existence. 
The  Defendant,  not  taking  Advantage  of  the  Death,  but 
upon  a  moral  Consideration  recognising  the  Contract, 
makes  the  Payment,  as  if  it  was  still  in  Force.     It  has  no 

(a J  10  East.  269. 

Z  4  Reference 
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1813.  Reference  to  Tithe  in  Kind  throughout  that  Year,  lial» 
lating  merely  to  a  Money  Compensation,  one  mnfiini 
Payment  throughout  the  Year,  without  Distincboa  of  who 
Words-  ^^^  Rector  at  one  Time,  or  another,  what  would  hine 
voRTH.  been  the  beneficial  Right  at  different  Periods,  had  no  Coi- 
tract  been  made,  is  immaterial :  there  being  no  Ri^t  to 
Tithe  in  Kind :  but  the  Division  attaching  only  npoa  a 
Money  Payment.  Under  the  Contract,  made  with  Ik 
deceased  Rector,  the  Occupier  had  enjoyed  his  Lmd 
free  from  Tithe :  and  -  the  succeeding  Rector  is  willing  to 
consider  the  Contract  as  in  Force;  and  the  Parties kif* 
ing  bound  themselves  so  to  consider  it,  the  Payments  iiip  Is 
be  made  upon  that  Principle,  necessarily  exdudii^  Pay- 
ment of  Tithes  in  Kind. 

I 
I 

Williams  v.  Powelly  which  is  the  Case  of  a  Viar, 
upon  a  fair  Consideration  of  it  does  not  appear  to  me  ii- 
tended  to  determine  the  general  Question.  All,  that  vn 
.  decided,  was,  whetlier  the  Sum  of  <£20,  paid  into  Coml, 
covered  all  the  Plaintiff  could  be  entitled  to ;  involviic 
no  general  Rule.  The  Report  does  not  state,  what  the 
Vicarial  Tithes  were.  The  Representative  clearly  cool' 
fiot  be  entitled  to  a  Participation  of  the  new  Compon- 
tions,  subsequent  to  the  Death  ;  yet  no  Distinctioo  il 
made ;  though  the  Action  ought  to  have  been  confined  to 
the  Compositions  made  by  the  preceding  Vicar.  TIm 
Case  of  Nawkina  v.  Kelly  (a)  was  not  noticed.  Tk 
Principle  of  Lord  Hardwicke  and  Lord  Eldon  is,  ftit 
the  Payment  was  made  by  a  Person  under  a  mont 
though  no  legal.  Obligation,  not  upon  a  ConsideratioB 
of  the  Value  to  the  Tenant  or  Landlord  at  -one  Time  or 
another ;  which  does  not  give  the  fair  Proportion*  Ai 
applied  to  the  general  Case,  it  cannot  be  anticipated,  how 
much  h^  become  due  to  the  one  or  the  other.    Tbe 

(aj  8  r«.  308. 

Effect 
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Effect  therefore  of  considering  the  last  Case  (a)  as  laying 
down  a  general  Rule,  setting  up  the  Value,  and  not  the 
*Iiaiey  which  antecedent  Authorities  had  taken,  as  afford- 
iag  the  just,  legal  and  equitable,  Rate  for  ascertaining  the 
^apportionment  upon  a  sinnple  Payment  to  the  Succes- 
sor, would  be  great  Injustice;  and  the  Consequentes  of 
adopting  such  a  Rule  upon  the  general  Question,  as  ap- 
frficable  to  all  Rectors  and  Vicars,  would  be  most  in- 
convenient. 


337 


1819. 


ATKSLftr 

V. 

Words* 

WOETH. 


The  Plaintiff  therefore  is  entitled  to  an  Apportion- 
ment with  reference  to  the  Period  of  Time,  during  which 
the  last  Incumbent  lived ;  and  the  Defendant  must  ac- 
count upon  that  Principle :  but  so  much  Doubt  has  been 
flwown  upon  the  Subject  by  the  Case  of  fViUidfM  v. 
Pozcellj  that  I  shall  not  give  Costs. 

(a)  Wiiliams  v.  Powell,  10  EasK  269. 


SAMPSON  V.  SAMPSON. 

•  r^HJRLES  Sampson  by  a  Will,  dated  the  «7th  of 
June,  1795,  duly  attested  to  pass  real  Estates,  after 
several  specific  Legacies,  gave  the  Remainder  of  his  Pro- 
perty, 86  far  as  he  was  able,  to  his  Wife ;  whom  he  appoint- 
ed Executrix.  By  a  second  Will,  dated  the  £Bth  of  June, 
t806,  expressly  revoking  the  former  Will,  butattested  by 
two  Witnesses  only,  he  gave  the  whole  of  his  Property  to 
Trustees  for  his  Wife  for  life ;  with  Remainder  to  his 
eldest  Son ;  he  paying  an  Annuity  of  £50,  or  the  Sum  of 
^1000  to  his  other  Children.  The  Testator  died  in 
October,  18Q6. 


1813, 
Dec.  17. 

Surrender  not 
supplied  for  a 
Child  under  a 
Devise  in  ge- 
neral Terms, 
not  mention^ 
ing  Copyhold 
£state,  and 
not  executed 
to  pass  the 
Freehold* 


The 
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1815. 
Sampson 

Sampsov. 


The  Billy  filed  by  Charles  Sampsanf  the  eldest 

claiming  under  the  Will,  prayed,  diat  Lianel  Samptanp^ke 

youngest  Son,  and  Heir  according  to  the  Custom,  might 

be  decreed  to  surrender  tlie  Copyhold  Estates^  of  wkick 

his  Father  died  seised,  to  the  Use  of  his  WiU. 

* 
The  Master's  Report  stated,  that  the  Testator  CiarkB 

I 

Sampson  at  the  Date  of  his  first  Will  was  seised  of  certaio 
undivided  Parts  of  certain  Tenements,  held  of  the  Manor  of 
BatUrsea  and  Wandsworth^  and  of  the  Manor  of  Dums* 
ford  \  which  he  did  not  surrender  to  the  Use  of  hia  Will ; 
and  that  Lionel,  as  his  youngest  Son,  was  his  Heir  accord- 
ing to  the  Custom  of  the  said  Manors. 

Th^  Master  farther  found,  that  Charles  Sampson,  at  tibe 
Date  of  his  second  Will,  was  seised  of  the  several  Copyhold 
Estates  before  mentioned,  and  also  of  Freehold  Estates, 
and  other  Copyhold  Estates,  devised  to  him  by  the  Will  of 
his  Father,  Thomas  Sampson,  and  held  of  the^Manor  of 
Dumsford;  and  that  by  a  Copy  of  the  Court  Roll  of  the 
said  Manor,  dated  the  l6th  of  September,  1802,  reciting, 
that  at  a  Court  Baron,  held  the  28th  of  Jpril,  1800,  it 
was  presented,  that  Charles  Sampson,  by  an  Instrument  in 
Writing,  dated  the  13th  of  June,  1802,  appointed  Ra^ 
Langton  his  Attorney  to  receive  Admission  to  all  the  Copy^ 
hold  Hereditainents,  of  which  TAomii^  Sampson  died  seised, 
and  after  such  Admission  to  surrender  the  same  to  sudi 
Persons  as  Charles  Sampson  by  his  last  Will  in  Writio|> 
then  already  signed,  sealed,  published^  and  declared  in  the 
Presence  of,  and  attested  by  three  Witnesses,  or  there- 
after, to  be  signed,  &c.  and  to  be  so  attested^  had  giitei 
devised,  limited,  or  appointed,  or  should  give,  devise,  limit, 
or  appoint,  the  same ;  and  that  at  the  said  Court  Charks 
Sampson  by  the  said  Ralph  Langton  his  Attorney  prodnced 
the  Probate  of  the  Will  of  Thomas  Sampson,  and  prayed  Ad- 
mission as  Tenant  4  and  thereupon  the  Lord  by  his  Steward 

granted 
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granted  the  same  to  the  said  Charles  Sampson  by  his  At» 
toniiey  to  hold  to  Charles  Sampson,  his  Heirs  and  Assigns  for 
ever ;  and  after^'ards  at  the  same  Court  Charles  Sampson 
by  his  Attorney  the  said  JR.  Langton  surrendered  the  same 
Fremiaes  to  the  Use  of  such  Persons,  and  for  such  E»> 
tates,  Uses^  and  Purposes,  as  Charles  Sampson  should  by 
his  last  Will  and  Testament,  made  or  to  be  madcinomi 
oat^  limit,  direct,  or  appoinl. 


3sg 


181S. 


Sampsov 

V, 

Sampsov. 


The  Cause  was  heard  for  farther  Directions. 

Mr.  Hart,  and  Mr.  Wingfield,  for  the  PlaintiSl    Sir 
Arthur  Piggottf  for  the  Defendant. 


The  ViCE-CHANCELLOfR. 

The  Question  is,  whether  a  Court  of  Equity  will  take 
this  Coptfaold  Estate,  not  surrendered,  from  the  custom- 
ary Heir ;  to  whom,  the  Will  having  no  Effect  for  want  of 
a  Surrender,  it  has  descended  at  Law ;  and  compel  a  Sur- 
render in  Favour  of  the  Devisee,  the  eldest  Son,  retaining 
the  Freehold  Estate,  as  Beir  at  Law.  The  Testator  by 
the  Power  of  Attorney  to  Langton  sighified  his  Intention, 
that  the  Copyhold  should  pass  only  by  a  Surrender  to  the 
Use  of  a  Will,  attested  by  three  WitneS^bs ;  and,  though  ge* 
neralty,  where  there  are  both  Freehold  and  CopyKoId  Es- 
tates, and  the  Copyholds  are  not  surrendered,  nor  men- 
tioned in  the  Will,  they  shall  not  pass,  it  is  contended, 
that,  this  latter  Will  being  attested  by  two  Witnesses  only, 
a  different  Rule  is  to  prevail.  This  is  not  the  Case  of  sup- 
plying a  Surrender  for  Creditors ;  and  there  is  no  Instance 
of  doing  it  for  a  Wife  or  Child,  where  Copyhold  Estate 
was  not  expressly  mentioned  in  the  Will.  Byas  v.  Byas  (a) 
and  many  other  Cases  shew^  that  this  was  always  required 


Dee.  If. 


(a)  2  Ves.  l64. 


in 
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in  that  Case ;  that  no  Implication  from  Words,  howertr 
large  and  general^  would  do  without  the  Term  *^  Copy- 
''  hold ;"  though  a  probable  Intention  might  appear  to 
comprehend  both  Freehold  and  Copjhold ;  where,  for  In- 
stance, die  latter  constituted  the  Bulk  of  the  Estate;  the 
f  r^hold  being  inconsiderable. 


The  Novelty  of  this  Attempt  for  the  first  Time  tc 
break  in  upon  that  established  Rule  by  supplying  the  Want 
of  a  Surrender  in  Favor  of  a  Child  in  a  Will,  not  men- 
tioning Copyhold  Estate,  the  Testator  having  both  Free- 
hold and  Copyhold,  is  a  sufficient  Objection.     It  is  aaid^ 
that,  as  this  Will,  ^ing  attested  only  by  two  Witnesses, 
can  have  no  Operation  upon  the  Freehold  Estate^  tberefoie 
the  Copyhold  shall  pass ;  ui  res  nwgis  valeat;  and  by  Aoi- 
logy  to  those  Cases,  where  the  Term  '^  Land"  has  been 
held  to  comprise  Copyhold  Estate,  there  being  no  Free- 
hold :  but  here  is  no  Analogy  to  that  Case.    The  Reason 
this  Will  has  no  Operation  as  to  the  Freehold  Estate  ii^ 
not  from  any  Defect  of  Intention,  but  the  positive  Rule, 
prescribed  by  the  Statute ;  which  would  have  had  equti 
Effect,  if  the  Expression  had  been  '^  Freehold  Land.** 

The  Result  is,  that  the  Will  being  equally  inoperative  •§ 
to  the  Freehold  and  the  Copyhold  Lands,  each  Estate 
must  descend  to  the  Heir^  according  to  Law. 


STRATFORD 
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1813, 

STRATFORD  v.  BOSWORTH.  Dec.  15^  16, 

I  17.23. 

THE  Bill    prayed  the  specific  Performance  of   an     Contract  for  * 
Agreement  to  sell  to  the  Plaintiff  a  Pi^ce  of  Land,  ^i^d  by  Let- 
consisting  of  something  more  than  three  Acres ;  as  con-  ^®"  sufficient 

taiaed  in  the  following  Correspondence.  *    ''l    ^  ^^** 

tute  of  Frauds: 

nof  specifically 
Letter  from  the  Defendant  to  the  Plaintiff,  dated  the  executed,  ua- 
£6th  of  October,  1808:  "  Having  appointed  to  give  you  ^**  "P^"  * 
«  H  Price  of  the  Land  To^ay,  which  you  are  desirous  to  ^*'*"  l^t^^^Pr^ta- 
purchase,  I  do  so  by  Note ;  Business  at  a  Distance  not  1^   . 

permitting  me  to  call  upon  you.      One  Part  of  the  Agreement- 
Land  being  particularly  valuable  to  me  for, the  Purpose  and  not  doubt« 
^  of  fodderii^  Mpon,  and  independently  of  this  it  being  ful,  whether 
"  uo  Object  to  me  to  sell  it,  I  am  not  inclined   to  part  ^'^  Treaty, 

"  with  the  Land  at  a  less  Price  than  i*100  per  Acre  clear     ^"^^^f^  ^^^ 

strued  so  as  to 

'*  of  all  Expences :  both  Pieces  next  the  Brook  being  u„.«„^«^ 
*  ^  have  some  . 

taken*  Cleaning,  ra- 

ther than  re- 

On  the  2d  of  November  the  Plaintiff  returned  this  An-  jected :  theue- 

swer :  "  I  thuik  the  Price  you  put  upon  yoiu*  Land  is,  ^^'^  Vendor 

**  under  all  its  Circumstances,  infiniteljr  greater  than  I  F^P^^^g  * 

**  could  have  expected.     If  however  you  think  it  is  a  fair     .j  r\ 

'*  Price  between  Gentleman  and   Gentleman,    and  you  construed  that 

''  would  have  put  the  same  Price  upon  it  to  any  indiffer-  the  Purchaser 

"  ent  Purchaser,  it  will  not  become  me  to  chaffer  about  should  btarthe 

'*  it ;  and  I  have  therefore  inclosed  a  Memorandum  of  an  Expencc  of 

'*  Agreement  between  us,  leaving  a  Blank  only  for  the  making  out  the 

''  Price ;  which  I  shall  leave  it  to  you  to  fill  up  with  as^  .        '. 

'  ...       imposing  on 

''  much  less  a  Sum  as  you  shall  upon  Consideration  think  ^-^^^  ^^^  £^. 
*'  fit,  and  if  not  a  less  with  the  Sum  per  Acre  you  men-  pence  of  tha 

'*  tion.  Conveyance* 
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*^  6oD,  and  I  b^  you  will  sign  and  return  it  to  me  To- 
'*  day."" 

Tlie  Defendant  returned  the  inclosed  Paper  unngned; 
and  on  the  5<1  November  wrote  the  following  Letter : 


^'  With  regard  to  the  Price  of  the  Luid  in  question  it  , 
**  is  entirely  a  Matter  of  Indifference  widi  me,  whether 
^  you  accept  of  it^  or  not ;  consequently  do  mH  think  fte 
*'  Price  unreasonable.  Before  I  should  think  proper  Id 
'^  sign  an  Agreement  for  the  Lafid^  I  should  like  to  hate 
**  the  Measure  ascertained:  lest  it  should  cause  Dipute. 
*^  If  yoawill  have  the  Goodness  to  send  me  your  Dime- 
"  tion  in  London^  I  will  immediately  get  the  IjubA  me^ 
<<  sured,  and  send  you  the  Particulars.  Then  I  shall  bait 
^'  no.  Objection  te  sign  an  Agreement.'^ 


On  the  lOib  of  Janmry,  1809y  the  Plaintiff^  hayiog 
received  the  Survey^  wrote  the  following  Letter  : 


€S 


€i 


€t 


*^  I  have  received  the  Survey  and  Admeasurement  of 
^'  the  Close,  which  you  sent  me  by  Mr.  WiUiams,  and  I 
**  conclude  is  correct.     I  do  not  suppose,  that  as  between 

you  and  me  any  more  formal  Agreement  is  necessv; 

than  what  has  already  taken  place ;  that  is  to  say,  tht 

I  am  to  pay  after  the  Rate  of  £100  per  Acre  for  tbe 
'^  Land ;  and  to  be  put  into  Possession  at  Lady^dmf  neit 
'^  The  Price  is  no  Doubt  very  great ;  and  I  must  b^  ibr 
''  Reasons,  that  may  be  obvious  to  you,  that  you  will  not 
^'  mention  to  any  Person  what  it  is ;  but  among  otben 
'^  because  it  may  be  prejudicial  to  me  in  the  purchasing  of 
''  some  other  Bits  of  Land.  You  will  be  pleased  to  6- 
''  vour  me  with  a  Line,  to  let  me  know,  if  you  do  or  do 
'^  not  wish  a  more  formal  Agreement.*' 

Ob 
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On  the  l6ih  of  January ^  the  Plaintiff  inclosed  a  for* 
mal  Agreement ;  ivhich  the  Defendant^  understanding  that 
it  did  not  stipulate  for  the  Plaintiff's  paying  the  Money 
clear  of  all  Ezpences^  refused  to  sign. 

The  Answer  stated,  that  by  the  Expression  *^  clear  of  all 
**  Expences/'  in  the  Letter  of  the  26th  of  October,  the 
Defendant  meant,  that  the  Plaintiff  should  bear  the  Expence 
of  making  out  the  Defendant's  Title,  and  all  other  Ex- 
pences, to  be  incurred  by  the  Sale ;  admitting,  that  he 
would  have  sold  on  the  Terms  proposed  by  the  Letter  of 
d6th  of  October ;  and  sent  the  Admeasurement  according- 
ly; supposing  the  Plaintiff  acceded  to  his  Terms ;  but  as 
be  had  not  the  Answer,  insisted  on  the  Statute  of  Frauds ; 
flobmittiBg,  that  the  Letter  of  26th  October  is  not  to  be 
considered  as  amounting  to  an  actual  Agreement  to  sell. 


MS 

1813. 
Stratford 

Bos  worts. 


Sir  Samuel  RonUllyf  and  Mr.  Cooke,  for  the  Plaintiff, 
contended,  that  it  is  now  established,  that  Letters  may 
constitute  an  Agreement ;  though  the  Parties  look  to  the 
Execution  of  a  more  formal  Instrument :  Fowle  v.  Free*" 
mmn  (a). 

Mr.  RichardSf  and  Mr.  Newland,  for  tlic  Defendant. 

Here  is  no  Agreement,  binding  within  the  Statute  of 
Frauds  C6>  Admitting,  generally,  that  such  an  Agrees 
ment  may  be  constituted  by  Letters,  and  is  not  waived  by 
the  Intention  to  have  it  put  in  more  formal  Terms,  these 
Parties  never  came  to  any  Conclusion :  the  Proposal^ 
made  on  each  Side,  not  being  accepted.  The  Defendant 
expressly  stipulates,  that  he  will' not  be  at  any  Expence: 


CaJ  gyes.S^l. 


(h)  Stat.  29  Ch.  2.  c.  3. . 


the 
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the  only  Interpretation  of  the  Words  *^  clear  of  all  Ez*> 
**  pences ;''  as  it  i»  notorious,  that  the  Expence  of  the 
Conveyance  is  always  borne  by  the  Purchaser.  Admitung 
the  Plaintiff's  Construction  of  those  Wt)rds,  it  is  a  Case  of 
mutual  Mbtake.  The  whole  Amount  of  these  Letters 
however  is  a  Treaty,  which  never  reached  its  Condusioa. 


Sir  Samuel  Romilly,  in  Reply. 

To  constitute  an  Agreement  by  Letters  it  is  necessaiy, 
that  the  Intention  of  the  Parties  to  close  upon  certain 
Terips  should  appear :  not  that  it  should  be  clear  beyond 
all  Possibility  of  Doubt.    The  Danger,  agsdnst  which  At 
Statute  was  directed,  is  obviated  by  the  Writing  and  Siguit- 
ture.    The  fair  Result  of  this  Correspondence  is  an  Offer 
to  sell  at «£  100 per  Acre;  with  an  Intimation,  that  he  is 
,  not  inclined,  not  positively  that  he  will  not,  sell  for  less: 
that  Offer  accepted  by  the  Plaintiff,  witlh  an^invitatidn  to 
make  to  Abatement.     There  is  nothing  Inconsistent  ia 
what  follows ;  requiring  a  Survey  before  signing  a  more 
formal  Agreement ;  which  was   merely  to  guard  againtt 
Dispute  as  to  the  Quantity.    Tlie  few  Words  **  dear  tf 
^'  all  Expences,"  which  have  slipped   into  this  Letter, 
cannot  have  the  Effect  of  binding  the  Purchaser  to  beir 
the  Expence  of  an  Abstract  of  Tide ;  the  Extent  of  whidi 
he  could  not  conjecture,  and  the  Vendor  might  know  to  be 
enormous.     How  many  Persons  have  no  Abstract  i    It » 
by  no  Means  a  necessary  Conclusion,  that  a  Country  Gen- 
tleman is  acquainted  with  the  Rule,  that  the  Expence  of 
the  Conveyance  falls  on  the  Purchaser:    but    whateier 
Doubt  might  arise  from  those  Words  is  removed  by  tke 
subsequent  Correspondence;    clearly  confining   them  to 
those  Expences,  which  a  Purchaser  is  to  pay. 


Tkt 
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The  Vice-Chancbllok. 

The  Objection  upon  the  Statute  of  Frauds  (a)  is  an- 
swered bj  the  Correspondence.  It  is  unnecessary  there- 
fore to  consider  Freeman  v.  Fowle(b),  or  the  other  Au- 
thorities upon  that;  and  the  real  Question  is,  whether 
these  Letters  do  constitute  an  Agreement.  If  they  are  suf- 
ficiently explicit  to  indicate  the  substantial  Terms  on  both 
Sides,  the  Subject  of  Sale  and  the  Price^  affording  suffi- 
cient Materials  for  a  more  formal  Contract,  the  mere  De- 
fect of  Form  will  not  prevent  the  Execution  of  the  Con- 
tract in  a  Court  of  Equity.  The  general  Character  and 
Description  of  this  Correspondence  is  applicable  to  Treaty^ 
preliminary  Proposal,  leading  to,  rather  than  constituting^ 
Agreement.;  which,  if  it  exists,  is  not  ascertained  by  one 
Paper,  signed  by  both  Parties;  but  must  be  extracted  from 
dbtinct  Papers,  containing  Proposal  and  Answer  on  each 
Side ;  to  be  put  together ;  and  the  substantial  Result  col- 
lected; whether  it  is  clear,  that  the  Parties  understood 
each  other ;  and  the  Terms,  proposed  by  the  one,  were  ac- 
ceded to  by  the  other ;  as,  unless  that  is  ascertained,  there 
h  no  Agreement.  If  the  substantial  Terms  are  suffi- 
ciently expressed,  collateral  Circumstances,  not  contradict- 
ing, but  consistent  with,  them,  may  be  supplied,  as  vir* 
tually  comprehended  in  the  Agreement  expressed. 


STRA.Troai> 

BOSWORTB. 

Dec.  23. 


Upon  the  Effect  of  Letters,  as  constituting  an  Agree- 
ment, to  be  executed,  upon  which  Sir  James  Mansfield 
has  intimated  (c),  that  some  Cases  in  this  Court  hate 
gone  too  far,  the  Principle  is  thus  stated  by  the  Lard 
Chancellor  in  Huddleston  v.  Briscoe  (d) : 


(a)  Stat.  29  Ch,  2.  c.  3.         v.  Bennet. 

(h)9V^s.ZS\.  (d)  \l   Ves.'5S3.      Sea 

fcj  3  Taunt.   173,  Allen      591. 

Vol.  II.  A  a  ^'  The 
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"  The  Court  is  not  to  decree  Performance,  unless  it 
^^  can  collect  upon  a  fair  Interpretation  of  the  Letters, 
**  that  th^y  import  a  concluded  Agreement ;  if  it  rests 
^  reasonably  doubtful,  v^heihcr  M'hat  passed  vras  only 
'*  Treaty,  lef  the  Progress  towards  the  Confines  of  Agree- 
'^  ment  be  more  or  less,  the  Coprt  ought  rather  to'  leave 
^  the  Parties  to  I^w  than  specifically  to  perform  what  is 
*^  doubtful,  as  a  Contract." 


Examining  these  Letters  with   reference  to  that  Prin« 
ciple^  we  cpnnot  expect  to  find  the  Terms  stated  with  the 
Formality  and  Precision  of  a   legal  Instrument.      The 
Price  appears  clear :  but  the  Vendor  annexes  a  Conditiooy 
that  he  shall  have  «£  100  per  Acre  clear  of  all  Expences; 
and  one  Question  is,  whether  that  means  the  -Expence  of 
making  out  the  Title ;   which  clearly  would  without  ex- 
press Stipulation  fall  upon  him,  and  niight  be  considerable; 
i|s  lines  and  Recoveries,  and  even  an  Act  of  Parliament, 
mi^ht  be  required   to  make  out  a  Title  to  the  Satisfac- 
tion of  a  Purchaser;    from  the  Liability  to  which  Ex- 
pence, it  is  said,  he  meant  to  be  exonerated.     If  that  is 
not  the  Meaning  of  these  Words,  they  have  no  Effect;  sf 
the  Expence  of  tlie  Conveyance  is  by.  the  Law  throwo 
upon  the  Purchaser.     To  this  Claim  it  is  objected,  tbit 
he  ought  to  have  apprised  the  Purchaser  distinctly,  that  he 
meant  those  Expences ;  v\  hicli,  if  intended,  it  was  easy  to 
express ;  that  he  must  have  been  aware  of  the  Nature  of 
his  Title,  whether  complicated,  or  not ;    and  whether  he 
had  an  Abstract ;  which,  when  made  out,  would  b^  fpr  his 
own  Benefit,  not  for  that  of  the  Purchaser  of  tbis^  smsll 
Piece  of  Land.     The  Case  of  JRamsbottom  v.  G(Kden(a)t 
which  was  cited,   turning  upon  the  Construction  of  ihit 
particular  Contract,  afibrds  no  general  Rule  of  Inierpre- 
tation.    The  jNleaning  of  these  Words  therefor^  must  be 


(a J  Ante,  Vol.  L  l65. 
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collected  from  the  Conduct  and  Object  of  the  Vendof. 
In  selling  this  small  Piece  of  Land  he  professes  to  sell  at 
the  Instance  of  the  Purchaser ;  that,  unless  tempted  by 
the  Price,  be  is  not  inclined  to  part  with  it ;  being  of  a 
particular  Value  to  him ;  and  the  Sale  of  it  no  Object : 
setting  upon  it,  therefore,  the  least  Price  he  would  take ; 
and  adding  this  Condition,  as  the  Terms,  upon  which  alone 
he  would  sell.  The  ordinary  Rule  of  Interpretation  re- 
quires that  Construction,  which  attributes  some  Meaning 
to  Words,  rather  than  totally  to  reject  them,  as  Surplusage. 
Whether  aware,  or  ignorant,  of  the  particular  Distribution 
of  Expence  between  Vendor  and  Vendee,  contemplating, 
that  some  Expence  must  arise  from  the  Sale,'he  means  to 
provide,  that  no  Part  of  it  shall  be  i>ome  by  him.  He 
might,  supposing  him  apprised  of  the  Rule  upon  this  Sub- 
ject^ have  expressed  that  Intention  with  more  Precision  : 
but  meaning  to  say,  generally,  that  he  would  bear  no  Ex- 
peoce,  attending  this  Transfer  of  Property,  as  to  the  Title, 
<Mr  Conveyaace,  or  on  any  other  Account,  not  entering  into 
Particulars,  what  Language  could  he  use  more  general  i 
He  must,  therefore,  be  understood  as  saying,  that  he  will 
be  at  no  Expence;  receiving  the  Price  of  «£lOO  per 
Acre  clear;  and  all  the  Charges  shall  be  borne  by  the  Pur- 
chaser. 


1813. 


Stkatfosjo 
Bosworth. 


Then,  was  this  Proposition  of  the  Vendor  affected  by 
any  Thing,  that  passed  afterwards  i  The  Plaintiff  does 
not  directly  negative  the  Import  of  that  Expression, 
**  clear  of  all  Expence,"  by  declaring,  that  heb  will  not 
be  at  the  Expence  of  making  out  the  Title :  nor  does  he 
call  for  an  Explanation  of  that  general  Expression.  In 
drawing  up  the  Agreement,  which  was  sent,  he  takes  up 
a  new  Term ;  and  the  only  Inference  upon  the  Subject  of 
the  Expence  is  to  be  collected  from  what  is  contained  in 
the   Parenthesis,  '^  the  same  being  prepared  at  the  Ex- 

A  a  2      '  ''  pence 
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*'  pence  of '*  the  Plaintiff.  Tlie  Defendant's  Attention  is 
not  called  to  that  Point :  but  the  Price  is  distinctly  brought 
to  his  Notice.  He  does  not  abandon  his  Stipulation, 
that  he  shall  be  at  no  £xpence ;  and  adopt  the  Plaintiff's 
new  Proportion,  to  bear  the  Expence  of  the  Conveyance 
alone.  Agreeing,  therefore,  upon  the  Subject  of  Sale  and 
the  Price  they  differ  upon  that  substantial  Point;  and 
in  bile  they  so  differ,  the  Transaction  canpot  be  repre* 
sent^d  higher  than  Treaty.  The  Defendant's  subsequent 
Letter,  of  the  3d  November,  plainly  imports  a  suspended 
Decision  ;  expressly  declining  to  sign  an  Agreement^  un- 
til the  Land  shall  have  been  measured.  I  should  do  the 
greatest  Violence  to  his  Language  by  holding, -that  what 
had  ^previously  passed  bound  him,  as  a  concluded  Agree- 
ment. 


The  Result  is,  that'  this  Correspondence,  taken  altoge- 
ther, has  not  reached  beyond  Treaty ;  and  these  Papers 
cannot  be  blended  into  one  concluded  Agreement.  The 
Consequence  is,  that  the  Bill  must  be  dismissed.  With 
regard  to  Costs,  this  is  a  Case  of  Misunderstanding,  aris- 
ing from  the  Want  of  clear,  unequivocal,  Conduct  sad 
Language.  The  Defendant  also  insisted  on  the  SUitute 
of  Frauds ;  for  which  there  is  no  Pretence  :  but  on  the 
former  Ground  it  is  not  a  Case  for  Costs. 
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'^JP^IIE  Bill,  stated  a  Lease,  dated  the  fiOth  December,    Breach  of  In- 

X     179^,  to  hold  from  the  ^Olb  of  October  preceding  junction  after 

for  twenty-one  Years,  wilh  Covenants  by  the  Tenant  to  Notice  of  the 

repair,  and  for  the  Cultivation  of  the  Farm ;  that  the  De-  ^*'^^'"  without 

fendanty  the  Tenant,  had  committed  Waste  by  destroying  P®"^^®^*       **" 

the  Dove-cote,  by  removing  the  Locks  from  the  Doors  .        .  ^ 

'^  .     ^  •*  junction  or  Or- 

of  the  House,  the  Chains  from  the  Lawn,  the  Statues,  j^,. 
Images,  and  Fences,  from  the  Pleasiu-e  Grounds,  Ward-    Injunction 
robes.  Presses,  and  Closets,  forming  Part  of  Wainscot  of  against  Waste 
the  House,  and  by  carrying  away  Dung  and  Manure,  and  by  Tenant.  . 
selling  Wheat  and   other  Straw ;    that   he  threatens    to     ^^**^®  ^y  ^^' 

carry  away  large  Quantities  of  Wheat  Straw :  and  has  ad-  ,^ 

•     J  II   c-  1    n    .     r    I  1-       r>  _  Dove-cote :  not 

vertised  lo  seli  straw  and  Part  of  the  standing  Crop  of  . 

•  '^        by  removing 

Oats  and  W'heat,  &c. ;    praying  an  Injunction,  and  Ac-  Presses,  &c. 
count,  unless  fixed. 

-    '  Distinction 

^  The  Defendant  having  proceeded  to  a  Sale  after  per-  between  ex- 
Bonal  Service  upon  him,  on  the  9tbpf  August,  of  a  Notice  pr^^s  Covenant 

in  W^riting,  that  an  Order  for  an  Injunction  i\as  granted,   ^         ^ 

.  ^  •^  ...         Agreement,  as 

a  Motion   was  made,  that  the   Defendant,  his  Solicitor,  to  be  in  forced 

and  the  Auctioneer,  should  stand  committed.   '  by  Injunction  : 

granted  141  the 
Tlie  Defendant  by  his  Affidavit  admitted  his  Belief,  that  former  In- 

the  Order  had  been  made  ;  alledging,  that  he  acted  by  the  stance,  not  in 

the  latter, 
agaiubt  Tenant,  removing  Articles   contrary  to   the  Custom  of    the 
Country. 

Special  Covenants,  as  to  Cultivation,  not  implied  from  the  mere  Act 
of  holding  over;  as  they  may  be  lioin  Payment  of  Ucnt  at  the  sani« 
Period  ;  as  Evidence  of  Agreement  to  hold,  not  only  on  the  same  Terras, 
but  subject  to  the  same  Covenants. 

A  a  3  Advice 
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"1813.  Advice  of  his  Solicitor  ;  who  conceived,  that  a  mere  No- 

tice,  without  Service  of  the  InjuuctioD,  or  Order,  had  no 
Effect. 


KlMFTON 

V, 

£v&. 


Sir  Samuel  Romilly,  Mr.  Harti  and  Mr.  -^gor,  in  sup- 
port of  the  Motion. 

Mr.  Leach,  for  the  Defendant,  contended,  that  to  con- 
stitute a  Contempt  personal  Service  of  the  Injuuction,  or 
the  Order,  was  necessary  in  every  Case,  except  where  the 
Party  was  present  in  Court,  when  the  Order  was  pro^ 
nounced  :  an  E3u:eption  made  in  the  lime  of  Lord  Hard- 
wicke  (a). 


The  Lorrf  Chancellor. 

yov,  4.  I  refrained  from  making  the  Order  for  the  Costs  upon 

this  Application  under  the  Confidence,  that  it.  would  not 
be  necessary  :  but  the  Point  was  fully  discussed ;  and  my 
^  Opinion  expressed,  that  according  to  the  Practice  this  is  t 
Breach  of  the  Injunction ;  and  the  Costs  ought  to  be 
paid;  and  that  still  cuntinuis  my  Opinion. 

Exception  to        '^  '^  ^^^^>  ^'*^^  before  Lord  Hardwickeh  Time,  who  first 

the  Rule,  re-       made  the  Exception  of  the  Case  of  a  Party  actually  pre- 

quiring  prrson-  sent  in  Court,  hearing  the  Older  made,  actual  Ser\ice  of 

al  Service  of  an  the  Injunction  waji  leqiiired.      Lord  Ilardmcke,  I  suppose, 

•  ero     n         f^^^  ihe  enormous  Mi.^^chief  of  permitting  a  Man,  hearinz 
junction,  where         ,.   ,  .  .        r         »  %  T 

the  P    t  '  ^^  Ui  uer  pronounced,  restranung  hmi  from  domg  an  Act, 

pnsinr,  wiien  ^®  ^"''^  ^"^  ^*  Court,  and  immediately  do  that  Act,  befoje 

the  Order  was  Service  of  the  Injunction:   but,  if  that  Extension  of  the 

made,  (Stub-  Practice  was  right,  the  C(  urt  could  not  stop  short;  re- 

lishtd  by  lord  fusing  to  a,  pi)  the  Principle  in  (»tlier  Cases,  affording  the 

liardukkt:        same  JSecewity  for  Us  Api  lication.     1  have  heard  some 
/fufti.er  extend- 

I  '  Vf 

..;     ,     .   .  CaJ  Ilearn    (printed'  Os-       136,  and  the  References. 

ticc  by  lufor-      ,  ,„  • 

Illation.  f^^rntjyf.    Unnant,  14  Ves. 

of 
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of  my  Predecessors  in  this  Place  treat  as  a  great  Abuse  1813. 

of  Justice  and  want  of  Consistency  the  Refusal  to  apply 

that  Praclice,  which  is  applied  to  a  Person^  present  in 

Court,  and  hearing  the  Order,  to  a  Man^  standing  outside  £  ' 

of  the  Court,  and  informed   by  some  one,  w  ho  heard  it^ 

that  the  Order  was  pronounced. 


I  was  very  much  struck  with  the  Necessity  of  consider- 
ing this  Subject  by  what  happens  constantly  in  the  Long 
Vacation.  Consider,  what  may  be  the  Consequence  of 
the  Practice,  contended  for  by  the  Defendant.  This  Court, 
though  always  open  in  a  Sense,  is  not  always  equally  acr 
cessible.  Great  Occasion  for  an  Injunction  may  arise  in 
die  Long  Vacation  in  Casts  of  the  highest  Liiportance. 
The  Order  perhaps  cannot^ be  made  in  Town  by  the  Per- 
son, holding  the  Great  Seal :  but  suppose  it  made  in 
Town :  it  is  frequently  impossible,  that  it  can  be  put  in  a 
State  to  be  served  by  the  Application  of  the  Great  Seal 
for  two  or  three  Days :  and  in  the  Instance  of  an  Injunc- 
tion against  conmiitting  Waste  the  Party  might  in  the.  In- 
terval lay  the  Axe  to  the  Tree:  if  it  was  against  marrying 

ft 

a  Ward  of  the  Court,  the  Marriage  might  be  had  next 
Morning  by  a  Licence,  fraudulently  obtained ;  and  there 
is  no  one  Cuse,  in  w  hich  the  Process  of  In|unction  is  most 
useful,  in  which  it  may  not  be  defeated,  if  t&e  Practice^ 
now  contended  for,  is  in  every  Instance  strictly  ad- 
hered to. 

In  this  Case,  the  Party  admitting,  that  lie  believed  the 
Ordtr  was  made,  the  Principle  is  the  same  as  if  his  Be- 
lief was  formed  from  Information,  short  of  actual  Ser- 
vice ;  and  finding-  myself  in  tlie  constant  Hafadt  in  tlie 
liong  VacatioDof  directing  Notice  to  be  given,  iknt  the 
Order  was  «iade,  I  thougjbt  there  was  Authority  enoughi 

A  a  4  for 
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Solicitor, 
falsely  repre- 
senting, that 
an  Injunction 
^at  granted, 
liable  to  Da* 
mages,  an  In- 
dictment, and 
to  be  struck  off 
the  Roy. 


for  applying  this  Practice,  if  he  would  not  say  he  did  not 
believe  the  Order  was  pronounced. 

It  is  necessary  to  repeat  the  Answer  I  made  to  the  Ob- 
jection, that  a  Solicitor  might  say,  the  Order  had  been 
granted ;  and  that  might  operate  to  the  serious  Injury  of 
the  Party,  deceived  by  that  Representation.  The  An- 
swer I  gave  to  that  Objection  is,  that  many  Acts  are  au- 
thorised by  the  Law,  that  may  be  very  injurious ;  and  the 
only  Protection  against  such  Injury  consists  in  the  heavy 
Punbhment,  that  awaits  such  an  Act :  as  the  Solicitor, 
so  intimating  without  Foundation,  that  an  Injunction  had 
been  granted,  would  unquestionably  be  liable  to  be  struck 
off  the  Roll,  to  make  Satisfaction  to  the  Party  injured, 
and  to  an  Indictment  for  so  acting.  Tliere  b  therefore 
great  Security  to  personal  Liberty  in  general  Cases ;  and, 
if  be  would  go  the  length  of  saying,  he  did  not  believt 
the  Order  was  made,  I  would  not  act  upon  this  Practice : 
if  he  will  not  say  that,  my  Opinion  is,  that  the  Cost! 
piust  be  paid* 


m 


On  the  29tli  of  November  the  Injunction  was  by  an 
Order,  pronounced  by  the  Hce- Chancellor,  dissolved  upoa 
the  Answer;  insifsting,  that  the  Lc^se,  wbicb  was  made 
under  a  Power,  was  void, 

A  Motion  was  made  to  revive  the  Injunction, 


Jkc.  24. 


18 


The  Lord  Chancellqr^ 

The  Foundation  of  this  Motion  to  revive  the  Injunction 
Ist^  A  clear  Act  of  Waste:  £dly.  Another  Act,  le- 
moving  Things,  supposed  to  be  fixed  to  ibe  Freehold, 
Wainscot,  Presses,  &c.  r  3dly,  Another  Act,  not  properly 
W9Bte>  but  ow,  upon  which  Uie  Court  has  been  io  tb 

Habit 
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Habit  of  acting  as  Waste ;   injoining  what  may  be  repre'  18I3. 

sented  as  a  Breach  of  Covenant^  or  more  accurately,  an 
implied  Agreement,  flowing  from  the  Relation  previously 
existiug  between  the  Parties,  as  Covenantor  and  Cove-         £^£. 
Dantee. 


KlMPlOV 

r. 


By  the  Affidavits  this  Tenant  is  represented  as  holding 
over  under  the  same  Covenants  or  Agreements.  1  will 
consider  the  last  Object  of  the  Injunction  first.  Though 
the  Court  has  in  many  Instances  of  express  Covenant 
granted  an  Injunction  against  removing  certain  Articles 
contrary  to  the  Custom  of  the  Country,  in  the  Case  of  an 
implied  Agreement,  to  be  carried  into  Effect  by  another 
Remedy  than  an  Action  of  Covenant,  there  would  be  con- 
siderable Hazard  of  impeding  a  Man  in  the  Exercise  of 
bis  Right  upon  that  Ground.  This  therefore  cannot  rest 
upon  the  Custom  of  the  Country.  I  admit,  with  regard 
to  implied  Covenants,  that  in  the  Case  of  a  Lease,  deter- 
mined by  Effluxion  of  Time,  the  Payment  of  Rent  at  the 
same  Period  is  Evidence  of  holding,  not  only  on  the  same 
Terms,  but,  farther,  subject  to  the  same  Covenants  and 
Agreements:  even  if  there  was  a  Course  of  Husbandry 
provided  by  the  Lease,  running  through  one  or  two  Years. 
It  is  however  but  Evidence,  lliough  there  could  be  ho 
Action  of  Covenant,  an  Action  on  the  Case  would  lie  ;  Action  on  the 
declaring  specially  on  the  implied  Agreement ;  with  an  Case  upon  im- 
Averment,  that  the  Plaintiif  was  always  ready  to  perform  pl'^^^l  Agree- 
his  Part ;  and  the  Landlord,  if  he  had  attempted  to  dis-  "^^'"^^ »  ^'^^ 

turb  the  Tenant,  never  could  make  good  his  own  Decla-  ^^<^™^»^  ^^*^ 
,        .  ,  .  .     .  Piaintifi  was 

ration,  such  as  it  must  be.  to  support  an  Action.  i  , 

'  '  '^^  always  ready 


Jjooking  at  this  Lease,  what  was  to  be  done  in  a  Course 
of  Years,  and  in  the  last  Year,  and  attending  to  the  Cir- 
cumstance, that  was  pressed,  that  this  is  the  last  Year,  I 
cannot  apply  to  die  twent}-tirst  Year  a  I^inciple,  which  I 
could  not'apply  to  the  twentieth.    As  to  the  Dove-cote  a 

clear 


to  perform. 


954 
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KiMPTOsr 
Eve. 


clear  Act  of  Waste  is  proved :  therefore  agamst  Waste  the 
Injunction  must  be  revived  :  but  1  cannot  grant  it  against 
removing  the  Presses,  eo  nomine^  if  not  fixed  to  the  Free- 
hold ;  in  which  Case  it  would  be  Waste.  'As  to  the  rest 
of  the  Case,  I  cannot  grant  the  Injunction ;  as  I  caoDot 
infer^  that  the  same  Agreements  apply  to  the  Tenant  in 
his  present  Relation  to  his-  Landlord. 


1814, 
Jan.  \2. 

Plea  of  Mat- 
ter of  Record, 
with  Averments 
of  Matters  in 
Paii,  must  be 
filed  upon 
Oath. 

Therefore  Flea 
of  the  Stat.  32 
Hen.  8.  c.  9> 
against  selling 
pretended 


WALL  V.  STUBBS. 

THE  Bill  prayed  the  specific  Performance  of  a  Con* 
tract  by  the  Defendant  to  purchase  an  Estate  from 
the  Plaintifi*.  I'he  Defendant  pleaded  the  Statute  ^aj, 
intitledy  •*  ThcBill  of  Bracery  and  buying  of  Titles," 


The  Plea,  setting  out  the  second  Section  of  the  Statute, 
averred, ''  lliatv Plaintiff  had  not,  and  that  Antecessors  of 
''  Plaintiff  had  not,  and  they  by  w  hom  he  or  they  claimed 
"  the  said  Lands  Tenements  or  Ilereditpments,  or  aoj 
''  of  them,  had  not,  been  in  Possession  of  the  said 
Titk!«;  wiih  the  u  Lands,  &c.  or  any  Part  thereof,  by  the  Space  of  one 
necessary  Aver-  ,,  ^^j^^j^  Year  next    before    the    Covenant    Promise  or 

Agreement,  charged  or  inquired  after  by  the  said  Bill: 
'^  neither  was  the  said  Plaintiff  at  the  Time  Ube  said  Agree- 
'*  ment  by  the  said  Bill  was.alledged  to  have  been  entered 
^'  into  in  lawful  Possession  of  the  said  Lands,  &c.  by 
'*  taking  the  yearly  Farm  Rents  or  Profits  of  or  for  the 
^'  said  Lands,  &c.  or  any  Part  thereof;  and  this  Defendint 


ments,  of  want 
of  Possession, 
&c.  not  being 
on  Oath,  or* 
dered  to  be 
taken  off  the 
File  ;  though 


€i 


,^,  .    .^^     ,      "  doth  plead  the  said  Statute,  and   that  the   making  the 
Plaintiff  for  Ar-        ^.     ^  ,   ,      ,         '/i>.„  ,  ^. 

curacnf  this     '*  Discovery  prayed  by  the  said   Dill  may  tend  to  subject 


Irregularity  not 

admitting 

Waiver, 


(aj  Stat.  32  Hen.  8.  c.  9- 


<'  thii 
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*\  this  Defendaot  to  the  Forfeiture  of  the  Value  of  the 
'^  said  Lands,  &c.  by  the  said  Bill  charged  to  have  beeo 
**  covenanted  promised  and  agreed  to  be  bought  and 
*'  uken  by  tins  Defenc(ant." 


S6S 


1S14. 


V, 

Srufi^Sv 


The  Plaintiff,  having  set  this  Plea  down  for  Argument, 
moved,  that  it  should  be  taken  off  the  File ;  not  being  put 
in  upon  Oath. 

Sir  Samuel  Romil/j/,  Mr.  Bell,  and  Mr.  Pepys,  in  sup- 
port of  the  Motion,  contended,  that  a  Plea  of  this  Kind, 
as  a  Plea  of  the  Statute  of  Limitations,  must  be  filed  on 
Oath;  tendering  an  Issue  in  Fact;  and  not  falling  within 
the  Exceptions,  stated  ("a^  by  Lord  Redesdale;  which  are 
Pleas  to  the  Jurisdiction,  of  Matter  of  Record,  and  to 
the  Disability  of  the  Plaintiff. 

Mr.  Leach,  and  Mr.  Daniel,  for  the  Defendant. 

There  is  no  Instance  of  a  Plea  without  an"  Averment  of 
some  Kind.  •  A  Plea  even  of  Matter  of  Record  requires 
some  Averment,  connecting  it  with  the  Suit,  and  the  Per- 
son of  the  Defendant.  The  Reason,  that  a  Plea  of  the 
Statute  of  Frauds,  or  the  Statute  of  Limitations,  must  be 
upon  Oath,  is,  that  Acts  of  Part  Performance  in  the  one 
Case,  and  a  Promise  hi  the  other,  must  be  denied :  but 
without  such  Allegations  tliose  Pleas  would  not  require 
an  Oath. 

If,  however,  this  Objection  might  have  bepn  made  in  the 
first  Instance,  it  is  answered  by  the  Plaintiff,  setting  down 
the  Plea  to  be  argued  ;  and  thereby  admitting  its  Regu- 


raj  Tr.  Ch.  PI.  239. 
• 


larity ; 


Wall 

V, 
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1814.  krity;  this  Rule  being  made  for  the  Plaintiff's  Benefit; 

to  guard  against  Vexation  and  Delay ;  as  the  Objection  of 
Impertinence  in  a  Bil]>  and  tlie  Right  to  Security  for 
Stvbbs.  Costs  from  a  Plaintiff  abroad,  are  waived  by  an  Answer, 
or  an  Order  for  Time  ^a^.  There  is  this  Distinction  be- 
tween a  Plea  and  an  Answer,  llie  latter  could  not  be 
filed  without  Oath,  unless  by  a  gross  Breach  of  Duty  in 
tlie  Officer :  but,  with  regard  to  a  Plea,  a  Question  of  Dif- 
ficulty may  arise ;  and,  the  Rule  l>eing  for  the  Protection 
of  the  Party,  he  is  bound  to  watch  over  bb  own  In- 
terest* 

Sir  Samuel  Romilly,  in  Reply. 

This  Plea  has  seteral  Averments ;  that  such  an  Act  of 
Parliament  passed ;  that  the  Plahitiff  sold  9  disputed 
Title ;  that  there  was  no  Possession  :  Allegations  neces- 
sary to  bring  the  Case  within  the  Act ;  upon  which  Alle- 
gations Issue  would  be  joined.     A  Defendant  is  not  called 

upon  to  speak  positively  except  as  to  his  own  Acts  (b) :  Ai 

* 

to  the  Acts  of  otheis,  and  what  l.e  states  from  the  Infor* 
mation  of  others,  he  speaks  to  his  Belief-  only.  A  Pies 
of  the  Statute  of  Limitations  is  always  upon  Oath :  aver- 
ring, that  the  Defendant  did  not,  or  in  the  Case  of  an  Eie- 
cutor,  that  be  believes  the  Testator  did  not,  proinise  within 
six  Years.  So  a  Plea  of  the  Statute  of  Frauds,  of  whidi 
there  have  been  many  Instances  without  an  Answer,  is  al- 
ways upon  Oaih.  In  a  Plea  of  Matter  of  Record. no- 
thing is  necessary  but  the  Production  of  the  Record; 
which  proves  the  Plea. 

The  Objection  as  to  the  Waiver  would  prevail,  if  tbt 
Rule,  that  Pleas  and  Answers  shall  be  filed  upon  Oath 

(ft)  Anon.  5  Ves.  656,       (bj  Lord  Clarendon\  Orders. 


Wall 

r. 
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had  been  established  folr  the  Benefit  of  the  Party  merely:  1814. 

but  it  is  for  the  Sake  of  the  Court;  who^  not  permitting 
the  Party  Id  suggest  an  imaginary  Case,  require  his  Oath. 
An  Answer  therefore^  filed  without  Oalh,  unless  that  is  Stubbs. 
warranted  by  an  Order,  may,  as  a  Bill,  oi;  an  Answer  in 
Town,  without  the  Signature  of  Counsel,  be  taken  off  the 
file  at  any  Time.  In  this  respect  there  is  a  perfect  Ana- 
logy betvveeu  a  Plea  and  an  Answer.  The  Plaintiff  was 
under  the  Necessity  of  setting  down  the  Plea  within  eight 
Days :  otiierwise  he  would  have  admitted  its  Validity; 
and  he  was  not  to  presume  Negligence  in  the  Officer  by 
filing  it  irregularly :  he  might  suppose  a  Mistake  in  the 
Copy. 


The  Vice-Chancellor. 

As  to  the  first  Question,  there  is  no  Doubt,  upon  Rea- 
son and  Authority,  that  this  Plea  of  a  Statute,  which  per 
Ui  without  the  Averment  of  Facts,  to  which  it  applies,  is 
nodiing,  ought  to  be  put  in  upon  Oath.  As  far  as  it  b  a 
Plea  of  the  Statute,. it  is  a  Plea  of  Matter  of  Record: 
but  all  the  Facts,  forming  a  complete  equitable  Bar,  must 
be  averred.  The  main  Part  of  this  Plea  consists  of  Facts ; 
which,  being  Matters  in  Pais,  must  be  substantiated  by 
Oath.  It  is  true,  accordmg  to  the  Cursus  Cancellarius,  if 
the  Subject  of  the  Plea  is  mer^  Matter  of  Record,  that  Plea  of  mere 
tpeaks  for  itself;  and,  though  there  may  be  a  Necessity  of  Matter  of  Re- 
identifying  the  Party,  the  main  Thing  is  the  Production  of  ^^^^  not  filed 

the  Record :    but  here  the  Statute  has  no  Application,  ,  ,  /    .   ^ 

.  proved  by  the 

until  the  material  Point  of  the  Fact  of  Possession  by  the  production  of 
Party,  making  the  Agreement,  is  established.     Upon  that  the  Record. 
Fact,  coupled  with  the  Statute,  the  Plea  rests ;    and  the 
Substance  of  the  Defence   is   the  Assertion  of  a  Fact, 
which,  if  true,  disposes  of  this  Bill  by  the  £ffect  of  the 

Law. 
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J  814.  Law.    The  Passage  in  Lord  ReflfsdaleBTretLi\ae(a)  is 

.^T^^  express  upon  this  Point,  that  a   Plea  of  this  Kind  is  to 

c  be  considered  Matter  in  Pais:  the  Substance  consistbisr 

V.  .  .    . 

'Stvbbs        ^^  Averments,  necessary  to  J)ring  the  Case  within  the  Sti- 
•  tute ;  which  must  be  upon  Oath. 

Tlie  second  Point,  that  the   Plaintiff,  having  taken  a 
Step,  recognizing  the  Plea  as  regular,  by  setting  it  down 
to   be  argued,    has  waived  this  Objection,  is  put  thus; 
that  this  Rule,  requiring  the  Plea  to  be  put  in  upon  Oatb, 
is  entirely  for  the  Benefit  of  the  Plaintiff;  who,  if  that  is  so, 
may  certainly  waive  it ;  and  this  is  compared  to  the  Case 
of  a  Plaintiff  abroad,  required  to  give  Security  for  Coftft : 
but  a  Plea  of  this  Nature  stands  precisely  upou  thjs  Foot- 
ing of  an  Answer.     lu   both  lustances   the  Oath  of  the 
Defendant  is  for  the  I^nefit  of  the  Plaintiff  certainly; 
but  is  also  prescribed   by  the  established  Course  of  the 
Court ;   if  not  dispensed  widi   by  an  Order.     Thia  tfaeie- 
^fore  is,  not  one  of  those  Irregularities,  that  can  be  waived 
by  taking  a  Step  in  the  Cause,  but  an  erroneous  Prooeed- 
Bill  or  An-      ^"S'  contrary  to  die  established  Course  of  the  Court,  mik- 
.  iwcr  (taken  in    ^^S  ^^  Record  imperfect ;  as  in  the  Instance  of  a  Bill 
Town)  not  to     or  Answer  without  the  Signature  o£  Counsel. 
be  filed  without 

the  Signature         rj^^  pj^  ^^^^  therefore  be  Uken  off  the  File, 
•f  Couo8«:L  , 

fa  J  Tr.  Ch.  PI.  23p. 


BLACKBURN 


lor  from  a  Part 
of  the  Decree, 
on  a 
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Likcoln'9 
Ihn  Hall.   . 

BLACKBURN  v.  JEPSON.  181*» 

Jan.  lOy  11. 

IN  this  Cause  (a)  the  Defendants,  on  the  6th  of  No-  Appeal  to  the 
vember,  1811,  presented  a  Petition  for  a  Re-hei<ring  ^rd  Chancel- 
at  the  Rolls  as  to  Part  of  the  Decree,  pronounced  at 
the  Rolls  on  the  Sd  of  August,  1810,  directing  an  Account  "]»"*"  j 
of  Tithes  in  Kind.  On  the  3d  of  March,  1812,  the  Plain-  Rc-hearing  at 
tiffs  presented  a  Petition  of  Appeal  to  the  Lord  Chan-  the  Rolls :  but 
cellor  against  so  much  of  the  Decree  as  directed  Issues  to  the  other  Party 
try  the  Moduses.  On  the  11  th  of  March,  1812,  the  having  previ-  . 
Cause  was  re-heard  at  the  Rolls  on  the  Petition  of  the  ^"^^>'  appealed 

Defendants:  and  the  Decree  was  affirmed.  _        ^  ,     ^ 

'      ,  ,  Part  of  the  De- 

s  cree  the  second 

On  the  ISth  November,  1815,  the  Order,  affi'rming  the  XpiK?al  brought 

Decree,  not  being  passed,  the  Defendants  presented  a  Pe-  ^p  to  the  first; 

tition  of  Appeal  tathe  Lord  Chavcellor  against  that  Part 

of  the  Decree,  which  directed  an  Account  of  the  Tithes  in 

Kind  ;  on  which  Petition  an  Order  was  made  bv  the  Lord 

Chancellor  for  setting  down  the  Appeal. 

A  Motion  was  made  by  the  .Plaintiffs  to  discharge  that 
Order  of  the  Lord  Chancellor, 

Mr.  Agar,  and  Mr.  Bell,  in  support  of  the  Motion. 

An  Appeal  to  the  I^ord  Chancellor  can  be  considered  ^ 
only  as  a  Re-hearing  :  the  Decree,  though  pronounced  at 
the  Rolls,  being  the  Decree  of  the  Lord  Chancellor ;  and 
the  Rule,  that  there  can  be  but  one  Rc*hcaring,  is  now 
seitltd  in  Brown  V,  Iliggs(b),  upon  a  full  Cousideration 

CaJ  Reported  IJ  Vcs.  473.       and  M'Infosh  v.  Tou^nshend, 
(b)  8  Ves.  56l.      Sec   16       16'  Ves.  330. 
Ves.   2U,    Waldo  v.  Calci, 

.of 


1S14. 
Blackbubn 

Jefson. 
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of  all  the  Cases.  Hiat  Rule  is  most  salutary :  this  Pnic« 
tice  being  calculated'  only  for  Delay;  admitting  four 
Hearings  of  every  Cause,  before  it  goes  to  the  House  of 
Lords :  a  Re-hearing  by  the  Master  of  the  Rolls  of  his 
own  Judgment,  and  a  Re-hearing  by  the  Lord  Chancellor 
of.  his  own  Decree,  after  that  Re-hearing  at  the  Rolls^ 


Mr.  Richards,  Sir  Samuel  Romilh/,  and  Mr.  Jfinthrop, 
for  the  Defendants.  i 

.  In  Brown  v.  Higgs  the  Appeal  was  heard ;  aod  the 
Cases  there  collected  have  not  established,  that  the  Lord 
Chancellor  shall  not  hear  a  Cause,  which  has  been  twice 
heard  at  the  Rolls.  The  greatest  Absurdity  would  'result 
from  such  a  Rule ;  making  the  Lord  Chancellor  a  meit 
ministerial  Officer,  to  enrol  the  Decrees  of  a  Judge  of  in- 
ferior Jurisdiction ;  and  obliging  the  Suitor  at  once  to  in- 
cur the  Expence  of  an  Appeal  to  the  Hous^  of  lari^ 
without  the  Option  of  having  the  intermediate  Opinion  of 
the  Lord  Chancellor;  who  would  thus  incur  tlie  Respon- 
sibility of  Judgments  in  Cases,  which  he  had  never  hetni 
argued. 


Jan.  11.  ^^^  Lord  Chancellor  said,  having  read  tbcCise 

of  Bronn  v.  Higgs,  he  could  not  refuse  to  hear  this  -Ap- 
peal :  but  under  the  Circumstances  it  ought  to  be  brougli^ 
up  to  the  other  Appeal. 


EVANS 
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EVANS  V.  HARRIS.  Jan.  z6. 

I 

THE  Bill  stated  a  parol  Agreement  by  the  Defendant    Plea  to  the 
to  grant  to  the  Plaintiff  a  Lease  for  twenty-one  principal 

Years  of  a  Farm ;  that  Cheese  and  Davis,  the  Attorneys  ^^""^  f  ^ 

i-   ;     r%  1.    J  \  r      h^f>  as  the  Sta- 

of  the  Defendant,  were  to  prepare  a  proper  Agreement  tor  ^  »      , 

a  Lease ;  and  for  that  Purpose  the  Parties  met  at  their  ^^^jj  Averment 

Oflrce ;   and  Cheese  drew  up  an  Agreement  in  Writing,  of  no  Agree- 

dated  the  14th  DecembeVy  1802,  to  demise  to  the  Plaintiff  mcnt  in  Writ- 

the  Farm  (except  two   Coppices)  for  twenty-one  Years,  i"g»  ^^^  going 

&c. ;  that  one  Part  only  of  such  Agreement  was  signed  by  ^®.  collateral 

A^  Plaintiff  and   the  Defendant,   in   the    Presence   of    ,         ,'     ^^?* 

charged  as  Evi- 
Cf^eese  and  another  Person ;  which  was  agreed  to  be  left  a^^.^^  of  it 

with  Cheese  and  Davis,  as  the  Attorneys  of  both  Parties,  over-ruled, 
ftfid  irt  order  that  they  might  prepare  a  Lease :  that  **  in 
'*  pursuance  and  part  Performance  of  the  said  Agree* 
"  ment,"  the  Defendant,  on  the  2d  of  February,  1803,  de- 
livered Possession  to  the  Plaintiff:  but  that  no  Lease  had 
been  executed ;  and  the  Defendant  had  brought  an  Eject* 
ment. 


The  Bill  charged,  that  an  Agreement  in  AV riling  had 
been  entered  into ;  "  and  as  Evidence  thereof,*'  that  Cheese 
on  tie  Execution  of  it  observed,  that  neither  Party  coidd 
flinch ;  that  the  Defendant  had  frequently  admitted,  that  he 
had  agreed  to  grant  the  Plaintiff  a  Lease  ;  staling  specifip 
Instances  of  such  Admissions  :  that  the  Defendant  had  got 
the  Agreement  out  of  Cheese's  t lands ;  to  whom  he  ne- 
ver returned  it,  or,  if  he  did^  Aipon  C/ieese's  Death,  in 
January,  1812,  it  agaiti  came  into  the  Defendant's  Hands, 
as  Executor  of  Cheese ;  -and  that  the  Defendant  either  now 
has  the  same  in  his  Custody,  or  has  destroyed  it. 

Vol.  11.  Bb  ITie 
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Evans 

V. 

Harris. 


CASES  IN  CHANCERY. 

Tlie  Bill  prayed  a  specific  Performance  '^  of  the  Agm- 
'^  ment  so  made  and  entered  into  by  and  between  the  D^ 
^'  feudant  and  Plaintiff  as  aforesaid/'  for  a  Lease  of  die 
Farm  (except  the  two  Coppices],  and  an  InjuiictioD, 


The  Defendant  put  in  a  Plea,  to  all  ^e  Diacovaj  ltd 
Relief,  of  the  Statute  of  Frauds ;  averring,  that  oeillierdK 
Defendant,  nor  any  Person  by  him  lawfully  aathanied^ 
did  ever  make  and  sign  any  Contract  or  AgreeiMit  in 
Writing  for  making  or  executing  any  Lease  to  the  Haih 
tiff  of  the  Premises  in  the  Bill  mentioned,  or  to  anysKli 
Effect  as  by  the  said  Bill  suggested,  or  any  MemonodoB 
or  Note  in  Writing  of  any  Agreement  whatsoever  for  or 
concerning  the  demising  or  leasing  or  making  or  ezecntiBg 
any  Lease  of  the  said  Premises. 

Sir  Samuel  RomiUyy  and  Mr*  Blake,  in  support  of  the 
Plea. 

This  Bill  states  two  Agreements,  one  parol,  Ae  otkr 
written;  varying  in  this  Respect,  that  the  latter  eioqitt 
two  Coppices.  The  Bill  proceeds  wholly  on  the  wriuoi 
Agreement;  to  which  even  the  Allegation  of  part  P^ 
forniance  refers ;  though  ineffectual  for  that  Purpose ;  flA 
the  Plea  directly  denying  the  written  Agreement,  npos 
which  the  whole  Equity  of  the  Case  rests,  all  the  coUatenl 
Allegations  must  fall  with  it. 

Mr.  Hart,  and  Mr.  Phillimore,  for  the  Plaintiff. 


The  Plaintiff  alledges  a  parol  Agreement,  and  part  Pd^ 
formance,  only  as  Part  of  the  res  ge$tit,  and  as  lodace- 
ment  to  the  Charge,  that  a  written  Agreement  was  pre- 
pared, and  left  with  the  Attorney ;  from  whom  it  w« 
procured,  and  destroyed.    These  Allegations  are  not  id- 

'     awered 


swel«d  by  tlie  Plea,  ihaf  i^  Agi^edietil  Ifis  signed :  tM 
contrary  is  asserted  vtpotk  ibe  D^reiulaiiit's  DtetaHatioiW : 
ffie  Qftestbn  tlierefere  is;  whether  this  Plea  can  exclude  att 
fcrtlier  iKscovery.  1^^  S^ie^eiidanr  cannot  by  a  Plea,  dsf 
n^-itig  the  principal  Fact,  ei^e  a  Discovery  of  the  collate* 
ral  Facts,  connected  Avitli'  it ;  ^ich  must  be  fliei  either  b^ 
Plea  or  Answer ;  Bayliy"  v.  J  dams  (a) :  Jones  v.  Difi' 
Tis(b).  In  the  latter  Case  the  Chaise  as  to  keeping  the 
Accounts  was  immaterial,  except  ais  Evidence  of  the  Agree* 
^ment,  set  up  by  the  Bill.  In  this.Case  the  collateral  Cir- 
cumstances, disproving  the  Allegation  of  the  Plea,  that  no 
Written  Contract  existed,  are  not  denied  either  by  Plea  or 
Answer, 


100 
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V* 

UkkkiA 


Sir  Samuel  RomUhf^  in  Reply. 

In  the  Case  of  a  Bill  for  the  specific  Performance  of  a 
parol- Agreement^  alledging  Acts  of  part  Performance,  the 
Defendant  must  dbriy  those  Acts  of  part  Performance^ 
which  have  been  held  eqnivalent  to  Writing ;  but  the  part 
Performance  is  not  alledged  by  this  Bill  as  taking  the 
Case  out  of  tlie  Statute :  the  Bill  proceeding  on  the  writ* 
ten  Agreement.  The  Plaintiff  is  entitled  to  a  Discovery, 
whether  Much' a  written  Agreement  ever  existed  v  but  he  is 
entitled'  to  no  more.    • 


The  Vice-Chancellor. 

Tlie  .Expression  in  this  Bill,  ''  in  pursuance  and  part 
'^  Pef  formance  of  the  said  Agreement,"  must  be  under« 
.^ood  as  n;ferring  to  the  >^Titten  Agreement ;  which  is  the 
last  Antecedent ;  and,  the  Bill  stating  Circumstances,  from 
which  the  Existence  of  such  written  Agreement  is  inferred, 
especially  the  Acinowledgnient  of  the  Defendant,  that  he 

(n)  6  Vcs.  586.  (bj  16  Fes.  262. 

6b  6  bad 


an 
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To  a  Bill, 
charging  Cor- 
ruption of  Ar- 
bitrators, Plea 
of  the  Award 
merely  nut  suf- 
ficient. 

Negative  Pl/ea, 
as  no  Partner- 
ship, not  going 
to  collateral 
Circumstances, 
charged  as  Evi- 
dence of  it,  in- 
sufficient. 

Answer  must 
ke  full. 


had  agreed  to  grant  a  Lease  to  the  Plaintiff,  I  must  under^ 
9t8iid  this  ta  be  a  Bill  prayiiig  a  speciiiG  Performance  of 
that  written  Agreementi  and  not  of  a  parol  Agreement,  in 
p4rt  performed;   in  which  Caae  the  part   Performance 
ought  to  be  denied;  as  raiding  a  substantive  Ground  of  Re- 
liefy  which  a  Plea  of  the  Statute  of  Frauds  does  not 
meet. .  The  Statute  has  no  Application,  if  the  written 
Agreement  charged  does  exist.    The  Question  then  comes 
to  this;  whether,  when  the  Relief  rests  on  one  material 
Fact,  as  Evidence  of  which  several  collateral  Facts  are 
charged^  it  is  sufficient  to  deny  the  substantive  Fact  9  or 
whether  a  Defendant  must    not    discover  the  collateral 
Facts.    To  a  Bill,  stating  Corruption  of  Arbitrators,  is  it 
sufficient  to  plead  the  Award  merely ;  leaving  the  Charge 
of  Corruption  untouched?     Can  a  Defendant  protect  him- 
self by  a  negative  Plea  from  the  Discovery  of  a  Variety  of 
Circumstances  charged,  which,  if  discovered,  would  estab- 
lish the  Fact  in  Issue  f     Suppose  a  Bill,  alledg'mg  a  Part- 
nefffibip;  and.  insisting,  that  the  Existence  of  such  Partner- 
ship was  |i)S|de  out  by  a  certain  Document,  by  Settlements 
of  Account,  and  Admissions :    Would  it  be  sufficient  to 
plead  to  such  a  Bill  a  mere  Denial,  that  the  Partnership 
ever  existed  (a) ;  stopping  there  i   I  cannot  find  asserted  by 
a)iy  Authority,  that  a  Plea  of  one  solitary  Fact  would 
enable  the  Defendant  to  avoid  all  farther  Discovery,    Such 
a  Plea  would  be  no  better  than  an  Answer ;  but  the  De- 
fendant, if  he  had  taken  that  Course,  must  have  gone  far- 
ther (6  J.     Why  then  should  a  Plea  have  this  Effect  ?    I 
cannot  conceive  a  Principle,  on  ^iiicb  this  Plea  can  be 
good :  nor  can    I  di3tingui8h   this  Case  from  Jones  v. 
Davis;  which  is  a  clear  Decbicm  by  the  Lord  Chancel^ 
lor,  that  a  mere  Denial   of  an   Agreement,  without  de- 


(aj  Dnw  v.  Dreip,  aate^ 
159,     and     Ut  amber  lain    v. 


(b)  Rtme  V.  Teed,  15  Vei- 
372.  Leonard  v.  Leonard^  1 
Bali  6c  Beat.  3^3. 


CASES  IN  CHANCERY. 

nyibg  the  CircnnnBtance^^  charged  as  making  it  out^  will 
JBOt  do. 


This  Plea  must  therefore  be  over-ruled. 


3§j 


1814. 


*  Evans 

V. 

Hahhii. 


YOUNG  V.  SUTTON. 

A  COMMISSION  of  Partition  between  the  Plain- 
tiffs and  Defendants,  seised  as  Tenants  in  Fee^ 
having  issued^  the  Commissioners'  refused  to  return  the 
Commission,  until  they  should  have  been  paid  the  Sum  of 
.«£l960;  M'hich  they  charged  on  Account  of  tbtir  Ex- 
pences.  Tlie  Parties,  having  paid  them  «£ll90,  obtained 
an  Order  on  the  30th  of  November,  iBlS,  upon  them  to 
return  their  Certificate  of  the  Execution  of  the  Commis* 
sion  within  three  Weeks,  or  shew  Cause.  That  Order 
^ot  being  obeyed,  a  Motion  was  made,  that  they  do 
forthwith  return  their  Certificate  of  the  Execiition  of  the 
Commission. 


1814, 
Feb.  I. 

Commission* 
ers  under  a 
Commission  of 
Partition  have 
no  Lien  on  the 
Commission  for 
their  Charges. 


Mr.  Hart,  and  Mr.  Cooke;  Mr.  JVraj/,  and  Mr.  Whit" 
fliarsh,  for  the  several  Plaintifi's  aud  Defendants^  in  support 
of  the  Motion,  contended,  that  the  Commissioners,  as  Of- 
ficers of  ihe  Court,  were  bound  to  return  the  Commission^ 
leaving  it  to  the  Court  to  fix  what  they  are  entitled  to ; 
and  had  no  Right  to  retain  it,  until  they  had  received  what- 
ever Sum  they  diose  to  charge  ;  that  under  Commissions 
to  examine  Witnesses  the  Commissioners  were  never  al- 
lowed to  £x  their  own  Charges,  aud  retain  the  Commis- 

B  b  3  sion 


/• 


SC6 


1814. 


Young 
r. 

fiuTTOir* 
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sion  until  they  are  paid ;  which  wpul^  lefnl  tp  freat  locont 
venience  ^nd  Extortion* 

Mr.  Richards,  for  the  CommisaionerSy  reaisted  tl)e  Ap^ 
plication.  A  considerable  Part  of  the  Sum  charged  con- 
sisted of  the  necessiiry  Expences  of  Surveyors^,  WorVmaiy 
&c.  employed  in  the  Partition :  if  the  ConunissioQ 
should  bp  taken  out  of  their  Hands,  they  would  ha?^ 
merely  a  personal  Remedy  against  the  Parties;  and  the 
Commissioners,  as  Officers  of  4h^  Couiti  ^Te  entitled  to 
its  Protection. 


Th^  Vice-Chanceliob. 

These  Commissioners,  having  undertaken  9  Dvff,  ii| 
the  Pirosecution  pf  which   they  have  incurred  considerr 
Bbh  Expence,  and  sofu^  Liabilities,  cannot  insist  in  thf 
.^t  InftJiDce  op  Payment,  b^fpre  they  make  their  Return. 
It  is  Qot  conf  petent  to  an  Officer  of  the  Court  "to  stop  in 
any  Stage  of  his  Duty,  and  refuse  to  proceed.     Up  must 
gQ  on  to  coi^ipl^te  it ;    apd  may  then  come  to  the  Court 
for  his  Remuneration.    A  contrary  Rule  virould  be  highlj 
conducive  to  Injustice ;  ^nd  favor  exprbitant  Demands. 
I  think,  therefore,  the  Cause  shewn  is  not  sufficient;  and 
the  Commissioners  must  retuni  the  Commission  with  t)idr 
C)(srtific«te. 


- 1 •» 


BLACKBURN 
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0 

f 

Rolls* 
1813, 

BI^VCKBURN  V.  STABLES.  "^isiif 

Feb.  17.  19. 
OSEPTI  Blackburn  by  his  WUl,  dated  the  «5th  of    Devise  in 

May,  1 787,  devised  as  follows :  «  All  the  Rest  or  Trust  for  a  Son 
Remainder -of  my  real  and  personal  Estate  I  give  and  of  tjie  Testa- 
bequeath  in  Trust  to  my  Executors  Joseph  Blackburn^  ^^ *  h^x^  f 
my  Nephew  and  Executor,  and  Miles  Fleslier,  who  mar-  ^^^.g^^y.^ur .  jf 
ried  my  Great  Niece :  that  is,  for  the  sole  Use  and  Be-  j^^  j^g^jj  ^^  g^^, 
Defit  of  a  Son  of  the  said  Joseph  Blackburn  an  Execu-  to  a  Son  of  the 
tor  at  the  Age   of  twenty-four  Years:  if  he  hath  no  Testator's 
Son,  to  a  Son  of  my  Great  Nephew  Joseph  Blackburn,  Great  Nephew 
Son  of  my  Nephew  Benjamin  Blackburn :  but  if  nei-  ^' '  ^"^'  ^^  "®*' 
ther  of  these  have  a  Son,  then  to  a  Son  of  my  Great  ' 

Niece's  Daughter  Elizabeth  Flesher/'  with  a  Direction    r  .1    'p^.-tg^. 

take  the  Name  of  Blackburn :   "  but  on  whomsoever  tor's  Great 

such  my  Disposition  shall  take  place  my  Will  is,  that  he  Niece's  Daugh- 

shall  not  be  put  into  Possession  of  any  of  my  Effects,  ter,  taking  his 

till  he  attains  the  Age  of  twenty-four  Years :  nor  shall  ^^^^  '•  ^'^^ 

my  Executors  give  up  their  Trust,  till  a  proper  Intail  ^^^^  *  ^^    , 
!_  1         1     iT/f  1    «  •    i_    !_•     M  ^akc  not  to  be 

be  made  to  the  Male  Heu'  by  him.  ,♦ ;«  u  «„« 

•^  put  m  rosscs- 

sion  of  any  of 

Joseph  Blackburn,  the  Executor,  had  not  any  Soo  bom 
the  Death  of  the  Testator :  but  bis  Wife  was  then  eifsienl  tvirentv-foui"  • 
th  the  Plaintiff;  who  was  soon  afterwards  bom,  and  nor  the  Execu- 
1  attained  the  Age  of  twanty-four.  tors  to  give  up 

their  trust"  till 

The  Bill  prayed  an  Account  of  the  personal  Estate,  and  ^^  *  ^x^J^^ 

the  Rents  and  Profits  of  the  real  Estate,  8cc.  ,,  ^    ^,    ^r  . 

'  ,  "to  the  IMale 

"  Heir  by  him.** 

An  Executory  Trust  in  Tail  for  an  only  Son  of  A,  en  lentrc  at  the 

Testator's  Death  ;  not  void  for  Uncertainty,  nor  too  remote. 

B  b  4  Sir 


the  Testator's 
Effects  until 
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Blackbur^ 

r. 


Sir  Samuel  Romilly,  and  Mr.  Johnson,  for  the  Plaintiff, 

Though  Joseph  Blackburn^  the  Executor^  had  at  the 
Peath  of  the  Testator  no  Son  horn,  the  Qon,  then  m 
ventre  sa  mere,  and  afterwards  boru,  may  be  considered  as 
having  been  in  die  Testator *s  Contemplation :  such  Chi|d 
being  considered  as  in  Existence  for  his  Benefit :  Sitoinr 
hurne,  487,  Bealc  v.  Beale  (a),  Northey  v.  Strange  (b), 
^and  many  other  Cases. 

2dly.  Tliis  is  either  an  Estate  Tail  in  the  Plaintiff,  or 
in  his  first  Son;  \i Archer*s  Cz^t(c)  is  applicable;  the 
Intention  to  intail  this  Estate  being  declared.  In  all  the 
Cfises  of  Executory  Trust  there  \vas  soqie  Inclication  of  an 
Intention,  that  Care  should  be  taken  fo  prevent  the  first 
Taker  from  cutting 'off  the  Intail.  That  is  expressly  stated 
in  the  great  Case  of  Leonard  v.  The  Earl  of  Sussex  (d)  j 
■upon  which  all  the  others  proceed ;  and  there  is  no  In- 
stance of  abridging  the  first  Estate  without  some  Founda- 
tion for  the  Inference  of  a  strict  Intail,  which  tlie  fint 
"[fak^r  should  not  have  the  Power  of  determining :  in 
other  Words,  an  Intention  to  make  the  Estate  unalienablei 
as  long  as  the  Rules  of  Law  would  permit.  Here  is  nq 
Foundation  for  that  Inference ;  as  there  was  in  PapiHon 
y,  Foice  (e)  from  the  express  Words,  "  Estate  for  Life 
**  without  Impeachment  of  Waste."  The  only  distinct 
Object  of  this  Testator,  the  Perpetuation  of  his  Name, 
would  not  in  some  Events  be  answered  by  an  Estate  fur 
Life  only. 

Mr.  Barber,  for  the  Defendants,  objected  to  the  De- 
\ise,  as  being  void :  first.  For  Uncertainty :  Doe  on  the 
Demise  of  Hayter  v.  Joinville  (f). 


(a)  1  P.  Will.  244. 

(b)  1  P.  ;ri7/.  340. 
^  (c)  1  Co,  66. 


(d)  2  Vern,  526. 

(e)  2  1\  IVilLA^U 

(f)  3  Ea^t.  J  72. 

Cdlv.  A$ 
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2dly.  As  loo  remote:  Lade  v.  Ho{ford(a),  Phipps  v.  ^^l*- 

KelyHge(b),   Stephens  y.  Stephens  (c),  Taylor  v.  Bid-    Blackbueh^ 
dal(d),  Longv.  Blackall(e). 


Sir  Samuel  Romilly,  in  Reply,  answered  tbe  Objection 
of  Uncertainty  by  observing,  that,  as  there  was  but  one 
Child,  the  Event  rendered  the  Object  certain. 


Stable^. 


The  Master  of  the  Rolls  on  making  the  Decree  ni 
the  first  Instance  in  the  Plaintiff's  favor  observed,  that  it 
is  perfectly  settled,-  that  a  Child  in  ventre  sa  mere  is  to  be 
considered  as  in  Existence  for  his  Benefit ;  and  Thellus^ 
ton's  Case  (f)  went  farther ;  where  it  was  held,  that  such 
a  Child  should  be  so  considered  to  liis  Disadvantage ; 
diose,  who  supported  the  Will,  relying  upon  the  Distinc- 
fioD,  that  for  his  Advantage  he  was  to  be  so  considered. 


July  15. 


The  Master  of  the  Rolls.  ^^f  ^*' 

^  Feb.  19. 

It  seems  clear,  that  this  is  an  Executory  Trust ;  and  I     Ko  Distinc« 

know  of  no  Difference  between  an  Executory  Trust  in  tion  between 

Marriage  Articles  and  in  a  \\iil(g),  except  that  the  Ot-  Executory 

jcct  and  Purpose  of  the  former  furnish  an  Indication  of  V"*^*  '^y  ^**'' 
•  '  riaje  Articles 

and  Will,  ex- 
cept the  Infer* 
(ej    3  Ves.  486.  7  Term  ,„,,  ^^^^  .^e 

^^P-  100-  Object  of  the 

(Yj  4  Vcs.  227.  former,  to  pro- 

CgJ  12    Fes.    227,    The  vide  for  the  Is- 
Countess  of  Lincoln  y.  2'he  sue,  that  the 
Duke  of  Newcastle.  Father  should 

not  have  the 


faj  3  Bur.  14l6. 

(b)  In  Chancery^    before 
I-ord    Camden,    20th    Jttly^ 
1 767,  Feam.  Ex.  Dev.  Ed.  4, 
^y  Powell,   84,   stated  from 
the  Register's  Book,  ante,  57. 

CcJ  For,  22s. 

fdj  2  Mod.  289.     1  Eq, 


Ca.  Ahr.  188.  Freem.  243. 


Power  to  de- 
feat it.    Therefore  Estate  for  Life  with  Remainder  to  the  Heirs  of  the 
lk)dy  a  strict  Settlement  in  the  one  Ca^ ;  an  Estate  Tail  in  the  other, 
unless  clearly  not  meant  in  their  technical  Sense. 

Intention, 
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1814.        Ifitetition,  %vhich  must  be  wanting  in  the  latter.     When  tbe 
B&ACKBUAN   ^^i^^  ^  ^^  make  a  Provision  by  the  Settlement  of  to 
9.  Estate  for  the  Issue  of  a  Marriage,  it  is  not  to  be  pre- 

SvABLSft.     surocdy  that  the  Parties  meant  to  put  it  in  the  Power  of 
the  Father  to  defeat  that  Purpose,  and  to  appropriate  Ae 
Estate  to  himself.    If  therefore  the  Agreement  h  to  limit 
an  Estate  for  Life,  with  Remainder  to  the  Hein  of  the 
Body,  the  Court  decrees  a  strict  Settlement  in  conformity 
to  tlie  presumable  Intention  :  but,  if  a  Will   directs  a  li- 
mitation for  life,  with  Remainder  to  the  Heirs  of  the 
Body,  the  Court  has  no  such  Grouqd  for  decreeing  a  stria 
Settlement.     A  Testator  gives  arbitrarily  what  Estate  he 
thinks  fit.    There  is  no  Presumption,  that  he  means  oae 
Quantity  of  Interest  rather  than  another,  an  Estate  Cor 
Life  rather  than  in  Tail  or  in  Fee.    The  Subject  beiog 
mere  Bounty,  the  intended  Extent  of  that  .Bounty  can  bt 
known  only  from. the  Words,  in  which  it  is  given:  ba^^ 
it  is  clearly  to  be  ascertained  from  any  Thing  in  die  ^Vill, 
that  the  Testator  did  not  mean  to  use  the  Ezpressioo^ 
which  he  has  employed,  in  their  strict,  proper,  techmctli 
Sense,  the  Court  in  decreeing  such  Settlement  as  he  bi 
directed  will  depart  from  his  Words  in  ordef  to  execate 
his  Intention :  but  the  Court  must  necessarily  fdlow  ib 
Words,  unless  he  has  himself  shewn,  that  he  cfid  not  meta 
to  use  them  in  iheir  proper  Sense ;  and  have  never  sni» 
that  merely  because    the    Direction  was  for  an  Intaili 
they  would  execute   that  by  decreeing  a  strict  Settl^ 
ment* 


Let  us  see  then,  what  Estate  the  Plaintiff  woddbait 
ording  to  the  literal  Import  of  the  Direction  in  this  Will 


Certsunly  the  **  Male  Heir  by  him**  cannot  be  the  frst 
Taker :  there  must  be  some  Estate  limited  to  the  Ances- 
tor ;  and  the  Male  Heir  can  only  take  by  Way  of  fiemiiff- 

der. 
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der.     Suppose  the  Limiutioti  made  to  the  Plaintiff  either  1814. 


generally  or  for  Life :    the  Remainder  will  be  "  to  the    nr /!^5^« 

**  Male  Heir  by  liim  ;**  that  is,  to  the  Heirs  Male  of  his  ^^ 

Body ;  which  would  make  an  Estate  Tail  in  the  Plaintiff;       Stables. 

as  it  is  settled,  that  the  Words  "  Heir"  or  «  Heir  Male  of    "  Heir"  or 

<'  his  Body,"  in  the  singular  Number,  are  Words  of  limi-  '*  H<^if  ^^le  of 

tation,  notof  Purchase;  unless  Words  of  Limitation  are     the  Body,'  i^i 

Miper-added  fa ),  or  there  is  something  ia  the  Context  to  ^J^  **ngu  ar 
,  1        •     rr.  II.  1     iir     J    Number,Words 

flhew,  that  the  lestator  did  not  mean  to  use  the  Words  Qf  r :    %  ^' 

in  their  technical  Sense.    But  there  is  nothing  in  the  Con-  qq^  of  Pur- 
ist of  this  Will,  from  which  that  can  be  collected.    Here  chase ;  unless 
IB  ao  Absence  of  every  Circumstance,  that  has  commonly  Words  of  Liiui- 
been  relied  on  as  shewing  ^qh  Intention.    The  Word  is  tation  super- 
'^  Heir,'*  not  *'  Issue:"  there  is  no  express  Estate  for  life  ^^^^^  ^^  '^« 
^yen  to  the  Ancestor ;  no  Clause,  that  the  Estate  shall  be  ^°"^?'  '^®^' 
without  Impeachment  of  W^aste ;  no  Limitation  to  Trus-  «»    , 
tees  to  preserve  Contingent 'Remainders;  no  Direction  so  ^^^^  i^  ^l^^l^ 
to  frame  the  Limitation,  that  the  first  Taker  shall  not  have  technical 
the  Power  of  barring  the  Intail.    Every  Thing  is  wanting,  Sense ;  as  the 
that  has  furnished  Matter  for  Argument  in  other  Cases.  Word  "  Issue** 

lie  Words  are  therefore  to  be  taken  in  their  legal  Ac-  ^^  "  without 

^'  "  Impeachment 

P*P»*»'«»'  "of  Waste:" 

a  Limitation  to 
The  Consequence  is,  that  I  must  declare  the  Plain-  Trustees  to  piy;. 

iJS  entitled  to  have  the  Conveyance  made  to  hikh  in  Tail  serve  Contin- 
J^mI^  g<^Dt  Remain- 

ders :  or  a  Di- 

(aj  Jrchir's  Case,  1  Co.  66.  "^^*^°  *^  *^ 

frame  the  Li* 

roitation,  that 

tjbe  first  Taker  shaH  not  have  the  Power  of  barring  the  Intail. 


HILL 
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1814, 

Feb.  22. 

Defendant,  in 
Custody  under 

,  an  Attachment, 
and  a  Messen- 
ger ordered, 
discharged  on 
putting  in  his 
Answer:  but 
on  Exceptions 
allowed  the 
Plaintiff,  not 
having  accept* 
ed  the  Costs, 
resumes  the 
Process,  where 

.  it  stopped :  if 
Costs  were  ac- 
cepted, he  bc- 
^ns  again. 

Costs  on  Mo- 
tion against 
settled  Trac- 
lice. 


HILL  V.  TURNER. 

ON  the  9th  December f  1813,  an  Order  was  obtained 
for  a  Messenger  on  a  Return  of  Cepi  Corpus  to  id 
Attachment  for  want  of  an  Answer.  On  the  11th  of  D^ 
cembcr  the  Answer  was  filed.  The  Costs  not  having  been 
paid,  the  Amount  being  disputed.  Exceptions  to  the  An- 
swer were  allowed  by  the  Master  on  the  7th  Fdruan/; 
and  the  Plaintiff  then  obtained  an  Order  for  a  Messenger^ 
under  wliicli  tlie  Defendant  was  in  Custodj. 

A  Motion  was  made  by  the  Defendant^  that  the  Oti- 
der  of  the  gth  of  December  might  be  discharged  for  Iire- 
gularity,  and  that  the  Defendant  might  have  a  Month's 
Time  to  answer  the  Exceptions. 

Mr.  Richards,  and  jMr.  Daniel^  for  the  Motion* 

■ 

Mr.  Hart,  and  Mr.  ShadvceU,  for  the  Plaintiff. 

The  Lorrf  Chancel-lor. 

The  Practice,  as  settled  by  me(a)y  has  been  long  acted 
upon,  that  a  Defendant,  in  Contempt  for  want  of  an  An- 
swer, putting  hi  an  Answer,  though  ever  so  insufficieaC,  n 
entitled  to  be  discharged ;  as  the  Court  will  not  deprive  I 
Man  of  his  personal  Liberty  during  the  Inquiry,  iriieAer 
his  Answer  is  sufficient.  If  the  Plaintiff  chooses  to  ac* 
cept  the  Costs,  and  the  Answer  is  afterwards  reported  in- 
sufficient, he  must  begin  with  fresh  Process  :  but,  iriieit, 


(a)  Boehm  v.  De  Tastet, 
€nt€^  VuKI.  324,  Smith  v. 


Blo^cldy  ante,  100. 


banif 
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having  saidy  he  will  take  the  Costs,  if  tendered,  he  afler« 
ti-ards  thinks  proper  to  refuse  them,  the  Consequence, 
established  by  die  constant  Course,  is,  that,  the  Answer 
being  reported  insufiicient,  he  goes  on  upon  the  old  Pro- 
cess; and  there  is  a  Principle  of  Justice  in  it:  tlie  De- 
fendant being  liberated  merely  as  the  Court  gives  him  Cre- 
dit, that  the  Answer  is  sufficient,  until  it  is  proved  to  be 
otherwise ;  Init  the  Moment  it  is  proved  to  be  insufficient 
the  Consequence  is  clear,  that  he  never  ought  to  have  been 
released ;  and  therefore  the  Plaintiff  has  a  Right  to  go  on 
Hpon  the  old  Process. 


1814. 


Hill 

TURVXE. 


As  thb  is  therefore  a  mere  Question  of  Practice,  which 
has  been  long  setded,  and  repeatedly  acted  upon,  the  De- 
fendant must  pay  the  Costs. 


LISTs  Cask. 

THE  petitioning  Creditor  under  a  Commission  of 
Bankruptcy  was  arrested  at  Guildhall,  as  he  was 
going  out,  immediately  after  proving  his  Debt  at  a  public 
Meeting.  There  was  uo  Doubt  of  Notice :  the  Attorney, 
who  pointed  him  out  to  the  Officer,  having  seen  him  prove 
his  Debt ;  and  he  was  taken  back  to  the  Commissioners ; 
who  stated  to  the  Officer,  that  the  Arrest  could  not  be 
maiutaiued  :  but  he  persisted.  An  Application  was  made 
to  a  Judge,  Sir  6\  Le  Blanc;  who  refused  to  discbarge; 
as  was  asserted  on  one  Side,  upon  Consideration  of  the 
Authorities;  on  the  other  merely  as  not  l.avii^  Juiisdic- 
tion. 


1813, 

Creditor,  at- 
tending to  prove 
his  Debt  befors 
Commissioaers 
of  Bankruptcy, 
privileged  froia 
arrest. 

1  he  PlaiAtiff 
in  the  Action 
ordered  to  dis- 
charge bim,and 
all  Parties  sub* 
jected  toCotii. 


Sir 
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1814.  Sir  Samuel  Ramilfy,  and  Mr.  Rote,  «f>plyit$  (or  lli€ 

V'-v^  Discharge,  under  these  Circumstances  pressed  for  Ccits 

List  s  Case. 

against  all  Parties,  the  Attomeyi  the  Oflker,    and  die 

Client ;  contending,  that  this  Privilege  had  been  ao  loag 

settled,  that  the  Attempt  to  infringe  it  ought  to  be  treated 

as  a  Contempt :  the  only  Doubt  upon  it  ari^ng  froa  the 

Opinion,  expressed  by  the  Court  of  King's  BejftA  in 

Kinder  v.  Williams  (a)y  that  Commissioners   of  Badk- 

niptcy  are  not  a  Court  of  Justice ;  which  was  corrected  by 

that  Court    io  Jrdifig  v.  Flower  (b),  and  by  this  Lord 

Chancellor,  Ex  parte  King  (c). 

Mr.  Leach,  in  support  of  the  Arrest,  made  a  Distinctioii 
between  a  Person,  coming  as  a  AVltness  to  prove  the  Debt 
of  another,  and  coming  to  prove  his  own  Debt ;  to  yitiA 
Case  he  said,  the  Protection  had  not  been  extended. 

The  Lord  Chancellor. 

Privilege  of  a  If  a  Person,  going  to  make  an  Affidavit  before  a  Master, 
Witness  from  ^33  arrested,  this  Court  would  discharge  him  :  but  aJw^ 
arrest:  as  a  Per-  ^yo^ij  n^^.  ^s  the  Application  must  be  to  that  Couit,  of 

,         .  ^ ,      which  the  Proceeding  is  a  Contempt, 
make  an  Attida-  *^  , 

vit  before  a 

Master.  The  Cases,  that  have  been  decided,  supposing  dien  ii 

The  Applica-    no  Instance  of  a  Creditor  attending  to  prove  his  Debt,  as 

tion  to  dis-         I  (bink  there  is,  have  gone  upon  a  Principle,  that  cM; 

charge  must  be  reaches  that  Case.     Tlie  Course  in  Bankruptcy  is,  tbatdw 

o     *-*    ourt,  o  petitioniuff  Creditor  must  not  only  prove  his  Debt  pritalek 

which  the  Pro-  '^    ,  °.        c    ^,     r^  ••.  1.' 

,.      .  at  the  openmg  of  the  Commission,   but  must  also  makes 

ceeding  is  a  r        o  j 

Contempt.  second  Prrjof  at  a  public  Meeting ;  and  it  is  impoaaibleto 

The  petition-    maintain,  that  a  Creditor,  who  goes  to  give  Evidence  of  bi^ 

ing  Creditor  own  Debt,  does  not  stand  precisely  upon  the  same  Pris* 
under  a  Com- 
mission of  caj  4.  Term  Rap.  B.  R.          (bj  8  Term   Rep.  B.  R. 
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must  prove  his  ^^j  7  Tr*.  3i2. 

Debt  at  a  pub-    •.  '  ^jn|t 

lie  Meeting. 
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ciple  as  a  Ptooo,  gmng  to  give  Evidence  of  the  Debt  pf 
aay  othor  Person.  It  is  his  Mode  of  suing.  That  is  the 
Coiut,  to  which  he  must  apply.  There  is  no  Doubt  there- 
Icwe  of  the  Right  of  this  Person  to  be  .discharged.  la 
that  Case,  in  which  the  Court  of  Kiag^s  Bench  over-ruled 
their  own  Doubt,  they  stated  the  Principle,  upon  which  ali 
Courts  have  since  acted ;  and  1  have  no  Doubt,  that  the- 
FKociple  reaches  this  Case. 

Therefore  let  the  Plaintiff  in  the  Action  discharge  him. 
All  the  Parties  must  be  subjected  to  the  Costs ;  and,  ha 
■lay  choose,  whom  be  will  follow. 


1814. 
Litix*s  Caae. 


MARSH  V.  SIBBALD. 

MR.  Leach  on  a  Motion  for  the  Production  at  the 
Trial  of  an  Action  of  Books  and  Papers,  referred* 
Co  by  the  Answer,  admitted,  that  the  MoUon  went  farther 
than  any  former  Instance ;  as  extending  to  a  Book,  referred 
to  by.the  Apswer  of  another  Defendant,  not  the  Plaintiff 
to  the  Action ;  such,  a  Production  having  been  ordered* 
only  in  the  Instance  of  a  Trial  directed  by  the  Court;  in 
which  Case  one  Defendant  would  not  be  allowed  to  with* 
bold  Evidence  from  another. 


The  Lord  Chancellor. 

The  Rule  as  to  producing  Papers  upon  a  Trial  at  Law 
is  this.  If  this  Court  on  Motion,  or  by  Decree,  directs 
a  Trial,  that  Trial  is  directed  in  such  a  Way,  that  all 
Productions,   which  the  Court    conceives  to  be  useful 

Mpon 


1814, 
March  1. 

Order  for  Pro- 
duction of  Pa* 
pers  on  a  Trial 
at  Law  limited 
to  those  refer- 
red to  by  the 
Answer  of  the 
particular  De- 
fendant; and 
not  extended  to 
any  other  An- 
swer except 
upon  a  Trial, 
directed  by  the 
Court;  when 
the  Production 
is  more  gene- 
ral. 
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Marsh 

V, 
SiBBALD. 


Papers  refer- 
red to  by  an 
Answer,  read 
as  Part  of  it. 
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upon  that  Trial,  the  Creature  of  its  own  Direction,  ahaO 
be  made:  but,  if  upon  a  Bill,  filed  for  an   Injunction 
against  an  Action,  and  praying  Relief,  the  Injunction  be- 
ing refused,  they  go  on  at  Law  to.  Trial,  the  PlaintiflF 
can  only  read    by  the  Direction  of  this  Court-  what  he 
may  read  without  that  Direction,  the  Answer;  aodlheD 
he  may    read    every   Book,    Letter,    Memorandum,  or 
Paper,  referred  to  by  that  Answer;  as  every  such  Bool, 
Letter,  8cc.  is  a  Part  of  the  Answer.      It  is  read  as 
being  Part  of  the  Answer ;  and  the  PlaintiflF  must  shew, 
that  what  he  prays  may  be  produced  is  in  Eflecl  and 
Substance  Part  of  that  Answer;  uclesa  the  Trial  is  di- 
rected by  the  Court  itself    on    Motion,  or  by  Decree: 
but  there  is  no  Instance  of  directing  the  Answer  of  anj 
other  Person  except   of   the  Defendant  in   that  Cause, 
or  any  Part  of  it,  to  be  read  upon  a  Trial,  not  directed 
by  the  Court  itself.      If  therefore  this  Book  is  not  re- 
ferred to  by  the  Answer  of  the    Defendant,   I   cannot 
order  it  to  be  produced ;    and    you    must   get  at  it  hj 
amending  your   Bill.       You  are ,  entitled  to  the  .geoeni 
Production,  in  the  usual   Form,  of  all    the  Papen^  le* 
ferred  to  by  the  several  Classes  of  Defendants,    respec- 
tively, as  Part  of  their  Answers,    for    the  general  Tut*' 
poses :   but  that   will  not  answer  your  Object,  witboot 
proceeding  to  order  a  Production  at  the  Trial  ^  and^  tint 
is  limited  in  the  Mouuer  I  have  stated. 


BISCOE 
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March  \. 

BISCOE  t?.  BRETT,  Lincoln's 

Ink  Hall. 

THE   Bill    prayed   the  specific    Performance  of   a    Order  to  dir- 
Contract  to  purchase  an  Estate  from  the  Plaintiff,  iniss  a  Bill  for 

TTie  AnsMw  insisted  upon  Objections  to  the  Title.  ^*^"*  °^  P^^- 

cution  not  of 

Upon  the  Motion  for  an  Injunction  againsijt  proceeding  ^°"''*^  P^" 

at  Law  for  the  Deposit  an  Order  was  made  on  the  24th      ^. .  ^.       ,^ 

•^    '  ,     ,  on  Motion ;  the 

of  February f   1813,  upon  the  usual  Terms  directing  a  Title  alone  bc- 
Reference  to  the  Master  upon  the  Title.    The  Master  inginquestiom 
not  having  made  his  Report,  the  Defendant  on  the  16th 
oi  January y  I8l4f'x>btaincd  the  usual  Order,  of  course, 
to  dismiss  the  Bill  with  Costs  for  want  of  Prosecution. 
A  Motion  was  made  to  discharge  that  Order. 

Mr.  Wtar^  in  support  of  the  Motion. 

Mr.  OwcH^  for  the  Defendant.    > 

Tht  lA>rd  Chancellor. 

I  take  the  Case  to  be  simply  this;  that  on  the  Answer 
It  appeared  to  the  Court,  that  the  only  Question  was  upon 
the  Title.  The  Inconvenience  of  the  old  Practice,  that  a 
Cause  under  these  Circumstances  miglit  4ake  up  two  or 
three  Years,  before  it  got  to  a  Hearing,  led  to  the  Experi- 
ment of  a  Motion  for  ^  Reference  to  the  Master  to  look 
into  the  Title,  lliat  Experiment  succeeded ;  and  has 
established  this  Practice  ;  where  nothing  but  the  Question 
of  Title  is  in  Dispute  (a) :  but  a  more  mischievous  l^c* 

faj    Blvth    V."    FAmhirsty  Statement  of  that  Case  the 

^Titc,  Vol.  I.  1 .    Balmanno  v.  Terms  **  Plaintir*  and  "  De- 

Lumiei/,  antfy    Vol.  I.  224,  "  fondant"  shoo  Id  be  substi- 

where   the  Order  was  made  -tutcd  fur  eaCh  other. 
|>efore    Answer.        In    the 

Vol.  II.  .      Cc  tice 
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V, 

Brett. 


tice  never  was  introduced^  if  that  Order  Is  not  to  have  all 
the  Effect  of  a  decretal  Order:  and  I  desire  it  to  be 
clearly  understood^  t)iat|  whenever 'socb  an  interlocutoij 
Order  has  been  made,  the  Plaintiff  shall  not  turn  ronnd, 
and  dismiss  his  Bill  of  course;  but  shall  be  considered  in 
the  same  Situation,  as  if  a  Decree  to  that  Effect  had  been 
made  on  the  Hearing  of  tlie  Cause.  In  this  Instance  I 
think  it  not  necessary  to  discharge  the  Order :  but  ttie 
Plaintiff  shall  be  at  liberty  to  proceed,  as  if  no  such  Order 
had  been  made. 


1814.     ' 
Rolls, 
Jan.  27* 
March  2U 
Codicil,  re-  - 
quiring  and  en- 
treating the 
Executor,  who 
was  also  rcsi- 


TAYLOR  if.  GEORGE. 


QHARVES  Rogers  by  his  Will,  dated  the  204  rf 
May^  1806,  and  duly  executed,  gave  all  his  Freehold 

Estate  to  his  Brother  William  Rogers  for  Life,  without 

Impeachment  of  Waste ;  with  Remainders  over;  charged 
duary  Legatee,  ^ith.  his  Mortgage  Debts ;  exonerating  his  personal  & 
by  Will  or  tate  from  those  Debts;  and 'he  beques^hed  all  Ilispe^ 
Deed  to  settle  sonal  Estate  to  bis  said  Brother,  subject  to  the  Payment  of 
and  secure  certain  Legacies ;  nominating  his  said  Brother  sole  Exe- 

£500,  to  be  ^^^^  rj^ijg  Testator  also  made  a  Codicil  of  Uie  same 
LacA.  ^^^nT^[  Date,  signed  by  him,  but  unattested,  in  the  folkmiif 

Words : 


cease :  the  Tes- 
tator declaring, 
that  he  had 
omitted  to  ex- 
press it  in  his 
Will,  not 
doubting,  that 
the  Executor 

will  readily  comply  with  the  Request ;  a  Trust,  by  Way  of  Legacy  out 
«f  the  Assets :  not  a  Condition  imposed,  independent  of  them. 


€( 


a 


<i 


"  I  do  hereby  require  and  entreat  my  dear  Brother  that 
he  will  either  by  W^ill  or  Deed  settle  and  secure  tiie 
Sum  of  .£500  to  be  paid  at  Iiis  Decease  to  my  Rdatioo 
Mrs.  Elizabeth  Taylor  Wife  of  Mr.  Taylor  of  the  Ciij 


"of 
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'^  otBalh  Attorney  at  Law  and  also  the  Sam  of  .£500 
''  between  the  Children  of  my  Relation  Mrs.  Jane  Simes 
"  Wife  of  Mr.  Simes  of  the  said  City  of  Bath  Attorney 
''  at  Luw  to  be  divided  between  them  in  such  Proportion 
^*  as  the  said  Mr.  Taylor  shall  think  fit.  I  have  omitted 
''  to  express  the  above  in  my  Will  not  doubting  but  my 
"  dear  Brother  will  readily  comply  with  the  Request.*' 

fVilliam  Rogers  proved  the  Will,  but  not  the  Codicil ; 
and,  having  possessed  the  Testator's  real  and  personal 
Property,  and  secured  the  Payment  of  £oOO  to  the  ChiU 
dreu  of  Mrs.  Simes,  died  ;  not  having  paid  or  secured  tht 
other  Sum  of  .£500  to  Mrs.  Taylor. 

The  Bill,  filed  against  his  Executor  and  residuary  Le- 
gatee, prayed  a  Declaration,  that  the  Plaintiff,  as  the  legal 
pei:sonal   Representative  of   Elizabeth  Taylor,  deceased^ 
^is  entitled  to  receive  tlie  Legacy  of  .£500,  and  Payment 
accordingly. 

Tlie  Answer  insisted,  that  the  Testator  Charles  Rogers 
did  not  leave  Assets ;  that  IVilliam  Rogers  did  not  prove 
the  Codicil,  considering  the  Recommendation  not  to  be 
imperative ;  atid  that  he  had  paid  llie  other  Legacy  as'  an 
Act  of  Kindness.  ' 


379 


1814. 
Tayloe 

GfiO&OE. 


f  Sir  Samuel  Romilly,  and  Mr.  RoupeU,  for  the  Plain- 
tiff. 

The  Question  is,  whether  the  Codicil  gave  <£500  to 
Mrs.  Taylor,  as  a  Legacy ;  or  whether  tlie  Payment  of 
that  Sum  was  imposed  on  the  Executor  and  residuary  Le- 
gatee as  a  Condition,  on  which  he  took  the  Residue ;  mak- 
ing it  incumbent  on  him,  however  small  the  Benefit  he  de- 
rived under  the  Testator,  to  answer  that  Sum  of  £500 
personally.     The  latter  is  the  true  Construction;  and  the 

C  Q^  Ca^e 


sto 


1814. 


Tatlo& 

V. 

Gborgi. 
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Case  resembles  a  Devise  of  an  Estate  to  a  ^fan,  pa}ing 
a  Sum  at  Money;  which,  in  Walker  v.  Collier  (a)  was 
held  a  Fee  ;  as  the  Devisee,  on  ^hom  that  Payment  was 
imposed  as  a  Condition,  might  die,  before  he  was  reim- 
bursed. 


Mr.  Harty  and  Mr*  Bent/on,  for  the  Defendant. 

The  Defendant  can  only  be  charged  as  havhig  possessed 
Assets.  The  Codicil,  being  of  the  same  Date  as  the 
Will,  shews,  that  the  Subject  was  in  the  Testator's  Con- 
templation, when  he  made  his  Will ;  into  vihich  he  did 
not  introduce  these  Legacies ;  meaning  tb  leave  them  to 
his  Brother^s  Generosity  t  not  aware  of  the  Import  of  llie 
Words  '^  require  and  entreat ;"  which,  it  is  now  too  late  to 
deny,  are  legatoi^  and  imperative  f&J  on  an  Executor; 
a  Doctrine  dcri\*ed  from  the  Civil  Law.  Tlie  Effect  of 
such  Words  however  must,  as  an  express  Legacy,  depeixi 
upon  the  Assets. 


March  Qh 


The  Master  of  the  Rolls. 

It  was  cbntended  for  the  Plaintiff,  that  this  was  aCoa- 
dition  imposed  upon  the  Brother,  and  not  a  Legacy  given 
out  of  the  Testator*s  Assets;  and  that  having  taken  the 
Benefits,  given  him  by  the  Will,  he  was  bound  to  per- 
form the  Condition.  The  Consequence  would  be  a  De« 
cree  for  the  Payment  of  this  Money  withoi^t  regard  to  Iw 
having,  or  not  having,  received  sufficient  Assets  of  the  first 
Testator ;  and  that  was  ray  first  Impression :  but  afte^ 
wards,  entertaining  some  Doubt,  I  desired,  that  it  should 


(a)  do.  ElU.  379. 


(h)  Malim  v.  Kcigkkii 
rf^.jun.333.  559. 


be 
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be  again  spoken  to ;  and  my  Opinion  now  is,  that  this 
IS,  not  a  Condition,  but  a  Trust.  The  Words  would 
clearly  raise  a  Trust,  if  applied  to  tlie  Testator*s  Property  : 
but  it  is  not  expressed  distinctly,  that  these  Sums  are  to 
be  paid  out  of  that  Property,  llie  Words  however  are 
not  Words  of  Condition.  I  apprehend,  a  Direction  given, 
or  a  Request  made,  to  an  Executor  and  residuary  Legatee 
to  pay-a  Sum  of  Money  to  another  Person,  must  be  con- 
sidered as  a  Legacy  to  be  paid  out  of  the  Testator's  As^ts. 
Taking  this  to  be  no  Legacy,  but  a  Condition,  it  would 
foUow,  that,  if  the  Executor  had  died  before  the  Testator, 
these  Sums  would  not  have  become  payable,  Vor  the  Con* 
dilion  would  never  ha,ve  attached ;  neither  could  the  Court 
have  secured  these  Legacies  out  of  the  Testator's  Pro- 
perty. The  Words  are, "  by  Deed  or  Will :"  so  that,  giv- 
ing an  equivalent  Sum  by.  his  own  Will,  he  would  satisfy 
the  Condition ;  and  it  is  difiicuU  to  say,  the  Court  would 
take  from  him  the  Option,  and  compel  him  to  give  an  ab- 
solute Security.  The  Testator's  Intention  of  Bounty  to 
the  Legatees  is  evident^  and  he  could  hardly  mean  to  make 
it  depend  on  the  Contingency  either  of  the  Executor's 
surviving  him,  or  leaving  Assets  -to  answer  the  Legacies. 
Ilie  Direction  to  settle  and  secure  is  not  decisive,  that  the 
Testator  meant  these  Sums  to  come  out  of  his  Brother's 
Property,  and  not  out  of  his  own. 


1814. 


Taylor 
Georob. 


The  Case  of  Oke  \\  Heath  (a)  is  material  as  to  this    Appointment 
J^oinL    The  Testatrix  by  Will  appointed  under  n  Power  ^^  »  ^wm  of 
^4000  to  be  paid  to  her  Nephew  for  his  own  Use  and  ^'on*7  hy 
'ffeuefit;    but  in  consideration  tliereof  he  to  pay  to  his      \    *      ^     P" 
Afofher  an  Annuity  of  of  100  during  her  Life,  and  to  enter        .        "t 
^to  a  Bond  with  a  Penalty  for  llie  Payment :  the  Ap-  ^j^^  a\^.^^  g^,,^ 

for  the  Pay- 


(aj  1  Ves.  135. 


ment.    The 


Appointment 
Jflpsing  by  the  Death  of  the  Appointee  in  the  Life  of  the  Testator,  the 
Aiinuiiy  a  Trust  by  Way  of  Legacy,  not  a  Condition. 

C  c  '3  pointment 


583 


JSU. 


Taylor 
George. 
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pointment  to  the  Nephew  being  void  by  bis  Death  ia  the 
Life  of  the  Testator,  it  was  contended,  that  the  Annuity 
M'as  given,  not  as  a  Trust  by  Way  of  Legacy  out  of  the 
Fund,  but '  by  Way  of  Condition  :  but^  Lord  Harduicke 
determined,  that  it  was  a  Legacy.  That  is  a  stronger 
Case  than  this;  as  the  Words  more  clearly  imported  Con* 
dition  than  these  Words  do. 


This  Plaintiff  tlierefore  ia  not  entitled  to  an  absolut6 
Decree  against  the  Estate  of  HWiam  Rogers;  but  can 
only  have  ^n  Account  of  the  Assets  of  the  first  Testator. 


1814, 
Lincoln's 
Ink  Hall. 
Feb.  28, 
Mar.  I.  8. 
Dpvise  of  the 
equitable  Fee, 
under  a  Con- 
tract to  pur- 
chase, revoked 
by  the  Convey- 
ance t6  a  Trus- 
tee and  his 
Heirs  to  such 
Uses  as  the 
Devisor  should 
appoint  by ' 
Deed,  with 
Two  Witnesses, 
or  Will ;   with 
Kcraainder  to 
him  for  Life, 
to  the  Trustee 
for  the  Life  of 
the  Devisor,  to 
bar  Dower,  and 
to  the  Devisor 
\n  fcp. 


RAWLINS  V.  BURGIS. 

BY  a  Memorandum  in  Writing,  dated  the  15th  of  May, 
,  1809,  Henry  Smith  agreed  to  sell  to  John  Ram 
lins  an  Estate  at  the  Sum  of  1000  Guineas,  to  be  paid  oa 
the  29th  of  September  next ;  M^hen  the  Purchase  was  to 
be  'completed ;  and  Smith  agreed  at  his  own  Sxpeoce  to 
make  out  a  good  Title  in  Fee-simple  to  the  said  Premisci; 
free  from  Incumbrances,  and  also  to  be  at  the  Ezpeoce 
of  tlie  Conveyances  to  Rawlins ;  and  Rawlins  s^pneed  to 
pay  the  Purchase-money  to  Smithy  and  complete  the  said 
Purchase  on  such  good  Title  being  m^de^  as  abovemeo- 
tionedi  on  the  29th  of  September  next. 

RauMni  by  hfs  Will,  dated  the  3d  of  July,  1809,  and 
duly  attested,  gave  all  his  Property  to  his  Wife  5fl«i 
Rawlins. 

By  Indentures,  dated  the  28th  and  29th  of  September, 
1809>  Smithy  by  the  Direction  of  Rawlins,  in  pursusoce 
and  Performance  of  the  j^grecment^  convened  to  Thomas 

StaiJqi 


CASES  IN^CHANCERY. 

Stanlep ;  'to  hold  to  SianUjf,  bi«  Heirs  and  Assigns^  to 
Btich  Uses,  &c.  as  Rawlim  should,  hy  Deed  with  Two 
Witnesses,  or  Will,  appoint  or  devise ;  with  Remainder  to 
the  Use  of.  Rawlivs  and  his  Assigns  for  his  life ;  and, 
after  the  Deternunation  of  that  Estate,  to  the  Use  x>f 
Stanley i  his  lleirs  and  Assigns,  during  thelife  of  Rawlins, 
in  trust  for  Rawlins,  and  to  prevent  Dower;  \nth  the 
ultimate  lieo^ainder  to  ibe  Use  of  Rawlins  inOPee. 


}aM 


1S14. 


BUAGIS, 


Rawlins  died  on  the  12th  of  June,  1811.  By  Inden- 
tures, dated  the  30th  of  Jwie  and  1st  of  July,  1812,  Sarah 
Rawlins  conveyed  to  Trustees  and  their  Heirs,  upon 
Trust  to  pay  Debts,  and  to  n^ake  a  Provision  for  her 
-  phildren ;  and  she  ^led  the  Bill ;  praying,  that  the  Defen-. 
dants,  the  Heirs  flit  Law  of  John  Rawlins,  may  he  de^ 
dared  Trustees  of  the  legal  Estate  in  Fee^sirople  for  the. 
Uses  of  the  Deed  of  the  1st  of  July,  18)2 ;  and  may  con- 
vey  accordingly. 

Mr.  Leach,  Mr.  Tralove,  and  Mr.  Preston,  for  the 
Plaimiflf,  contended,  that  the  Deeds,  of  September,  1809^ 
lexpressly  made  '^  in  pursuance  and  Performance  of  thd 
**  Agreement,"  did  not  revoke  the  Will ;  the  Devisor  hay- 
ing done  no  Act,  indicating  a  Change  of  Intention.  They 
relied  on  the  Opinion,  expressed  by  Lo^rd  Hardwicke  in 
Parsons  v.  Freeman  (a),  that  taking  the  legal  Estate  after 
a  Devise  of  the  equitable  Interest  is  no  Revocation^  and 
the  Case  pf  Barker  y.  7/)uch  (h)^ 

(a)  3  Atk. lU.Amb.  \\6,  Jord,  3  Vcs,  650.  Harmo§4 

I  JVils.  308.    See  Bridges  v.  v.  Ogiandery  6  Ves.  199.  8 

^The    jpuckess    of    Chandos,  ¥<$,  106.-               » 

inUiams  v.   Oxent,  2   Ves.  (b)  1  Rep,  Ch.  23.  (Fol. 

4un.  417..  595.   Cave  y.  Hoi-  Ed.) 


C.c4 


Sir 
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BA.WLINS 

r. 

BURGI9* 
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Sir  Samuel  Romilly,  Mr.  Bentfort,  end  Mr.  J,  Wiltom^ 
for  the  Defendants. 


The  Question  in  all  these  Cases  is,  whether  the  Devisor 
took  the  san^e  {uterest  by  the  Deed  as  be  had  previouslj 
in  the  legal  Estate,  or  in  the  equitable  Estate  by  the  Cou- 
Iract.  llie  Principle,  as  established  by  Lord  Ifardwicke, 
is  well  explained  by  Lord  Alvanleif  in  William^  v.  Oxc^i^, 
thus  (a) ; 


"  Wherever  the  Estate  is  modified  in  a  Manner  dif* 
^'  ferent  from  that,  in  which  it  stood  at  the  Time  of  mak* 
"  ing  the  Will,  it  is  a  Revocation :  but  wherever  the 
^'  Testator  remains  widi  the  same  Estate  or  Interest  ex* 
^'  actly  and  disposable  by  the  same  Means,  without  anj 
''  fresh  Modifica^ioiii  there  b  no  Revocation." 


The  Case  of  Tickner  v.  Tkkner  (b)  is  an  Instanci 
of  the  Distinction ;  and  applies  directly  to .  this  Case; 
and  in  Kenyan  v.  Sutton  (c)  Lord  Alxanley  nilh 
great  Reluctance  felt  himself  bound  to  follow  tint 
'  Authority.  Barker  v.  !^ouch  is  not  law ;  being  »• 
consistent  with  many  Determinations.  That  Case  irts 
decided  at  a  Period,  when  the  Doctrines  of  this  Ceart 
were  far  from  being  settled  or  matured.  The  Inten- 
tion of  this  Testator  to  revoke  is  clear.  The  U«e$ 
of  the  Conveyance  being  prospective^  looking  to  a  fulore 
Deed  or  Will,  the  Will,  previously  made,  cannot  be  in 
Execution  of  the  Pi>wer.  At  the  Date  of  the  Will  ibe 
Devisor  bad  tbe  complete  e(][uitable  Estate  in  Fee :  the 


(a)  2  r«.  jun.  599 y  600. 

(h)  Cited  in  the  Reports 
of  Parsons  v.  Fneman,  and 
in  2  f>^  juD.  600,  by  Lord 


Alvanlty,  from  ^  Manuscript 
Ncte. 
CO   Stated    2  Fes.  jom 

Interest 


I 
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Interest  he  took  by  the  Deeds  was,  independent  of  his 
Power  of  Appointment,  merely  an  Estate  for  Life;  with 
a  Remainder  in  Fee :  the  Trustee's  Estate  being  inter- 
posed ;  and  the  Object  of  that  Estate  interposed  to  bar 
the  Wife's  Right  of  Dower ;  to  whom  the  whole  Estate 
had  been  devised.  Her6  is  therefore  clearly  a  different 
Modification  of  the  Estate;  and  an  Alteration «  of  the 
JDevisor's  Interest,  his  Dominion^  and  his  Intention^ 


18U. 
Rawlins 

BUROIS. 


The  Vice-Chancellor. 

The  Point,  wliether  the  Plaintiff  was  entitled  for  Life,  March  5. 
or  in  Fee,  under  the  Will,  has  been  properly  abandoned ; 
^e  Words  beir^  sufficient  to  carry  a  Fee.  The  only 
Question  therefore  is^  whether  the  Will  of  this  Testator 
fvas  revoked  by  the  Deeds  of  Lease  and  Re-It ase  subse- 
quently executed. 

It  has  been  long  settled,  that  a  Devisees  not  revoked  by     Devise  not 
merely  taking  the  legal  Estate,  doing  no  more.     That  revoked  by 
jDoctrioe  is  stated  m  J{oll(a);  and,  though  that  Case  is  merely  taking 

opposed  '^'^  *^'Sal      ' 


restate. 


{aj  1  RoirsAi.GlG,  PI. 
j3»  Sec  Mr.  Sugdens  Obser- 
vations (Law  of  Vendors  and 
Purchasers,  118,  Ed.  4)  upon 
the  Passage,  2  Ves,  jun.  42i?, 
430y  relating  to  this  Case. 

]tseeinsextraT)rdinary^  that 
such  an  Error  should  be 
iiHputcd  to  Lord  Rosslyn  i|i 
his  very  able  Judgment  upon 


the  legal  Seisin ;  or  that  the 
Fact  was  at  variance  with 
hi»  Lordship's  Statement,  that 
the  FeoflTment  was  to  t/tc  Use 
'  of  the  Devisor.  As  an  In- 
stance of  a  Decision  at  Law, 
that  by  taking  the  legal  Es- 
tate a  Devise  is  not  revok- 
ed, his  Lordship  trans- 
lates correctly  and  literally 


this  Subject  as  the  Conccp-  -  this  Case  frpm  Roll;  who 
tioii,  that  a  Feoffment  to  the  .  states  shortly  the  Ground, 
Use  of  a  Man  before  the  that  after  ihe  Feoffuient  the 
Statute    of  U^    confcrad       Devisor  had  the  Use,  as  be- 

fore; 
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1814.  same  EstatCy  a  mere  Substitution  of  the  legal  for  the 

equitable   Fee,  and  tlierefore  no   Uevocation,  when  the 
very  slight  Alteration  of  the  Devisor's  disposing  Power 


Rawlins 


9 


BuRGis.        "^  Tickner  v,  Ticktier  had  that  Hfl'cct? 


Tlie  Argument,  that  the  beneficial  Interest  remained 
the  same,  would   overturn  tliat  Case.    I'he  Conclusiou 
must  be,  that  there  was  some  Object  beyond  the  mere  Conn 
pletion  of  the  Contract  by  taking  the  legal   Estate :  the 
Case  in  that  Respect,  resembling  lin/dges  v.  The  Ducheu 
of  Chandos  (a) ;  and  differing  from  fVilliama  v.  Owens  (b). 
'Hie   Consequence  is,    that   the  Estate,  when  the   Pilr- 
chaser  died,  was  changed :  it  was  no  longer  the  same^ 
that  lie  had   by  the  Contract ;  and  consistently  with  all 
the  Authorities  the  Effect  is  a  Revocation. 


The  Bill  was  dismissed  witliout  Costs. 
CaJ  e  re^.jun.  417.  (f>J  2 /^t'#.  jun.  595. 


1814, 
Lincoln'^ 

Inn'  H^i^l.  WRAYr.  STEELE. 

March  5. 

Robulting  rriilE   Bill   prayed,  that  the  Defendant   Picker  way 

Trust  by  a  X     set  forth   his  Claim .  in  respect  of  the  lliird  nw- 

joiiu  Advance  j— j^j  p^^^j  ^f  a^j   Estate,   conveyed   by  Indentures  of 

I        •    .,  I^^ase  and  Release  to  the  Use  of   Thomas  Mackcness, 

chiisc  in  tlic 

Name  of  One.     deceased,  in  Fee ;  and  that  a  Commission  may  issue  to 

make  Partition. 

The  Answer,    claiming   One-third    of  the  said  Third 

Part,  alledgc'i,  that  at  tlie  Time  of  the  Purchase  of  the 

£state 


The  Vice-Chancejuloe. 

'  ^Tha  QuestioQ  is,  M^hether  thfre  is  a  resulting  Trust 
for  Picker  under  the  Circumstances  of  this  Case.  I'he 
IX>ubt  arises  from  what  Lord  Hardwicke  is  repre- 
sented to  say  in  the  Case  of  Crap  and  Norton  ;  nihich  is 

Ca)  1  Vcrn.  366.  (d)  2  AtL   74.   9  Mod. 

(bj  2  Vent r.  36a.  ^33. 

CcJ  jratk.  Copyh.  2l6.  (ej  3  P.  ifms.  158. 

rjeported 
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Estate  by  Mackeness  and  €ieele,  it  was  agreed  between  1814. 

Mackeness  and  Picker,  that  Picker  should   be  jointly         I'tT^' 
interested  with  Mdckefiess  in  the.  Purchase ;  and  that  they  ^. 

should  pay  their  respective  Proportions  of  tlie  Purchase-  St.eki.e, 
money;  and  accordingly  Picker  paid  to  Mackeness 
^2189:  ll5:  lOrf.  in  Part  of  his  Proportion  previously 
to  tlie  Completion  of  the/Purchase  ;  and  Mackeness 
advanced  for  Picker  £l7S3:  145:  lOd.  the  Amount  of 
the  Residue  of  Pickers  Proportion;  who  afterwards 
paid  <£400  in  Part  Payment  of  tliat  Advance ;  and  paid 
Interest  on  the  Residue  to  Mackeness^s  Death ;  receiving 
from  Mackeness  One-third  of  his  Proportion  of  the 
Rents  during  the  same  Period ;  and  as  Evidence  the 
Defendant  produced  an  Account  in  the  Hand-writiog  of 

Mackeness. 

♦  ■  \ 

Mr.  Boteler,  for  the  PlaintiflFs:  Mr,  Bell  for  the  De- 
fendant  Picker:  Mr.  F.  Cross,  for  the  olhcr  Defen- 
dants. 

In  the  Course  of  the  Argument  the-  following  Autho- 
rities were  referred  to  :  Gascoigne  v.  Tknrifig  (a),  jinony- 
mous  Case  (h).  Dj/er  v.  Dj/er  (c).  Crop  v.  Norton  (J)f 
and  L(ike  v.  Craddocl\  (e). 


I 

\ 


390 


1814. 


Wray 

Steelk. 
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reported  rather  differently  in  Atkim  and  in  the  Modern 
Reports, 

The  Rule  was  clearly   settled    by  the    Decbion    in 
Ventris(a),  in  tJie  35th  of  Charles  the  Second,  about 
six  Years  after  the  Statute  of  Frauds  passed ;  that,  where 
one  Man  advances   the  Money  to  purchase  an  Estate^ 
but  the  Purchase  is  made  in  the   Name  of  another,  a 
Trust'  arises  for  him,  who  paid  the  Money;   that  Case 
forming  an  Exception  to  the  Statute  of  Frauds ;  and  so 
long  has  that  Decision  been  followed,  that  no  Rule  can 
be  represented  as  more  clear  and  incontrovertible.    la 
Djfer  V.  Dyer  Lord  Chief  Justice  Eyre  states  the  same 
Doctrine.     It  .is  said  however,  that  the  Case  has  never 
yet  occurred  of  a  joint  Advance ;  and  that  in   Crop  v. 
NortoHf  the  Application  of  this  Rule  is  confined  to  an 
Advance  by  one  Individual.     As  that  Case  appears  re- 
ported, there  is  a  Colour  given  to  tliis  Argument :  but 
the   Doctrine,    laid  down    by  Lord   Hardmckep    mmt 
be   understood   with   relation   to  the  Case   before  hiDt 
not  generally ;  and  the  Case  appears  to  have  been  decided 
on  another  Ground ;  that  there  was  a  Deed-poll  executed 
the  Day  after,  constituting  a  Part  of  the  Transactton ;  i 
plain  Declaration  of  the  Trusts  in  Writing  by  the  Pe^ 
sou  having  the  legal  Estate.     That  was  a  mixed  Case: 
the  Consideration  consisting,  not  merely  of  Money,  but 
also   of  the  Surrender  of    the  old  Lease;    and  it  vas 
decided   on  the  particular   Facts;    ii6t    on  the  geneial 
Principle.    Lord   Hardwicke  could  not  baTe  used  tbe 
I^anguage,  ascribed  to  him.    What  is  there  aj^licable  to 
an  Advance  by  a  single  Individual,  that  is  not  eqaallj 
appFicable  to  a  joint  Advance  ,  under    similar  CircBn- 
stances  ?  On  these  Grounds,  I  think,  the  Defendant  PkitT 
is  entitled,  if  the  Fact  of  his  having  advanced  Part  of 
the  Purchase-money  can  be  made  out ;  aud  as  to  that 
there  must  be  an  Enquiry. 


(a)  2Vcntr.^6l. 


TEAIPLE, 
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1814, 
Lincoln's 
TEMVIM,  Ex  parte  (a).  Inn  Hall. 

\  March  21. 

THIS  Petition  was  presented  by  a  Bankrupt ;  stating,     fhe  Crown 
that  he  bad  surrendered  to  the  Commissioners ;  who  not  being 
bad  enlarged  the  Time  for  his  last  Examinatioo  by  several  bound  by  the 
Adjournments  from  the  4th  of  January  to  the   3d  of  Statutes  of 
3ftf^3   and  on  the  12th  of  March  ihe  Petitioner  was  ^n^r"Ptcy» 
taken  in  Execution  upon  a  Warrant  of  the  Sheriffs  ^^    r     n    i. 
London,  grounaed  upon  an  .Extent,  sued  out  by  the  Board  f ^.^^  ^^  £^_ 
of  Excisey  to  satisfy   His    Majesty    £2000,    recovered  tent  limited  to 
against  the  Petitioner  by  Judgment  in  the   Exchequer;  actual  Attend- 
that  the  Petitioner,  at  th^  Time  of  his  Arrest  shewed  the  &nce,  upon 
Officer  the  Summons  under  the  Hands  ©f  the  Commis-  ^^®  common 
sioners  ;  and  claimed  his  Protection ;  but  was  carried  to  Privilege 

Prison.    The  Petition  prayed,  that  the  Sheriffs  may  be  *  ^^^ 

ordered    forthwith    to  discharge    the    Petitioner  out  of  cxtendna 
Custody ;  that  all  Proceedings  under  the  Extent  may  be  through  The 
quashed ;  and  that  the  Petitioner  may  have  his  Costs.  Intervals  of 

Adjournment 
Mr.  Wakefield,  for  the  Petitioner:  Mr.  Montague,  for  ^>'  ^^^^^ Statute. 
the  Assignees. 

* 

The  Statute  (h),  givii^  Protection  from  all  Arrests  to 
Uie  Bankrupt,  bos  two  Objects :  to  enable  him  to  make 
a  fall  Disclosure  ;  and  to  shield  him  from  the  severe  Pe* 
nalty,  impoeect  upon  his  omitting  to  do  so.  llie  Pro* 
lection  is  therefore  to  promote  the  Ends  of  Justice, 
by  giving  him  the  Opportunity  of  making  that  Disclosure, 
which  this  Statute  exacts  from  the  Bankrupt  at  the  Peril 
of  bis  Life.  It  is  said,  your  Lordship  has  not^  as  against 
tfie  Crown,  gone  farther  tbap  to  order  tlie  Discharge  of 

faj  2  Bote's  Bankrupt  Ca.  C^J  Stat.  35  Geo,  2.  c.  30. 

IJti  8.5.  l^x  parte  Price,  Post, 

a  Bankrupt, 
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1814.  a  Bankrupt,  arrested,  when  actually  attending  the  Com- 

'^*''^  missioners  under  their  Summons,    in  the  late  Case  Ex 

,,  '         '       parte  Russell  (a):   but  that  Decision  stands  only  on  the 
hx  parte*       ^  .  ^     -  ,  "^ 

Presumption,  that  the  Bankrupt  was  doing  that,  which 
the  Law  imposes  upon  him  as  a  Duty :  and  that  Law 
has  declared  the  Protection  to  be  as  necessary,  to  enable 
the  Bankrupt  to  collect  his'  Information,  in  order  to  his 
making  a  full  and  free  Disclosure  of  his  Affairs,  as 
during  his  Attendance  to  make  that  Disclosure.  The 
only  other  Authority  )s  the  Observation  of  Lord  Hori- 
TiickCi  Ex  parte  Dick  (b),  that  tlie  Crown  is  not  bomid 

*  by  the  Bankrupt '  Laws,  lliat  general  Objection  ap* 
plied  equally  to  RusselCs  Case:  the  Commissioners  haviif 
no   Authority  by  tlie   Common  Law  to    summon  the 

■  Bankrupt  before  them :  but  the  Legislature,  having  n- 
pressly  declared,  that  he  shall  be  free  from  all  Arrest,  while 
preparing  that  full  Disclosure,  which  is  required  Add 
him  under  the  Penalty  of  Death,  has  in  Effect  said,  tfaaU 
no  one  shall  during  that  Period  infringe  the  Protection; 
and  disable  him  from  complying  with  that  Requisition. 

Sir  Arthur  Piggott,  and  Mr.  Hall,  for  the  Coniini»- 
sioners  of  Excise. 

This  Bankrupt,  as  he  was  nbt  actually  attending  tk 
Commissioners,  wlien  he  was  taken,  had  no  Claim  to  I^o- 
tection  against  this  Extent.  No  Authority  has  against  the 
Crown  gone  farther  than  discharging  a  Persoq  arrestedp 
when  actually  attending  :  that  proceeding  upon  tiiegenenl 
Principle  of  the  Common  Law;  that,  whilst  he  Is  under  the 
Exigence  of  the  Order  or  Writ,  requiring  his  Attendance, 
the  Court  will  give  him  that  Protection.  Certainly,  before 
that  was  decided,  Doubts  were  entertained,  whetlier  under 
any  Circumstances  a  Bankrupt  was  .protected  against  sa 

fa  J  1  Rose,  27  S,  (b)  2  Blach.  1142- 

Intent; 
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Extent:  the  Crown  not  being  bound  by  the  Banknipt 
Laws  :  and  the  Rights  of  the  Crown,  Rif^ts  necessarily 
vested  in  the  Crown  for  the  Benefit  of  the  Pablic,  not 
being  at  all  affected  by  those  Laws.  That  Qnestion 
however  b  now  decided  to  the  Extent  of  Protection  during 
actual  Attendance,  but  no  farther.  Is  your  Lordship  pre- 
pared to  say,  that  the  Commissioners  by  adjourmng  ail 
Examination  for  Six  Months,  a  Period,  which  may  be 
necessary  to  enable  the  Bankrupt  to  give  that  Satisfaction, 
which  the  Comihissionera^are  bound  to  require  from  him, 
can  place  him  in  this  State  of  Privilege  and  Protection ; 
that  the  Rights  of  the  Crown  are  to  be  dormant  in  all 
the  Intervals  of  Adjournment ;  the  Duration  of  which 
is  entirely  in  the  Discretion  of  the  Commissioners ;  and 
is  sometimes  unlimited  ("a^  ^  All  these  Observations  in 
support  of  this  Privilege  would  apply  equally  to  a  Wit* 
ness,  served  with  a  Subpoena;  that  his  Protection  is 
necessary  to  the  Ends  of  Justice ;  and,  if  the  Subpoena 
is  served  a  Week  or,  a  Month  before  the  Trial,  he  is  pro- 
tected during  all  that  Time.  The  Principle,  upon  which 
your  Lordship  extended  the  Protection  against  the  Crown 
in  Ex  parte  RusseUy  applying  equally  to  a  Witness  or  a 
Bankrupt,  is,  that  he  was  in  actual  Attendance,  for  the 
Purpose  of  being  examined;  and,  the  Commissieners 
finding  it  convenient  to  adjourn  the  Examination  until 
the  Evening,  he  was  still  attending  for  that  Purpose;  as 
in  the  Case  of  a  temporary  Adjournment  of  a  Court  of 
Nm  Prius  the  Witness  attending  would  be  equally  under 
the  Protection  of  the  Court  in  the  Evening,  as  he  was  in 
the  Morning. 


1814. 


TlMPLVy 

Ex  parte. 


fa  J  Eg  parte  RosSf  1  Rose^ 

S60.     The   Practice  of  ad- 

jouniing  the  last  Examiua- 

lion  sine  Die^   to  avoid  the 

Necessity  of  committing,  is 

Vol.  II.  D  d 


certainly  not  universal ;  and 
cannot  be  justified.  Ste  Mr. 
Christiak'ti  Observations,  2 
Christ,  Bankrupt  Law,  184. 

The 


Bs'parPi.  (a)jLhe  Opinion  of  Lord  Hardts:icke,  which,  I  see,  I  fol- 

lawed  in  the  Case  Ex,parie  Russell,  was,  that  the  Crown 
is  not  bound  by  the  Statutes  of  Bankruptcy,  and  it  would 
require  a  great  deal  of  Argument  to  satisfy  me,  upon  the 

J 

Ground,  mentioned  in  the  Note  (b)  referred  to,  that  die 
Crown  is  to  be  taken  by  Implication  to  be  bound  by 
this  Section  of  5  Geo.  2.  when,  judicial  Proceedings  hate 
from  the  Hme  of  Lord  Hardaicke  down  to  the  presoit 
Time  established  in  Practice,  as  well  as  declared  in 
Principle,  that  the  Crown  was  not  bound  by  that  SCatule. 
In  the  Case  Ex  parte  Russell  the  Application  was 
made  under  Circumstances,  in  which,  I  conceivej  the 
Court  ought  %o  interpose;  and  I  certainly  csarried  that 
Notion  of  the  Law  a  great  deal  farther  than  it  was  e?er 
before  carried,  when  I  held  the  Bankrupt  to  be  pro- 
tected against  the  Crown,  while  he  could  be  said  to  be 
bond  fide  in  the  actual  Execution  of  the  Duty  of  goiqg 
through  his  Examination,  and  actually  attending  the  Com- 
missioiiers  for  that  Purpose;  but  neither  the  Facts  of 
that  Case,  nor  what  I  stated,  admit  any  Implication,  tbrt 
the  Crown  was  bound  by  this  Statute ;  and  that  in  Obe- 
dience to  the  Statute  the  Officer,  arresting  on  the  Pkrt  of 

.  the  Crown,  was  bound  to  discharge  the  Man :  on  tbe 
contrary,  I  anxiously  stated  my  Opinion,  that  the  Crown 
was  not  bound  by  this  Statute ;  and  grounded  the  Relief 
I  gave  against  the  Crown    upon   the  Principles  of  tbe 

■  Common  Law. 

Considerable  Doubt  had  long  prevailed,  whether  At- 
tendance on  Commissioners  of  Bankruptcy  •waa  Attead- 
ance  on  a  Court,  that  would  entitle  the  Party  to  ibe 
Privilege,  independeiit  of  this  Statute ;  and .  the  Court  of 

(a)  Ex  Relatione.  (b)  18  J^e#.'3. 
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fs  Bench  henlated  very  much,  before  (hey  came  to         1814. 
dmt  Conclusion ;  but  in  Lofdl  Kenyan  $  Time  that  Courts       Temple    ' 
as  I  think,  very  properly  held  (a)  on  strict  legal  Prin-       £^  por{€. 
ciples,  that  a  Person,  actually  in  Attendance  oo  the  Com- 
missioners, was  entitled  to  the  same  Privilege  as  a  Wit«^ 
ness ;  and  that,  where  a  Person  was  compelled  by  the 
Process  of  any  Court,   or  by  m  Summons,  which  any 
Persons  in  the  Situation  of  Commissioners  were  author 
rized  by  Act  of  Parliament  to  issue  for  the   Purpose  of 
calling  a  Party  before  them,  bebg  before  them  he  was 
protected ;  and  it  was  carried  to  this  Extent ;  that,  what-     Witness^  at* 
ever    Doubts  might    formerly  have  existed,  a  Witness,  tending  Arbi- 
actually  attending  Arbitrators  upon  an  Arbitration  under  trators  upon 
^n  Order  of  Court,  was  Just  as  much  protected  as  a  Wit-  *"  Arbitration 
ness  attending  a  Judge  at  Nisi  Prius.    That  was  not  ^J»^«nO'<J«f 
luuler  this  Statute,  but  upon  Principles  of  the  Coounon  ^^^^^  r  ^ 
^^*  Arrest. 

If  the  Statute  of  Geo.  2.  had  not  passed,  no  Person 
could'dispute,  that  a  Bankrupt  might  have  been  arrested 
between  the  Days  of  Examination.  That  Statute,  pre- 
venting the  Creditors  from  arresting,  as  it  does  not  bind  the 
Crown,  affords  no  Principle,  upon  which  I  can  interpose 
in  this  Case;  and,  taking  it  upon  the  Principle  of  the  ^ 

Common  Law,  that  has  never  been  carried  to  the  Extent 
now  contended.      My  Opinion    is    therefore,   that  this 
Bankrupt  is  not  entitled  to  his  Discharge ;  and,  that  the    Protecdoa 
Circumstances   of  the  Case  referred  to  afforded  a  Dis-  from  Arrest 
tinction,   that   justi6ed  the  Discharge  in   that  Instance,  during  Attend-* 

lliose  Circumstances  were,  that  the  Man  was  attending  ^^^f     ^^^^  ^ 
,      ^         .    .  .  .  _        .      ,      an  Interval  of 

toe  Commissioners:  it  was  upon  the  same  JJay,  m  the   .  ,. 

noe  House :  a  Person  who  was  to  coipe  to  Town,  if  I  to  another  Pe- 
nscoUect  rightly,  not  having  arrived,    the  Commissioners,  riod  of  the 
therefore,    did  not   go  on  with  the  Examination ;  but  same  Day,  at 

the  same  Place. 
fej  Arding  v^  Flonoer,  8  Term  Rep,  534, 

D  d  $  t^*aited 
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1814.        '  waited  for  his  Arrival.    That  appeared  to  me  to  be  all 

"•^"^^  one  Attendance;  as  a  Witness  is  found,  walking  about 

Temple 
j^ ^'        Westminster  Ilall,  until    called  into  Court  to  give  his 

Testimony. 


$x  parte. 


1814, 
Rolls. 

^^*-  3.  SOUTHOUSE  V.  BATE. 

March  21. 

General  Devise  JPDMUND  Edward  Southouse  by  his  Will,  dated  the 

and  Bequest  to  25th  of  September,   1811,    giving  two  Legacies  of 

Executors,  ha V-  ^joo  each  to  Joku  Forbes  and  Myra  Southouse,  to  be 

g  equa     ega-       -j  ^^^^  j^    ^j^^^  ^^  certain  Charitable  Institutions,  and 

cics  of  Stock  IX.         i.^.  t^        r%* 

x>    %,  equal   Legacies  of  Stock  to  them  for  Mounune'.  pro- 

fur  Mourning,     ^  o  o»  r- 

their  Heirs,         ^^^^^   ^  follows  : 

Executors,  Sec, 

on  the  especial       "  I  give  and  bequeath  unto  my  Brother-in-Law  Jakif 

Trust  to  devote  "  Forbes  and  to  my  Sister  \M^ra  Southouse  all  my  Pro- 
all,  both  real     W  perty  both  real  and  personal  upon  this  especial  Trust 
and  personal,     ,,  ^^^^  ^^^y  p^^  ^^^^^^^  ^^e  following  Annuities." 
to  Debts,  Lc-> 

.       .'.  The  Testator  then,  giving  some  Annuities,  and  diqmiDi 

resulting  Trust  ^^  ^^  Clothes  and  Furniture,  concluded  his  Will  in  the 
of  the  Residue,  following  Words: 

^'  1  do  hereby  appoint  Johi  Forbes  my  Brother-ii^Iaw 
''  and  Myra  Southouse  Spinster  my  Sister  both  late  of 
^  Northampton  Executors  of  this  my  laat  Will  and 
**  Testament  and  their  Heirs  Executors  and  Administratofi 
**  upon  this  especial  Trust  and  Confidence  that  tbej 
«  devote  all  my  Property  both  real  and  personal  to  P^J- 
**  ment  of  my  just  Debts  and  alt  the  Legacies  sai 
<^  Annuities  gived  by  me  in  trust  to  them/' 

Tb» 
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The  Bill,  filed  by  the  Executrix'  Sauthouse,  prayed  a        1814. 
Decree  for  the  Residue  of  the  .Testator's  Estate  real  and 
persoaal  to  the  PlaiutifT  and  the  Defendant  Forbes,  bene- 


SOUTHOUSB 


V. 


ticialljf  in  equal  Moieties.  Bati* 

Sir  Samuel  Romilfy,  and  Mr.  J.  Stephen,  for  tlie 
PiaintifF:  Mr.  Garratt,  for  the  Defendant  Forbes. 

The  Words  ''  Trust  and  Confidence"  in  this  Will  caif. 
not  be  understood  in  the  common  Sense.  The  Trust 
diey  had  to  perform  being  to  pay  Debts,  Legacies,  and 
iknnuities,  a  Trust  not  at  all  applicable  to  real  Estate^ 
the  Clause  mudt  be  read,  with  reference  to  that  Distinc- 
tion, as  a  I)ispositioh  to  these  Persons  of  the  real  and 
personal  Estate,  but  as  to  fke  personal  upon  the  Trust 
declared,  and  particularly  marked  by  the  Term  **  especial." 
The  Case  of  Dawson  ▼•  Clark  (a)  is  precisely  analogous ; 
and  cannot  be  distinguished  from  this.  The  Property  is 
vol  given  to  them  in  the  Character  of  Executors.  The 
Decree  in  the  Case  of  Dawson  v.  Clark  was  upon  the 
Af^peal  affirmed  by  the  Lord  Chancellor  on  their  Right, 
not  as  Executors,  but  as  Legatees  and  Devisees. 

4 

Mr.  Bell,  Mr.  Blake,  and  Mr.  Cross,  for  the  Co- 
heiresses at  Law,  and  the  next  of  Kin,  cited  King  v. 
Dennison(b),  referring  to  most  of  the  Cases  upon  the 
Doctriitie  of  resulting  Trusty  and  contended,  that  the 
last  Ckuse  of  the  Will  brought  this  Case  within  the 
Distinction,  taken  by  the  Lord  Chancellor;  and,  the 
whole  Property  being  given  expressly  upon  Trust,  thotigh 
the  Trust  declared  is  confined  to  a  particular  Part,  it 
was  impossible  to  separate  the  Trust  from  the  Devise. 

(a)  15  Ve$.  409.  (hj  Antt,  Vol.L  260.  . 


DdS  The 


m 
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SouTnouse 

V. 

Bate. 
Jjdarch  21. 


ITie  MAstEtt  of  the  Rolls. 

The  Qaestioti>  .arising  upon  this  very  ob^or^  WUI,  is, 
^'hether  the  Devisees  oJF  the  real  and  personal  Estate  l»ke 
beneficially^  or  only  in  Trust.  The  general  Principks;^ 
ilpplicable  to  Cases  of  this  Kind,  are  so  clearly  kid  down 
by  the  Lord  Chancellor  in  King  v.  Dennison  (a)^  that  it 
is  quite  unnecessary  to  repeat  them  here.  The  Difficulty 
Hes  in  their  Application  to  the  various  Modes  of  Expres- 
sion, employed  by  Testators  to  convey  their  Meaning. 


'  Upon  the  first  Part  of  this  Will  it  was  contended,  that, 
as  the  Trust  declared  was  not  at  all  applicable  to  real 
Estate,  but  only  to  a  particular  Portion  of  the  persooai 
Estate,  the  Demise  ought  to  be  read  thus, 

'^  I  give  and  bequeath  to  John  Forbes  and  Myra 
^  Soathome  all  my  Property  both  real  and  personal  but 
^  as  to  iuy  Funded  Property  on  this  espedal  Trust  and 
«  Confidence  fcc.** 

On  the  other  Hand  it  was  contended,  that  it  is .  im- 
possible so  to  separate  the  Trust  from  the  Devise ;  that 
the  whole  Properly  is  given  expressly  upon  Trust ;  though 
it  be  only  as  to  a  particular  Part  of  it  that  any  Trust  is 
declared.  The  Ambiguity,  however,  that  there  is  in  tins 
Part  of  the  Will,  seeny  to  be  removed  by  the  c(Hh 
eluding  Clause,  declaring,  that  the  whole  is  given  io 
Trust  for  the  Payment  of  Debts,  Legacies,  and  Anna- 
ties.  It  is  therefore  impossible,  that  the  Devisees  can 
take  any  Part  beneficially.  A  Distinction  was  attempted 
to  be  made  with  respect  to  the  personal  property,  io 
favor  of  the  Executors,  on  the  Ground  of  my  OfHnion  in 
Pavson  V.  Clark  (b)^     I  do  not  know,  whether  ,upoo 


(aj  Ante,  Vol.  I.  26o. 


(b)  15  V€$.  409. 


the 
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the  Appeal  the  Lord  Chancellor  meant  absobitelj  to  ovef- 
nile  that  Opinion:  but  from  the  Note,  with  whiqh  J 
have  been  furnbhed,  it  is.  clear^  that  he  did  not  conciir 
in  it.  Had  I  been  awarej,  that  it  would  have  been  thought 
liable  to  so  much  Doubt^  I  should  have  stated  more 
fvllj  the  Reasons,  upon  which,  1  thought,  and  still  think, 
that  the  Executors,  as  such,  would  have  been  entitled,  even 
if  it  had  been  decided,  that  they  did  not  take  by  the 
direct  Bequest. 


a» 


18U. 


So.UT«LQVtS 
V. 

Bati. 


But  there  is  no  opening  for  die  Discussion  of  such  a 
Question  here,  a9>  these  Persons  are  expressly  appointed 
Executors  in  Trust;  and  equal  Stock  Legacies  are  given 
to  them^  and,  though  these  are  for  Mourning,  that  has 
been  in  some  Cases  held  sufficient  to  turn  Executors 
into  Trustees.  They  are  therefore  Trustees  both  of  the 
real  and  personal  Estate;  and  all  the  Co-heiressea  are 
entitled  to  the  ^ne ;  and  the  next  of  Kin  to  the  other. 


HERBERT,  Ex  parte. 


I8i4t 

LlMCOLM't- 

Ink  Hall. 
March  31. 


THE  Petition  stated,  that  on  the  3d  of  Marchf  a     Commissioa 
Commission  of  Bankruptcy  issued  against  William  of  Bankruptcy^ 
Hookham ;'  under  which  he  had  not  yet  been  declared  *wd  the  Affida- 
a  Bankrupt;  that  the  Commission  and  the  Affidavit  of  ^'^»  describing 

Debt  described  him  only  as  a  Waterman ;  that  the  Peti-  '^?  bankrupt 

only  as  a 

Waterman,   supported  by  the  Statement,  that  he  got  his  living  by 

buying  and  selling. 

The  Practice  of  issuing   Commissions  of  Bankruptcy  upon  loose 
X    Affidavits  as  to  the  Trading  disapproved. 

D  d  4  tioner. 
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1814.  tioner^  a  Creditor  for  «f  105,  is  ready  to  prove  Bookiam 

^^"^^  a  Trader  and  a  Bankrupt ;  and  had  for  that  Purpofe 

0         .  ^      made  the  usual  Affidavit  and  entered  into  the  usual  Bond ; 
jui  parte,  ' 

•  in  which  a  Trading  is  described. 

The  Petition  prayed,  that  the  Commission  may  \$ 
superseded ;  and  that  another  Couimisaion  may  issue. 

Sir  Samuel  Romillyy  in  support  of  the  Petidon^  siidy 
that  the  Description  of  Waterman,  standing  alone,  was 
not  sufficient  to  support  a  Commission  of  Bankmptcj; 
as  the  usual  Words  ^*  Dealer  and  Chapman"  were  wantim 
in  this  Commission. 

Mr.  uigar,  for  the  petitioning  Creditor. 

'*  Dealer  and  '  The  Lord  Chancellor  said,  that  according  to  Mr. 
"  Chapman/*  Cooke  (a)  '*  Dealer  and  Chapman''  had  been  held  a  sof- 
a  sufficient  De-  g^^^  Description  of  Trading;  and,  though  the  Practice 

f,  of  issuing  Commissions  upon  Affidavits  as  loose  as  thiiL 

tradmcto  sup-  •  •       .       .  j  . 

Dort  a  Com-       ^*'  *^  mconsistent  and  dangerous,  as  perhaps  to  requua 

mission  of  Correction  by  some  general  Order,  the  general  Statement 

Bankruptcy.       of  the  Commission,  that  the  Bankrupt  got  his  living  by 

buying  and  selling,  was  sufficient  to  support  it. 

The  Petition  was  dismissed. 

faj  I  Cooke's  Bankrupt  Law,  43,  Edition  6. 


MURRAY 
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1812, 
Kov.  2ff. 
Dec.  1 6. 

MURRAY  V.  SHADWELL.  isia-u. 

march  31. 

ISSUE  being  joined  in  this  Cause,  upon  a  Bill^  filed    Order  for 
against    three    Trustees,    charged  with   Breaches  of  examining  a 
Trust,  the  Defendant  Jnn  Murray  presented  a  Petition  I^efendant  by  & 
at  die  Roils ;  sUting,  that  the  Defendant  Shadwell  was  a  ^o-<i«fen^ant 

material  Witness  for  her;  and,  thoui^h  interested  in  the    .        r       t 
.  .  .       .  />  ^^^^  ^^  ^^  ^^'' 

Matters  in  question  in  the  Cause^  no  way  interested  in  terest  in  the    ' 

die  Points,  to  which  she  was  desirous  of  examining  him  ;  Matter,  to  be 

prayings  therefore,  that  she  might  be  at  Liberty  to  examine  examined  to : 

him,  as  a  Witness  for  her,  saving  all  just  Exceptions.  ^^^^  being  the 

At  the  same 'Time  the  Defendant  Shadxvell  presented  a  ^f"®  Construe* 

aimilar  Petition    for   liberty  to  examine  the  Defendant  ^*°"  ^ , 

,-.  general  Form, 

Ann  Murray.  ^^^,  ^^  .^  ^^ 

interested,  or 
An  Order  having  been  obtained^  as  of  course,  on  each  "^^  *"  ^*  lAnX- 
Petition,  a  Motion  was  made  that  the  Order  for  examining  ^®"  '"  ^"®^ 
the   Defendant  Murray  may   be  discharged  with  Costs,  p    ^.       i 
This  Motion,  having  been  argued  before  the  Lord  Chun-         Obiection 
€€llorf  was  re-argued  before  bis  Lordship,  assisted  by  the  to  his  Evidence 
Master  of  the  Rolls.  must  be  taken 

at  the  Hearing. 

Sir  Samuel  Romilly,  Mr.  Hart,  and  Mr.  Dowdeswell,       Jan.  23» 
for  the  Plaintiff,  in  support  of  the  Motion. 

This  Order,  obtained  on  ao  Allegation,  that  the  l)efendant 
is  not  interested  in  the  Matter,  to  which  she  was  to  be 
•xamined,  though  interested  in  the  Matters  in  question  in 
the  Cause,  is  contrary  to  the  Practice  of  the  Court; 
vhich  T^uires  an  Allegation,  that  the  Party  is  not  in- 
terested 
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terested  in  the  Cause  C<r^:  going  to  this  Extend  dnt  cm 
Defendant  cannot  examine  another,  having  sa  lateieit  ia 
the  Cauae,  thouja^  not  interested  in  die  Matter,  to  mtiA 
he  is  to  be  examined.  Conclusive  Evidence  of  das  ii 
afforded  by  die  Form  of  the  Order ;  and  k  is  awlogon 
to  die  Rule  at  Law ;  where  a  Party,  against  whom  m 
Indictment  has  been  found|  canno.t  eiaminr  anotker 
Person,  comprehended  in  the  same  Charge,  or  eveniai 
Part  of  it*  The  Objection,  that  the  Court  cannot  ca 
Motion  enter  into  this  Question  of  Interest,  vould  intro- 
duce great  Injustice.  At  Law  an  Objection  to  a  Witan^ 
as  interested,  is  always  taken  in  the  first  Instance.  Anodwr 
Difficulty  is,  how  can  the  Court  in  diis  Stage  ascdtni 
such  partial  Interest  ?  If  either  of  these  Defendants  k  not 
interested,  why  was  not  Advantage  taken  of  it  by  ])^ 
murrer  ?  The  Plaintiff  is  in  this  Situation :  either  he  natt 

m 

take  such  Evidence  as  the  Defendant  will  give;  or  If 
cross-examining  must  ^'aive  all  Objection  to  die  Evideoee. 
The  Court,  if  apprised  of  these  Cifcumstaooes,  woiU 
never  have  made  the  Order;  especially  as  there  is  not  to 
be  found  one  Precedent  of  an  Order  founded  oo  sndi  ■ 
Allegation  as  thb. 

Mr.  Leach,  and  Mr.  Roupett,  for  die  Defendants. 


Admitting,  generally,   that  the  Practice  may  be  cot 
cted  from  die  Form  of  die  Order,  when  die  QoHtioi 


CaJ  Sec  Phillip*  v.  Duke  <f 
£acki,  1  Vern.  227-    2  Ca. 
Ch.  214,  Note.      Mayor  of 


Colchester    v.         ■  ,    1 

P.  If^ms.  596.  Casey  v. 
Beachjield,  Free  Ch.  411. 
CUb.  £q.  Rep.  98,   afid  1 


£q.   Ca.  Abr.  225.  pL  t 

CEd.  1739)  S.  C.    Hmrk: 

Pract.   (Ed.    NfwL)    27S; 

Jffiufs  Pract.  355.     NfJL 

Pract.    134.  and    the  Isli 

Case,  Framklyn  v.  Colfif^ 

16  Fei.  018. 
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iX  Imerest  arises  upon  an  Application  of  this  Kind,  tfie 
only  Inquiry  can  be,  whether  die  Party  is  interested,  or 
not,  in  the  Matter,  upon  which  he  is  to  be  examined* 
The  Course  at  Law  to  strip  a  Defendant  of  diat  Cha- 
racter, *  before  he  can  be  examined  by  his  Co-defendant^ 
ariaes  frbm  the  Peculiarity,  that  the  Interest  is  heoessa- 
rily  general,  where  only  one  Point  in  issue.  The  Pro- 
ceedings here  necessarily  differ;  as  a  Man  may  be  in- 
tarcstlri  in  one  Part  of  a  Cause  and  not  in  another,  from 
idie  frequent  Union  of  distmct  Rights  in  the  same  Cause. 
How  great  would  be  the  Injustice,  if  a  Plaintiff  by 
induing  a  mere  Witness  a  Defendant  could  deprive  an^ 
lather  Defendant  of  die  Advantage  of  that  Witness's  Tes> 
timouy!  Here  b  no  Difficulty  in  separating  the  Evi- 
dence; confinii^  it  to  those  Questions,  which  do  not 
touch  his  Interest.  There  is  no  Instance  certainly  of 
going  into  this  Inquiry  before  the  Heading;  and  that  is 
necessarily  the  proper  Time ;  as  the  Fact,  whether  the 
Defendant  is  interested,  or  not,  can  be  properly  decided 
only  upon  the  whole  Evidence,  taken  togedier.  The 
Objection,  that  the  Plaintiff,  uncertain,  whether  the  De- 
fendant is  interested,  has  a  Difficulty  in  cross-examining 
him,  occurs  in  every  Case;  a  Consequence  of  the  im- 
perfect Mode  of  examining  in  this  Court;  which  is 
avoided  by  a  'o'ivSl  voce  Examination;  on  which  the  Wit- 
ness may  be  asked  as  to  his  Interest.  The  Motion,  on 
which  this  Order  wa^  obtained,  is  a  mere  Motion  of 
course;  and  the  Sitggeistion  is  not  open  to  Inquiry;  as 
on  other  Motions  of  coutse,  for  farther  Time  to  answer, 
to  dismiss  a  Bill,  &c.  on  which  the  Suggestion,  depend- 
'Si^  upon  some  extrinsic  Fact  capable  of  being  ascertained 
by  Affidavit,  or  by  reference  to  the  Record,  may  be  exa- 
mined. The  Form  of  the  Order  is  -not  matet-ial.  The 
Words  *'  saving  just  Exceptions"  reserve  to  the  Piain- 
tiff  the  Right  of  objecting  to  the  Evidence  at  the  Hear« 
ing ;  and  thens  is  no  Rule^  tliat  one  Defendant  may  not 
'  extoiine 


40S 


1813-14. 


MURAAT 
dHADW£&L. 


404 


CASES  IN  CHANCERY. 


1813-14. 

MURR4T 

V. 

Shadwell. 


eiambe  another,  who  is  interested  in  the  Cause.  As  ao 
Instance  of  the  Mischief  from  rejectiiig  the  £^dcnce 
;it  this  Stage,  suppose  the  only  Witness  to  a  Deed  wn  a 
Co-defendant,  having  perhaps  an  Interest  io  aoodKr 
distinct  Branch  of  the  Cause.  The  Cause  will  be  d^ 
cided  by  rejecting  the  Evidence  of  Skadwdl;  whoK 
Evidence  is  the  single  Support  of  the  Defence.  la 
^Nightingale  v.  Dodd(a)  the  Plamtiff  havii^  tjwami 
a  Defendant  as  a  Witness,  a  Decree  was  auide  agaioit  im 
upon  other  Matters ;  the  Court  taking  the  Distiactioi^ 
that  the  Interest  must  relate  to  the  Matters,  to  wUckk 
is  examined ;  and  the  Case  of  Piddock  ▼•  JBronfij 
is  an  Instance  of  the  Objection  taken  to  reading  At 
Depositions  at  the  Hearing. 


1812, 
Dec  16. 


TAe  JLdrJ  Chancellok. 

This  is  a  Motion  to  discharge  with  Costs  an  Older  fa: 
one  Defendant  to  be  at  liberty  to  examine  another  De- 
fendant as  a  Witness,  saving  all  just  Exceptions;  a 
having  been  obtained  upon  the  Allegation,  that  die  wainoc 
interested  in  die  Matters,  to  which  it  was  proposed  to 
examine  her ;  though  materially  mterested  iu  the  sevenl 
Matters  in  question  in  the  Cause. 


The  Motion  was  made  upon  this  Ground ;  that  lk 
usual  Form  of  Application  is  upon  au  AIlegatioD,  dal 
the  Defendant  is  not  interested:  sometimes  so  Md 
simply;  and  also  in  the  Order,  made  upon  that  Allcf^ 
tipn :  in  other  Precedents,  that  I  have  seen,  the  ABqi-' 
tion  ia,  that  the  Defendant  is  not  interested  in  the  Mil* 
ters  in  question  in  this  Cause:  the  Order  reciting  llal 
Allegation ;  which,   in  whatever  Terms  expressed,  omt 


(aj   Amblm  583. 


(h)  3  P.  Wmi.  288. 
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reaHy  mean^  that  the  Party  is  not  interested  in  the  Matter,  ini2. 

Co  which  he  is  to  be  examined. 


Murray 

The  Application,  which  is  the  Subject  of  this  Motion,     Shadwell. 
was  by  Petition ;  stating,  that  this  Defendant  is  not  in- 
terested in  the  Matters,    to  which  it  was  proposed  to  , 
txamine  her ;  and  the  Recital^in  die  Order  follows  that. 
No  Precedent  has  been  furnished  to  me,  in  which  the  Alle- 
gttion  of  the  Petition  was  simply,  that  the  Defendant  was 
not  interested  in  the  Matters,  to  which  he  was  to  be 
examined ;  and  of  course  diere  is  no  Precedent  of   an     ^ 
Order,  containing  that  Species  of  Recital.  .  The  Reason,    Ground  of 
ttpon  which  the  Court   permits   one   Defcsidatot  tb  be  P«™i«ting  Dc- 

eztaiined  for  another,  b,  that,  if  the  PUuntiff  joins  Per-  ^'''''^"'^  ^,^^ 

o  -.    •      .  •  •  t    1.     1       r^  i.  o  •  examined  for  a 

sons  iQ  a  Siuty  m  which  he  has  Cause  of  Suit  against  r^^    a 

one  as  to  one  Subject,  and  against  another  as  to  a  dif-  ^i^^^  ^i^^  Plain- 

ferent  Subject,  but  having  no  Calise  against  them  jointly,  tiff  might  unite 

unless  the  Court  permits  this  Species  of  Examination,  the  distinct  Claims 

Pbuutiff,  making  both  Defendants  in  the  same  Suit,  would  ^'i^  <he  View 

by  that  Sort  of  Mechanism  deprive  one  of  the  Benefit  ®^  depriving 

0t  the  other's  Evidence-  ^^  ^"^^  ^^ 

each  other*a 

The  general  Practice,  requiring  either  a  general  Alle-     ^*  ^"^^* 
gation  of  no  Interest,  or  of  no  Interest  b  the  Matters     ^"^^'^^^'^ 

io  question  in  the  Cause,  which  amounts   to   the  same  ^  * ' 

n^'  .  .  1        1     t      «-v  requiring  for 

Thmg,  arises  from  this;  lliat,  though  the  Defeudmit  may  ^^^  Examina- 

have  no  Interest  in  the  Matters,  to  which  it  is  proposed  tjon  of  a  De- 
t<f  examine  him,  directly,  it  is  yet  very  possible,  that  in  fendant  hy  a 
the  Result  of  the  Cause  he  may  have  an  Interest  in  other  Co-defendant 
Matters;    which  may  be  affected   by   th^  Examination:  a  general  A  lie- 
perhaps  a  Benefit  by  the  Examination  to  those  Points,  S^"""  ^  "^ 

Interest  or 
in  which  he  has  no  Interest,     llie  Case  may  be  so  com-  .  *  . 

''  none  in  tLc 

Matters  in  question  in  the  Cause,  that  thqugh  he  ma^  have  no  dircet 
Interest  in  the  Subject  of  Exaroinaticn,  he  may  in  the  Result  have 
an  Interest  in  that  Subject^  the  Kfiect  perhaps  of  that  Examination. 

plidated 
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plicated,  that,  if  the  Defendant  does  not  diooae  to 
demur  for  Multifariousness,  it  may  take  nch  a  Tonv  that, 
though  he  has  no  direct  Interest  in  the  Matter  to  be 
•examined  to,  he  may  derive  an  Interest  in  the  BedsioB 
of  those  Matters  firom  the  Fact*  that  he  migr  be  affeeied 
in  the  Result  of  the  Cauae  by  his  ISxamiiuitioii  as  U>  Aok 
Matters,  in  ^rhich  he  has  no  Interest  The  Cooit  bv 
therefpre  called  for  a  Pledge,  that  the  Defendant^  pro- 
posed for  Examination,  is  not  interested  in  the  Matlen 
in  the  Cause;  and  finally  there  is  no  Prejudice:  the  rail 
Meaning  of  the  general  Allegation  being,  that  be  hs 
no  Interest  in  tbe  Matters,  to  be  exiunioed  to :  bnt,  if 
in  tbe  Sesolt  of  the  Cause  it  turns  out,  that  be  has  si 
Interest  in  those  Matters  by  reason  of  his  Intemt  is 
the  others,  the  Depositions  would  not  be  read.  Mj 
Opinion  is,  that  it  is  better  to  adhere  to  the  oM  Fom; 
imless  Precedents  of  this  new  Mode  of  Allfgatioo  wd 
Becital  can  be  produced. 


1S14, 
March  31. 


llie  Lord  Chancellor  declared  the  OpinioD  of 
himself  and  the  Master  of  the  Rolls,  that  a  I>efiBndai 
may  be  examined,  if  not  interested  in  the  Matter,  to 
which  he  is  to  be  examined ;  and  the  Objection,  if  soji 
must  be  taken  at  the  Hearing ;  that  this  is  the  true  Cot* 
struction  of  the  Orders  and  the  Practice ;  and  any  odxr 
Course  would  be  attended  .with  the  greatest  j^pcoois- 
tuence. 
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Inn  Hall. 

^  STEVENSON  v.  ANDERSON.  March  2U 

T  AprH7' 

HE  Bill  stated,  that  the  Defeodant  Anderson   on     Interpleader 

die  Idthof  September,  1812,  ordered  Goods  from  upon  opposite 

Somes  and  JoAit  GoodalljVia  Correspondents  in  Scotland;  Claims. 
Md,  to  indemnify  them,  remitted  four  Bills  of  Exchange,     Interpleader ; 

•anonnting  to  £m :  l6s :  5d.  accepted  by  difierant  Per-  ^^^  1^^  ^^' 

J  •  J        J  L      jt  J  fendants  but 

SOBS,  andmdorsed  by  Anderson.  ... 

'  "^  one  residing 

out  of  the 

Tlionuts  lyick,  of  Dundee,  m  Scotland,  claiming  as  a  Jurisdiction,  in 

Creator    of   Anderson,   faavbg    instituted    Proceedmgs  Scotland.  The 

s«ainst  him  for  ihat  Debt  before  the  Lords  of  Session  in  P^*»ntiff,  after 

a  reasonable 
Scotland,  served  the  Gooddlls  with  Letters  of  Arrest-  rp.       ,     . 

inline,  navin<>^ 

tiettt  upon  any  Property  of  Anderson  in  their  Hands,  to  ^^^  ^^^  j^^^ 

'the  Amonnt  of  £\50  Sterling,  and  attached  the  Bills  of  Hgence  to 

'Eaehange    in   their    Hands,    Anderson    wrote    to    the  bring  them  in, 

^oodaUs,  deshing  to  have^the  Bills  returned  to  him;  being  decreed 

and  having  also  demanded  ibem  from  the   Plaintiff,  to  ^^  S'^'®  "P  ^^® 

whom  diey  had  been  sent  for  the  Purpose  of  procuring     ^  •'^^       ^ 

I^yment,  on  his  refusing  to  deliver  them  up,  commenced  »  /  „  • 

■^     .    '  ^°  ^'  appearing,  pro- 

an  Action  of  Trover.  ^^.^ted  after- 

Mrards  against 
The  Bill  prayed,  that  Anderson,  and  the  Goodalls  and  the  others  by 
Hick,  who  were  out  of  the  Jurisdiction,  should  inter-  Injunction, 

plead  as  to  the  said  Bills  of  Exchange,  and  an  Injunction.    ^'^^  ^^^^^>  ^^** 
'^  Service  on  the 

Attorney 
The  Defendant  Anderson,  having  put  in  a  Demurrer  for  sij^^yij  j^^ 

Want  of  Equity,  that  Demurrer,  came  on  with  a  Motion  good. 

Bill  of  Inter- 
pleader sustained  upon  Bills  of  Exchange,  received  by  the  Platntifi, 
hB  Agent  to  procure  Payment  for  his  Principal,  in  Scotland,  to  nhonx 
they  were  remitted  against  an  Order  for  Goods,  pursued  in  an  .\cdoa 
of  Trover  by  the  Party,  who  so  remitted  them,  and  by  Attachment  in 
Scotland  by  a  Creditor  of  that  Party. 

to 
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to  discharge  tlie  Fice-Ckancellor's  Order   grantbg  tn  W 
junction  on  bringing  the  Bills  into  Court. 


Mr.  Ilart,  and  Mr.  Cooke,  (of  the 


It  is  not  necessary,  in  order  to  sustain  a  VSSH  of 
Interple^er,  that  Actions  should  be  commenced :  it  u 
sufficient  that  cohtradictoiy  Claims  are  set  up:  Lang' 
ston  V.  Boyliton  (a).  This,  which  is  also  the  Cm 
of  a  mere  Agent,  has  the  Peculiarity,  that  two  of  ihe 
Defendants  reside  out  of  the  Jurisdiction :  but  that  Ci^ 
cumstance  aifords  no  Distinction ;  as  according  to  Bmtrk 
V.  Lord  Mncdotiald  (b),  folbwed  by  Scoli  v.  Hougk(c), 
the  Process^  of  this  Court  may  be  serf ed  in  Scotlaui*  It 
is  true,  Mr.  Erskine,  in  his  Institutes  (d)  says,  that  KIk 
of  Exchange  are  not  attachable  by  the  Law^  of  Scoikai: 
but  Mr.  Bell  (e)  shews,  that  this  is  not  to  be  receited  ak- 

sololelj; 


Ca)  2  Fe*.  jun,  101. 

{bj  2Dick.5S7. 

CO  4  Bra.  C.  C.  213. 

fdj  B.3.T.6.S.7.p.472. 
(2d  Ed.)  ''  lliere  arc  some 
**  Subjects,  which  though  they 
**  be  moveable,  cannot  bear- 
**  rested:  First,  Bills;  for 
*''  these  being  considered  as 
*'  Bags  of  Money,  which  pass 
**  from  Hand  to  Hand,  can- 
*'  not  be  affected  with  any 
"  Burden  in  the  Person  of 
•'  the  Posscsssor."  p.  589.  S. 
7.  (5th  Ed.) 

(cj  Bell's  Com.  472* 
**  Where  the  Debt  is  due  by 
^'  Bill,  Distinctions  have  been 


*' taken;  and  the Doctriaeflf 
**  Erskine  is   not   to  be  n> 
'<  ceived    absolutely  (e):  it 
^'  is  true,  that  against  oa^ 
^*  mus  Indorsees,    recsn^ 
''  the  Indorsation  kmiJUe, 
**  Arrestment    can  hafe  to 
''  Effect ;  but  where  the  In- 
terest of  a  third  Party  (to 
not  interfere,  there  arc  l^ 
**  veral  Cases  in  which  A^ 
rcstmen»  is  a  regular  Di- 
ligence for  attaching  tb 
''  Debt.    Thus,  where  BBii 
''  are  placed  with  an  Ageit 
'*  or  Factor,  In  or^cr  to  » 
<<  cover  Payment  of  the  Ooo* 
**  tents,  a  Creditor  of  the  PW- 


« 


u 


a 


«( 


(a)  East.  B.  S.  Tit.  0.  S.  7.  Page,  479.  (IM.  S.) 
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Boltttoly ;  ihat  Bills  may  be  tttkched  in  the  Haoidb  of  a  I^         1*814. 

fO»,  -eolrasted^  as  die  GtwAifili  were.    Acboiftiiig,  how^ 

ever,  that  to  be  questioiiablei  die  Plaintiff  should  notlbe  pnA 

to  the  DiflSculty  of  agitating  that  Question ;  especially  as  a    Avnaaset* 

Jik^pnent  in  Anienm'n  Aetkm  of  Trover  would  be  no 

AnMer  to  an  Action  breught  by  die  GoodMb  against  the 

HttOliCr  in  rsspeet  of  these  Bills. 

• 

.    Sir  Samuel  JRomUfy,  and  Mr.  Tr^mer,  m  snpport  of  the 
jDoBivrer. 


This  Bill  of  Inlerpleader  is  of  the  first  Impresnoo;  bj 
a  Penon  basing  no  Money  m  his  Hands,  but  holding 
jheao  ]KUaas  an  Agent  to  procure  Payment :  instead  of 
viiichhe  fifes  this  BiU;haaiding  by  the  I)eby  die  Loss 
3tt'  dieir  Amount* 


Another  Novelty  in  dib  Case  is,  that  the  Persons,  iridi 
ivhom  Andenon  is  called  upon  to  interplead,  are  not 
within  the  Jurisdiction ;  which  was  held  a  fatal  Objection 
by  your  Lordship  in  a  late  Case ;  some  of  die  Defendants 
Hisidihg  at  Hamburgh.  Tlis  under  the  Pretence  of^In- 
.Miptoader  is  risally  a  Bill  against  Anderum  alone;  and 
llie  Object  to  eompel  him  to  miolve  himself  in  a  litiga- 


If  Bmurht  v.  Lord  McDonald  can  be  conndered  as  a 
Decision,  the  subsequent  Authorities  are  strong  the  other 
'  W^f .    tills  in  Trudi  is  di6  Smt  of  die  GoodaUs ;  and 


"  son,  to  whom  the  Agent  or 
^  Fsfdor  it  accountable,  may 
^cffeetifally  arrest  in  the 
^  llands  of  the  Person,  &c. 
"*  intrusted.  But  where  Bills 
•  arildeporfted  as  corpwra^  it 

Vol.  II.  Ee 


^'  does  not  appear,  that  Ar« 
''  rsstment  is  an  effectual  Di- 
^*  ligence  to  attach  them.** 
SelF$  Commentaries  on  the 

• 

Laws  oi  Scotland,  472. 

die 
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AllDERtOir. 

As  to  the 
Propriety  of  the 
Affidavit  to  an 
interpleading 
Bill  denying 
the  Knowledge 
of  the  Defend- 
ants, QuifTC. 


Ilie  Gmrt  bM  a  Right  to  the  Security  of  their  AflUetit, 
that  they  do  not  collude  with  the  Plaintiff,  to  vrhom  tliqr 
have  handed  over  these  Bills.    .     , 

■ 

Z%e  Lord  Chancslloe  observed  upon  the  Form  of  llir 
Affidavit,  attending  a  Bill  of  Interpleader,  in  H^rimH*9 
Practice  (a),  that  it  seemed  to  go  too  &r  in  sleting,  that 
the  Bill  was  filed  without  the  ''  Knowlec^e**  of  either  of 
the  Defendants.  His  Lordship  firtber  observed,  that  he 
should  be  sorry  to  say,  a  Bill  of  Interpleader  conld  im  no 
Instance  be  maintained,  where  one  Defendant  only  was 
vrithin  the  Jurisdiction ;  recoUeoting,  though  unable  at  the 
Moment  to  refer  to  Instances,  that  such  Bills  .had  bsea 
sustained  for  a  reasonable  Time ;  juid  the  Plaintiff,  baiim 
used  due  Diligence  to  proctnre  Appearance,  obtsiiied  B^ 
lief  by  Injunction ;  the  Residence  of  two  Defcndnli  oel 
of  the  Jurisdiction  was  not  therefore  a  conclusive  Answer 
to  (he  Bill.  . 


t  ■ 


April  7. 

Affidavit  with 
interpleading 
Bill  coDclu* 


sive. 


The  Lord  Chancellor. 

I  have  looked  at  this  Record  with  great  Gere, 
Case  I  can  find  of  Interpleader ;  and,  though  I  doeK 
whether  there  is  perfect  bon&Jiiei  on  the  Fui  of  As 
Plaintiff,  I  find  it  decided,  that  the  Court  ie  ih  lb  frit 
Instance  concluded  by  his  Afiidavit,  that  diere  is  no  Col* 
lusion ;  and  will  not  admit  all  Affidavit  to  the  oontiary. 

Upon  the  next  Consideration,  whether  tha  I%untiff  hsi 
stated  a  Right  to  come  here  as  to  these  BiUs,  for  wfaick  it 


(a)  The  Form  of  the 
Plaintiff's  Affidavit  is, ''  that 
*'  this  Bill  is  not  exhibited 
*'  by  the  Consent,  Know- 
*'  ledge,  or  Combination,  of 
**  cither  of  the  Defendants 


''  in  the  Bill  mentionedl,  bst 
*'  merely  of  his  own  frw 
<'  Will,  for  Relief  in  dui 
<<  honorable  Court"  H§h 
riion's  Pract  (Ed.  hy  lb 
N^lahi)^  p.  4M. 

a 
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ST£VfiMtOV 

V. 

Ahdersox. 


h  8tid  he  would  be  answeraUe'  to  his  Principals,  residing  1814. 
in  Seailand,  it  is  very  difficult  to  maintain,  that  he  would 
not  be  answerable  to  them  in  an  Action,  if  they  revoked 
the  Purpose,  for  which  he  was  employed :  but  there  is. 
enou^  to  make  them  Parties  to  a  Bill  of  Interpleader. 
Next,  if  Anderson  could  maintain  his  Action  of  Trover 
for  these  Bilb,  and  there  is  great  Semblance  that  he,  « 
might,  that  makes  a  double  Claim ;  which  according  to 
some  Authorities  is  sufficient.  There  is  also  an  Attach- 
ment in  Scotland;  which  from  Belts  last  Publication  is  Whether  Bills 
n  Circumstance  raising  considerable  Doubt,  whether  Bills  ^^  Exchange 

mider  such  Circumstances  are  not  attachable,  notwitb-  "IV  n  ^  ^T^  . 
,      .       . , .     X,    , .    ,  I      .  ,  «a  »n  Scotland^ 

stMdng  what  IB  said  u  Ershne  » Insutate :  buVsMpposmg,  q„^„ 

diat  attaching  Creditor  was  not  a  Party,  still  there  are 

divers  Claims ;  as  there  are  two  other  Parties.    The  Bill 

la  therefore  capable  of  being  supported. 

It  was  objected,  that  the  Goodalh  and  the  attaching 
Creditor  are  out  of  the  Jurisdiction ;  and,  as  there  b  only 
one  Creditor  within  the  Jurisdiction,  a  Bill  of  Inter- 
pleader cannot  be  filed.  Upon  the  Authorities  that  Pro- 
position cannot  be  maintained;  as  a  Person,  out  of  the 
Jurisdiction^  may  threaten,  and  bring,  an  Action ;  and, 
though  he  should  never  come  within  the  Jurisdiction,  there 
ia  a  familiar  Mode  of  concluding  him.  The  Plaintiff  is 
bound  to  bring  all  Persons  into  the  Field  to  contend  to- 
gether. That  rests  upon  him.  I  have  had  Occasion  to 
consider  that  with  reference  to  Persons,  not  residing,  in 
Scotland,  but  Foseigners ;  and  the  Opinion  I  formed  upon 
k,  without  any  Difficulty,  or  the  Aid  of  a  Precedent, ' 
whidi  I  could  not  find,  though  there  is  Precedent  enough 
of  willing  Defiendants,  is,  that  the  Plaintiff  in  a  Bill  of 
Interpleader  against  Persons  within  and  without  the  Ju- 
riadiction  is  bound  to  bring  them  all  mAkia  the  Jurisdic-' 
tion  in  a  reasonable  Time ;  if  he  does,  not,  the  Conse- 
quence  is,  that  the  only  Person  within '  the  Jurisdiction 

K  e  t  must 


4t» 


1SI4. 


Stevbnsov 
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nliut  hnie  thtt,  which  is  rtpretented  to  be  die  Sabjeet  of 
CompetidoD;   and    th^  Plaintiff  must  be   indeimnfied 
i^imt  those.  Who  are  out  of  the  Jiiriidictioii,  whea  th^ 
think  proper  to  come  witbm  it,  and  sue  eidier  at  Law  or 
in  this  Court.    If  the  Plaintiff  can  shew,  that  h*  baavaeii 
all  due  DiKgence  to  faring  Persons,  out  of  the  Joriadidioii, 
to  contend  wit}i  those,  who  are  within  it^  and  tbogf  wilt 
not  corner  the  Court  upon  that  Default,  and  their  so  ab- 
staining  from  giving  him  the  Opportunity  of  relieving  him- 
self, would,  if  they  afterwards  came  here  and  brought  ma 
Action^  order  Service  on  thar  Attorney  to  be  good  Ser- 
vice, and  injmn  that  Action  for  ever ;  not  permitting  tfiost, 
who  refused  the  Plaintiff  that  Justice,  to  commit  tbat  In- 
justice against  him.  ^ 


This  Motion  therefore  must  be  granted ;  and  die  de- 
murrer over-ruled :  but  the  Plaintiff  must  use  prompt  Di- 
ligence to  get  them  within  the  Jurisdiction :  if  he  does  doti 
I  shall  dissolve  the  Injunction. 


It  ^*as  agreed,  that  the  Money  due  upon  the  Bills  ahooM 
be  received,  and  jpaid  mto  Court  by  the  Plaintiff. 


1814, 

Lincoln's 

Inn  Hall. 

April  \^. 

Order  nisi  to 
stay  Proceed- 
ings at  Law, 
obtained  on 


SHARP  V.  ASHTON. 

THE  Plaintiff  having  obtained  the  usual  Injunction  to 
,  stay  Proceedings  at  Law  until  Answer,  on  die  5tk 
of  Jpril  the  Defendants  filed  their  Answer ;  and  on  the 
'same  Day  obtained  an  Order  on  Motion  to  dissolve  die  Iki* 


Motion  after 

the  last  Scat  in  the  Vacation,  the  Brief  not  having  been  delivered  to 

Counsel  on  the  Seal  Day,  discharged  with  Costs,  for  Irregularity. 

jonctioni 


The  Order  of  the  5th  of  Jpril  was  disditiiged,  with 
40i.  Cosul 
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junction,  unless  Cause  should  be  shewn  on  the  18th  of         1814. 
j/priL  the  first  Seal  before  Easier  Term.    The  last  Seal         c^'^^^ 

'^  9UABF 

after  Hilary  Term  was  on  the  23d  of  March.    A  Mo-  ^^ 

tion  was  made  by  the  Plaintiff  to  discharge  the  Order  of      Asbtov, 
the  5th  Jpril  for  Irregularity,  with  Costs. 

Sir  Samuel  Romillr/,  in  support  of  the  Motion,  con- 
tendedj  that,  the  Defendants,  not  being  in  a  Situation  tio 
move  on  the  first  Day  of  the  last  Seal,  were  not  entitled 
to  move  until  the  Seal  before  the  Term ;  and  that  if  die 
Court  allowed  a  Motion  todissolve  an  Injunction  Nim, 
which,  not  being  a  mere  Motion  of  Course,  can  only  be 
nade  in  open  Court,  to  be  madf  at  any  lime,  great  In- 
convenience would  arise. 

Mr.  Hart,  for  the  Defendants. 

3%e  Xori  Chancellor,  observing,  that  strictly  no 
Motion  can  be  made  at  a  Seal,  the  Brief  for  which  was 
not  put  into  the  Counsel's  Hands  at  least  on  the  first  Day 
of  the  Seal,  said,  he  had  endeavoured  to  correct  the  Prac- 
tice in  that  Respect ;  and'  repeated  the  Necessity  of  ad- 
hering to  the  strict  Rule. 


D  d  3  WATSON, 
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•  ^^^"^3  WATSON,  JSx  parte. 

Proof  in  Bank*  ^HOMAS  Wright  Watson,  engaged  in  Partnenhip 
ruptcy  in  ro-  ^ith  Thomas  and   George  Nelson,  in  Jpril,  1802, 

spect  of  Trust    jj^  intcatate ;  leaving  a  Widow  and  nine  infant  Childrea. 

ILnT'^^o  ""^  '"*'  '^®  ^*^®^  ^**  ^"^  Administration  from  the  Pierogalife 
nuedbv  the        Court  of  York.    In  October,  1802,  the  Accounta   of  the 
Administratrix  ^^^  Partnership  being  stated;  the  Capital  of  Watson^  die 
in  the  Trade,     Arom  the  Partnership,  appeared  to  be  £K,}55:3s:9d. 
in  which  the      On  the  8th  of  October  Elizabeth  Watson,  the  Widow, 
Testator  was      entered  into  Articles  of  Partnership  with  the  NeAofif,  and 
engaged,  car-     George  Cooke,  to  carry  on  the  said  Business  for  a  Term  of 
-D    t       ^    ^    ten  Years :  Elizabeth  Watson,  who  was  to  hate  a  Moietj 
constituting  a     ^^  *®  Profits,  agreeing,  diat  the  whole  of  her  late  Hui- 
new  Firm,  of      band's  Share  and  Property  in  the  former  Partnerriiip  rfioaid 
which  the  Ad-  continue  in  the  new  one. 
ministratrix 

was  »  Member,       Qn  the  12th  of  January,  1814,  a  joint  Commisnoli  of 

Bankruptcy  issued  against  the  Firm.  Elizabeth  Watsonn 
Administratrix  offered  to  prove  a  Debt  of  «£]  7,424 :  Of  :8^ 
the  Amount  of  Principal  and  Interest  due  from  the  Part- 
nership  to  her  Children  in  respect  of  five-ninth  Parts  bj 
fhe  Custom  of  York.  The  Proof  being  rejected,  this 
Petition  was  presented,  praying,  that  it  may  be  received. 

Mr.  Hc^rt,  and  Mr.  Shadwell,  in  support  of  the  Pe- 
tition. 

Sir  Samuel  Romilly,  Mr.  Martin,  and  Mr.  CuUen,  for 
the  Assignees,  contended,  that  the  Widow,  having  as  Ad- 
fninistratrix  embarked  the  whole  Property  in  the  Partner- 
ship 


k 
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ship  in  which  the  was  engaged,  was  answerable  personally         1814. 
to  the  Children  for  their  Proportion :  but  they  had  no  Re*     ^.^^^"^ 

J  •.i.-'-.T?.^  Watsoh, 

medy  against  the  joiBt  Estate.  »  ^. 

The  Lord  Chancellor  said,  that  the  Administratrix 
committed  a  Breach  of  Trust  by  continuing  this  Money 
in  the  TVade ;  and  the  Partners,  knowing,  that  a  certain 
Proportion  belonged  to  the  Children,  who,  being  Infants, 
could  not  contract,  held  this  Money  on  the  only  TermSy 
on  which  they  could  hold  it,  as  Debtors  to  the  Children ; 
at  if  it  had  been  placed  with  them  by  Way  of  direct  Loan. 
The  clear  Principle  of  Equity  b,  that,  if  a  IVustee  has 
mnde'tise  of  the  Trust  Property,  the  CeMtui  que  Trust  has 
•a  Option  to  hare  the  Pro6t  actually  made,  or  Interest. 

If  it  had  been  for  the  Benefit  of  these  Children  to 
prove  agunst  the  separate  Estate  of  their  Modier,  they 
^nigbt  have  done  so,  bat  it  does  not  follow,  that  they  may 
not  prove  under  the  jcmit  Commission  against  the  Partner- 
ship; having  possessed  the  Property  of  these  Infants  un« 
der  Circumstances,  raising  a 


Tie  Order  was  made  accordingly. 


£e4  CURTIS 
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Rolls. 
jf^  3,  CURTIS  V.  RUSH. 


•  }    • 


Specialty  S€*  A   N  Exceptiou  was  taken  to  the  Master's  Report, 

curity  not  J;\^  disallowing  ^e  DefeBCJant  in  bis  Accoonts^  s«  Eso- 

waived  by  a  ^^^  ^  q^  ^f  ^^qq^  ^^  Balance  of  ^Sdo  due  for  In* 

romiso^  terest  on  two  Bonces :   the  Testator  in  J[amuarjf^  1795, 

the  Balance  of  ***^"!8  P*'^  ^100,^  and  |;iven  his  PromijK>ry  Not«  for  the 

the  Account  of.R®"^^**^**- 
Interest. 

.  The  Defendant  insisted,  that  he  took  die  ^ote  maii^f 
a9.  an  Ackaowtedgm^ot^  without  an  int^otiaift  of  rhsflgjm 
his  Security. 

^ir  SiamSHel  Rdmiihft  and  Mr.  WiftgfiM,  in  iSMIOft  ef 
the  Esteptkm,  cdnteodec^  that  the  befeodalit'lgrJioMpI- 
ing  tfae^Ndte  had  not  abaJMloned  his  specialQp  Seosriljr.v 

Mr.  Hart,  for  the  Plaiiiti£ 

The  Master  of  the  Rolls  allowed  the  ExcepUoo. 


T 
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OR0ER  OF  COURT. 

H^ehMardh,  I8i:#w 

^^I^HEREAS  by  an  Order  of  the  Lord 

^  ^    Jligh  Chancellor  and  Master  tof  the 

HiAhi  beiaingf  Defteihe  28th  Day  of  Nwem.' 

*«/»,  ia  Afr  Yeto   \7ifS,   it  was,   amongst 

iH&iet,  IthiM^,  ordered,  that  for  Copies  of 

'])i>a!ttgltte  t»^  Reports,  Charges,  IMsdiarges, 

3^  of  Cost^  Acetmntsr,  Objections,  ^he- 

'diiles'  of    Writing's,     iiHid    other     lifattieis 

brought  befoirea  Mastet',  lie  sliotkid' be  paid 

%'fiife  Pbrty'Vii^Inft^  th\e'feattWr,  Srspehce 

'pei  ■  Side  (a) ;  and  Whereas  by  virtue  of  sueh 

•  •  « 

Order  the  said  Sum  per  Stfle  is  pajrable  far 
all  Copies  of  Partibtilars  for  Sales  to  be  made 
in  the  Offices  of  the  Masters  of  the  Court, 
who  are  intitled  to  settle  such  Particulars, 
atid  ihake  ^6ut  air '  GopieS  '  thereof ;  and 
wherdas  it*  has  been  Touhd  by  Ibng  Expe- 
rience, that  it  may  be  b  ihany  Cases  bene- 
ficial  to  the  Suitors  of  the  Court,  that  the 
Masters  shotild  permit  as  many  Particulars 
of  Sale  a$  should  be  thought  desirable  to  be 
printed    and    dispersed    upon  a  reasonable 

(a)  Lord  Hardwickc*s  Orders,  p.  4.  juiblished  by  Billings^ 
^Jey  in  1744. 

t.  Payment 
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Payment  being  made  in  lieu  of  Sixpence 
per  Side,  to  which  they  would  be  intitled 
upon  written  Copies,  according  to  the  above 
Ctatler :  It  is  therefore  ordered,  that  the 
Solicitor  for  the  Party  prosecuting  .any:  De- 
cree or  Order  of  the  Court  for  Sale  shall  be 
at  liber ty^  in  Cases  in  vt^ich  the  Master 
shall  think  it  fit,,  to  print. ^d  disperse  is 
many  Particulars  as  shall  be  thought  4>eiie- 
ficial  under  the  {Mrection  of  the  Master  in 
whose  p£&ce  such  Sale  diall  be,  paying 
Sixpence  per  Side  for  so  many  printed  Co^ 
as  there  shall  have  been  actual  Bidders  ^ 
the  Sale/  and  no  more,  an4  .tha(  siich  F^r 
ment  shall  be  allowed  the  Solicitor  upon 
taxation  of  his  Costs. 

Eldok,  C. 

W.  Grant,  M.  R. 

We  do  direct,  that  this  prder  be  entered 
with  the  Register;  and  that  Copies  thereof 
be  set  up  in  the  Offices  belonging  to  tluf 

Court. 

.  •     •  •  » 

Eldon,  C. 

W.  Grant,  M.  R. 


ORDER 
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ORDER  OF  COURT. 

Tuesday,  1  ^th  Dec.  1814. 

^■^HfTHEREAS  <t  is  expedient,  in  order  to 
expedite  the  Business  of  the  Court,  to 
order  as  follows :  I  do  therefore  Hereby  order, 
that  every^Notice  of  Motion  intended  to  be 
made  before  his  Honour  the  Vice-Chancellor 
upon  any  Matters,  relative  to  which  his 
Honour  the  Vice-Chancellor  is  authorized  fo 
'make  any  Order  or  Orders,  shall  in  future 
express,  that  the  same  is  intiended  to  be  made 
before  his  Honour  the  Vice-Chancellor;  and 
I  do  order,  that  such  Motions,  relative  to  slich 
Matters  as  in  the  Notices  thereof  are  men- 
tioned to  be  intended  to  be  made  before  his 
Honour  the  Vice-Chancellor,  shall  be  ac- 
cordingly made  before  his  Honour  the  Vice- 
Chancellor :  but  this  is  to  be  without  Preju- 
dice to  any  Motion  being  made  before  his 
Honour  the  Vice-Chancellor,  relative  to  any 
such  Matters  as  aforesaid,  the  Notice  of 
which  shall  not  have  expressed  such  Inten- 
tion, if  the  Parties  shall  consent,  that  such 
Motion  shall  be  so  made ;  and  in  Cases,  in 
which  they  shall  so  consent,  I  do  further 
order,  that  such   Motion  shall  also  be  made 

before 


4S0 

before  his  Honour  the  Vice-Chancellor;  and 
this  is  also  to  be  without  Prejudice  to  any 
Motions  being  made  before  his  Honour  \bt 
Vice-Chancellor,  which  the  Lord  ChanceUor 
shall  direct  to  be  so  made,  and  also  to  be 
without  Prejudice  to  the  Lord  Chancellor's 
making  any  Orders  upon  Motions^  which  tfac 
Lord  Chancellor  may  think  fit  to  permit  Id 
be  made  before  him,  although  the  Notice  of 
Motion  shall  hare  expressed,    tliat  it  ins 

intended  to  be  made  before  his  Honour  die 

• 

Vice-Chancellor ;  and  I  do  further  oidefi 
that  this  Order  be  entered  with  the  Register 
and  Copies  thereof  set  up  in  the  sefcnl 
Offices  of  the  Court, 

Eldon,  C. 


Appointments 


Appointments  after  TrijtityTerm  1814: 

tJpon  the  Resignation  of  Sir  Archibafd 
McDonald  Sir  Vicary  Gibbs,  one  of  the 
Judges  of  the  Court  of  Common  Pleas,  was 
appointed  Lord  Chief  Baron  of  the  Court  of 
JSxchequer. 

8tr  Robert  Dallas,  Solicitor-General,  was 
appointed  to  succeed  Lord  Chief  Baroti  GibbSp 
as  one  of  the  Judges  of  the  Court  of  Common 
Pleas. 

Serjeant  Shepherd,  His  Majesty's  Senior 
Serjeantt  was  appointed  Solicitor-General. 


ATTORNEY 


anciente^t  of  our  Serjeants  at   Law  for  the 
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ATTORNEY    and    SOLICITOR    GENE- 
RAUs  ORDER  of  PRECEDENCY. 

In  the  Name  and  on  the  Behalf  of  His 

Majesty. 

*  George  P.  R, 

Order  of  "yTTHEREAS  our  Attorney  and  Solicitor 

th^  Attorney  General  no^  have  Place  and   Au- 

and  Solicitor  dlence  in  our   Courts    next    after  the  two 

General  before 
the  King's 

Serjeants.         Time  being,  and  before  our  other  Serjeaols 

at  Law,  We,  considering  the  weighty  and 
iniportant  Affairs^  in  which  our  Attorney 
and  Solicitor-General  are  employed,  and  on 
tvhich  the  Attorney  and  Solicitor-General  of 
us,  our  Heirs  and  Successors,  may  hereafter 
be  employed.  Do  hereby  order  and  direct, 
that  at  all  Times  hereinafter  the  Attorney 
and  Solicitor-Gen€;ral  of  us,  our  Heirs  and 
Successors,  shall  have  Place  and  Audience 
as  well  before  the  said  two  ancientest  of  our 
Serjeants  at  Law,  as  also  before  every  Person, 
who  now  is  one  of  our  Serjeants  at  Law,  or 
hereafter  shall  be  one  of  the  Serjeants  at 
law  of  us,  our  Heirs  or  Successors;  and 
we  do  hereby  will  and  require  you,  not 
only  to  cause  this  our  Direction  to  be  ob- 
served  in  our  Court  of  Chancery,   but  also 

to 
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to  signify  to  the  Judges  of  all  our  other 
Courts  at  Westminster^  that  it  is  our  express 
Pleasure,  that  the  same  Cou^  be  observed 
in  all  our  said  Courts. 

Given  at  our  Court  at  Carlton  House,  this 
14th  Day  of  December ^  in  the  fifty- 
fourth  Year  of  His  Majesty's  Reign. 

By  Command  of  His  Royal  Highness 
the  Prince  Regent,  in  the  Name  and 
on  the  Behalf  of  his  Majesty. 

SIDMOUTH. 

« 

To  the  Right  Honorable  John 
Lord  Eldon,  our  Cfumcellor 
of  Great  Britain. 
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ACCUMULATION. 

}.  Before  the  Stat.  59  and  40  Geo.  3. 
c.  98,  Accumulation  might  have 
been  co-extensive  with,  but  could 
not  exceed  the  limit  of  executory 
Devise:  viz.  until  an  unborn 
Child  of  a  Person  in  being  at- 
tained twenty-one :  but  Limita- 
tion to  vest  only  in  the  first  De- 
scendant of  a  Person  in  being, 
who  might  attain  twenty-one,  too 
remote.*  6l 

> 

^.  Accumulation  exceeding  the  Li- 
Vox.  IL 


mits  of  the  Stat»  39  mA  40  Geo.  3. 
c.  98,  void  only  for  the  Excess. 

Set  Trust  1,  2. 

ADMINISTRATOR. 

1.  Power  of  Administrator  jiqufeiife 
hie  to  bring  Actioqs  for  recovering 
Debts.  97 

ADMINISTJLATOR  PENDENTE 

LITE.  . 

Set  JuRXtDICTIOK  1^  2# 

AFTIDAVrr. 
See  IirTtMLEADBR  (BiU  (f).  4,  5. 

AGREEMENT. 

1  •  Action  on  the  Case  trpon  implied 
Agreement,  with  Averment  that 
Plaintiff  was  always  ready  to  per- 
form. '       ?53 

See  IvjuvcTiOK  15. 
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ALIEN. 
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ALIEN. 

1.  Alien,  canning  on  *  Trade  in  an 
Enemy's  Country,  though  res»adont 
there  also  in  the  Character  of 
Consul  of  a  Neutral  "^tate,  ton- 
^idered  an  alien  Enemy ;  and  ai 
such  disabled  to  sue,  and  liable  to 
Confiscation.  ^Albrctcht  v.  Suss* 
man.  Page  323 

Set  Pleading  l6. 

AMENDMENT. 
See  Pleading  17.  P&actice  !?• 

ANSWER. 

1.  Sappiemental  Answer  permitted 
.    tQ    correct    Mistake:     but    held 

strictly  ^  to  Mistake,  clearly  sworn 
to,  and  probable  in  itself;  the  So- 
licitor, who  put  in  the  former 
Answer  being  dead ;  whose  Letter, 
admitting  the  Fact  contrary  to 
that  Ahswer,  would  not  be  £vi^ 
dence  in  a ,  Prosecution  for  Per- 
jury against  the  Defendant ;  which 
ought  not  to  be  influenced  by  the 
Admission  or  Refusal  of  the  Ap- 
plication. Strange  v.  Collins.  l63 

2.  Answer,  taken  by  Commission 
abroad,  ordered  to  be  £led  with- 
out the  usual  Oath  of  the   Mes- 

,■  tenger  under  the  Circ4unsiances, 
that  it  had  been  opened  by  the 
Defendaafs  Solicitor,  and  afccr- 

■  wards  read  in  the  Presence  o(  the 
Plaintiff,  upon  Affidavits  of  the 
Uessenger,  &c.  identifying  it,  and 

.  accounting  for  its  being  opened, 
MM  the  Effect  of  Accident :    the 


farther  Irregularity    being  cure^d 
by  the  Consent.     Cox  v.  Newman. 

Page  16S 

3.  Liberty    to    file   a   supplemental. 
Answer  relative  to  a  Fact  on  De» 
fendaofs   Affidavit,    that    at  the 

'^Time  of  filing^ the  Answer  he  had 
no  Recollectioi^  of  the  Fact ;  and 
had  since  discovered  it  Edxcardi 
V.  AJ'Leqy.      *  256 

4.  Leave  to  amend  an  Answer  re- 
■fused.  '  256 

5.  Additional  Answer  admitted  with 
Difficulty,  if  prejudicial  to  the 
Plaintiff:  easily,  if  for  hiar  Benefit: 
subject,  if  no  such  Objection,  to 
the   Propriety  of  a   Prosecution 

.  for  Perjury.  257 

^6.  Permission  to  file  a  supplemental 
Answer,  or  the  RefVisal  of  it,  to 
have  no  Influence  on   a  Prosecu- 
tion for  perjury.  257 
7«  Insufficient  Answer  no   Ant#et 

258 

8.  When  Exceptions  are  answered 
the  whole  taken  as  one   Answer. 

258 

9.  Explanation  by  &  second  Answer 
does  not  take  away  the  Opporta- 
nity  of -indicting  upon  the  former 
Answer.  258 

See  pLEADiifo  22,  26.  Practice 
16,21,22. 

APPOINTMENT. 

1.  Renewal  of  a  College  Lease  by 
Tenant  for  Life,  with  a  Power  of 
Appointment,  in  her  own  Nane, 
tind  at  her  fTxpence,  has  not  tha 

£ffect 
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Effect  of  an  Appointment  in  her  I 
own  Favor.     Brockman  v.  Hales. 

Page  45 

£.  By  the  Death  of  her  Appointee, 
therefore,  in  her  Life,  a  resulting 
Trust  by  Lapse  for  the  Represen- 

•  tative  of  the  Author  of  the  Power. 
Brockman  v.  Ha  Us,  45 

5ff  Trust  10. 

APPORTIONMENT. 

Apportionmei\t  of  Rent  under  the 
Stat.  11  Geo.  2,  c.  ip,  a^d  by 
Analogy  to  it,  with  reference  to 
Time.  334 

Sec  Tithes  4. 

APPROPRIATION. 
Ste  PowxK  of  AttormtEY  1. 

ASSIGNMENT. 

Assignment  of  Part  of  the  .Assets, 
and  Judgment  confessed,  to  a  Cre- 
ditor by  one  Executor  not  avail- 
able against  the  Dissent  of  the 
others,  on  behalf  of  the  general 
Creditors  ;  though  perhaps  .  the 
Court  would  not  interpose  against 
the  particular  Creditor,  if  the 
Property  hod  actually  passed,  or 
to  deprive  him  of  any  legal  Ad- 
vantage.   Lepardy^  Vernon.       51 

ATTORNEY. 

1.  Whether  the  same  Person  can  act 

.  as  Attorney,  and  as  Scrivener  in 

the  same   Transaction,    Qvare  ? 

85 


3.  A  practising  Attorney,  negociat* 
ing  Loads  in  the  Course  of  his 
Business,  not  a  Money- scrivener, 
within  Statute  21  Jam.  1.  c.  19. 
Ex  parte  Malkin.  Page  1 75 

5ee  Bankrupt  2,  3. 

AVERMENT. 
">  * 

See  Pleadihg  17. 

AWARD, 
See  Pleading  24. 


B. 


BANKRUPT. 

1.  Commission  of  Bankruptcy  can- 
not proceed  after  the  Death  of  the 
Party  against-  whom  it  issued, 
without  a  Declaration  of  'Bank- 
ruptcy.    Ex  parte  Beate.  29 

2.  An  -Attorney  in  the  common 
Course  of  his' Profession,  purchas- 
ing and  selling  Estates,  negociat- 
ing  Loans,  ^c.  not  subject  to  the 
Bankrupt  Laws,  as  a  Scrivener. 
Ex  parte  Malkin.  '       31 

3.  Whether  he  is  so  by  acting  as  a 
'Scrivener,  viz.  receiving  Property 
into  his  Trust  for  Commission, 
paid  or  contracted  for  expressly  or 
by  Implication,  Qaare.  Ex  parte 
Malkin.  Si 

*  4.  Equitable  Mortgage  by  Deposit 
.  of    Deeds  extended,   beyond   the 
F  f  2  ^  original 
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original  Purpose,  to  Advances  after 
an  Alteration  of  the  Firm,  by  Im- 
plication or  Parol.  Ex  parte 
Kensifigton.  Page  79 

5.  Stock  in  the  Public  Funds  in  the 
Names  of  a  Bankrupt  and  others 
on  Trust,  the  Bankrupt  being  one 
of  the  CutuiM  que  Trust :  his 
equitable  Interest  not  withm  the 
Statute  21  Jam.  1,  c.  19$  s*  H ; 
and  therefore,  not  being  capable  of 
actual  Transfer,  passed  by  Assign- 
ment.  Ex  parte  Kensington.      79 

6.  Bankrupt  permitted  to  petition 
against  the  Commission  m  forma 
pauperis^  Ex  parte  Northam.    124 

7t  Distribution  in  Bankruptcy  .of 
Partnership  Effects,  as  joint  Pro- 
perty, after  Assignment  under  an 
Agreement  for  Dissolution:  the 
TedriBg  Partner  having  obtained 
aQ  Ii\i unction  and  Receiver  upon 
the  Failure  of  the  other  to  fulfil 
kit  Contract*  Ex  parte  Rowland- 
son.  172 

t*  lien  of  a  retiring  Partner  under 
an  Agreement  for  Dissolution : 
not  against  the  Creditors  of  the 
other,  claiming  either    under  a 

.  Title  given  to  him,  or,  in  case  of 
Bankruptcy,  Property  left  in  his 
Order  and  Disposition  within  Sta- 
tute 21  Jamei  I.  c.  19.  ••  1 1.    173 

9.  Joint  Creditors  have  no  Lien  on 
the  Partnership  Effects,  until  Ex- 
ecution ;  which  may  be  joint  or 
several :  their  Equity  after  Disso- 
lution depends  on  the  Right  of  the 
Partners.  173 


10.  Departure  tiom  the  Realm  or 
Dwelling-house,  and  the  conse- 
quential Delay  of  a  Creditor,  not 
an  Act  of  Bankruptcy  without 
Proof,  or  necessary  Inference  of 
an  Intention  to  delay  at  the  In- 
stant of  Departure.  Ex  parte 
Osborne.  Poge  177 

1 1 .  Pressure  of  Debts,  though  strong, 
not  conclusive.  Evidence  of  that 
Intention.       Ex    parte    Osborne. 

177 

12.  A  Creditor  not  a  cohapetent 
Witness  to  the  Act  of  Bankruptcy 
or  Trading.     Ex  parte  (Mame» 

177 

13.  No  Right  to  the  Banknipf*  Al- 
lowance by  Payment  of  Dividends 
to  the  joint  Creditors  under  the 
usual  Order  for  a.  Dii»tribution  of 
the  joint  Estate  under  a  separate 
Commission^     Ex  parte   Forlorn, 

209 

14.  Under  a  joint  Commisaion  of 

Bankruptcy  no  Proof  for  either 
the  joint  or  separate  Estate  against 
the  other*  unless^  the  Debt  arose 
by  Fraud,  as  distinguished  from 
Contract;  as  by  an  Act  agaiast 
the  expre»ed  or  implied  Cop- 
tract,  and  without  the  expressed 
or  implied  Authority  of  the  Co- 
partner;  as  by  over-drawing,  to 
increase  the  separate  Estate ;  or 
under  Circumstances  implying 
Fraud;  as  for  private  Porposei» 
without  the  Knowledge,  Conseat, 
Privity,  or  subsequent  Approha- 
tion,  of  the  other ;  inferred  fron 
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Ilia  giving  the  whole  Controul  to 
his   Partuer.    Es   pmrtt  Harris. 

Page  210 

15.  Proof  of  joint  Debt  under  sepa- 
ra;te  Commission,  where  there  is 
no  joint  Estate.  Ex  paftt  Ma- 
ckeil.  ^  2X6 

16.  J^irisdiction  of  the  Commis- 
sioners to  commit,  and  of  the 
Court,  on  Habeas  Corpus  to  dis- 
charge,  a  Bankfupt ;  depending 
on  the  Point,  whether  the  Answer, 
though  positively  sworn,  is  satis- 
factory.   Ex  parte  Oliver.       244 

17.  The  Court  cannot  go  «ut  of  the 
Return  to  Ac  Writ.  Ex  parte 
Oliver.  244 

18.  The  Bankrupt  iK)t  bound  to 
answer  any  Question  that  has  a 
Tendency  to  accuse  him  of  a  cri- 
minal Act ;  but  is  liable  to  Com- 
mitmcnt ;  if  on  that  Account  his 
Answer  is  unsatisfactory  :  that  hii 
Answer  tends  to  criminate  another 
Is  00  ObjectiotL    ^x  parte  Oliver. 

244 

i^.  In  this  Instance  the  Answer  not 
being  satisfactory,  he  was  not  dis- 
charged :  but  the  Commissioners 
were  recommended  by  the  Lord 
Chancellor  to  proceed  to  examine 
him   farther.      Ex  parte    Oliver. 

244 

20.  The  Discontinuance  of  an  Ac- 

:      tion  under  Stat.  49  Geo.  S.  c.l2l. 

t.  14.  a  Consequence  of  proving  in 

Bankruptcy  :  not  a  previous  Con-  | 

4itipn.  Ex  parte  WoolUy,        253 


21.  Joint  Debt*  paid  by  a  Bill, 
drawn  by  one  of  the  Debtors,  and 
accepted  by  another,  each  carrying 
on  distinct  Trades  :  Proof  under 
their  separate  Commissions  ppon 
the  BiU.      Ex    parti    WtmUy. 

Page  254 

22.  Commission  of  Bankruptcy  can- 
not be  superseded,  before  it  is 
sealed  :  but  the  petitioning  Credi- 
tor delaying  to  seal  it,  and  taking 
that  Objection,  the  Ttnie  for  seal- 
ing it  was  limited  to  three  Days. 
Ex  parte  JVUlimnk.  255 

25.  Assignees  sutjecl  to  £qi|ities  as 
the  Bankrupt.  309 

24.  Denia^l  pn  e  Sunday  not  aa  Act 
of  Bankruptcy.  Ex  parte  Pres* 
ton.  311 

25.  Creditor,  attending  to  prove  his 
Debt  before  Commissioners  of 
Bankruptcy^  privileged  from  Ar- 
rest.   Utt'sCoMe.  373 

26.  The  Plaintiff  in  the  Action  or-^ 
dered  to  discharge  him,  and  aV 
Parties  subjected  to  Costs.    UsVm 
Cast.  s       373 

27-  The  petitioning  Creditor  under  a 
Commission  of  Baakmptcy  must 
prove  his  Debt  at  a  jHiblic  Meet- 
ing. 574 

28.  Tlie  Crown  iiot  being  bound  by 
the.  Statutes  of  Bankruptcy,  the 
Protection  of  a  Bankrupt  from  an 
Extent  limited  to  actual  Attend- 
ance upon  Ihe  common  Law  Pri- 
vUege  of  a  Witness  or  Party ;  not 
exteading  tfacoo^  the  Intervals 
Ff  3  of 
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of  Adjonrnment  by   the  *  Statute. 
Temple y  Ex  parte.  Page  391 

29'  Gommission  of  Bankruptcy,  aud 
the  Affidavit,  describing  the  Bank- 
rupt only  as  a  WaOcrman,  sup- 
ported by  the  Statement,  that  he 
got  hi»  living  by  buying  and  sell- 
ing.    Herbert,  Ex  parte.  399 

30.  The  Practice  of  issuing  Com- 
missions of  Bankruptcy  upon  loose 
Affidavits  as  to  the  Trading  disap- 
proved.   Herbert  J  Ex  parte.    399 

31.  '^  Dealer  ^nd  Chapman,"  a  suf- 
ficient Description  of  Trading  to 
support  a  Commission  of  Bank- 
ruptcy. 4L00 

32.  Proof  in  Bankruptcy  in  respect 
of  Trust  Property  of  Infants,  con- 
tinued by  the  Administratrix  in 
the  Trade,  in  which  the  Testator 
\i'as  engaged,  canted  on  by  the 
Bankrupts,  constituting  a  new  ' 
Firm,  of  which  the  Administratrix 
was  a  Member.  Waisonj  Ex  parte. 

414 
See  Ship  1.    Vendor  and  Ven- 
dee 1. 

BARON  AND  FEME- 
See  Election  2*     Maintenance 

1,2.     SUPPLICAVIT  1* 

BILL. 
See  PAETNEasHiP  6.    Pleading 

17,  n. 

BILL  OF  FORECLOSURE. 
See  Vendor  and  Vendee  7* 

Bli.LS,  (ACCOMMODATION.) 
.£f«  Notice  1,  2, 


BILLS  OF  EXCHANGE. 

1.  Whether  Bills  of  Exchange  mty 
be  attached  in  Scotland,  Qwnc, 

Page  41i 

See  Practice  15*  Vendor  and 
Vendee  8. 

BOUNDARIES. 

5(rc  Landlord  and  Tekaxt  1,  2. 


c. 

CHARITY. 

1.  Charity  regulated  upon  Petitioa 
instead  of  an  Information,  under 
the  Act  of  Parliament  52  Geo.  3. 
c.  101.  Ex  parte  Berkkampsteai 
Free  School.  134 

2.  The  internal  Management  •f  a 
Charity  the-  exclusive  Subject  of 
visitatorialjurisdiction :  but  under 
a  Trust  as  to  the  Revenue  Abuse 
by  Misapplication  controlled  in 
this  Court.  Ex  parte  BerkUxf 
stead  Free  School.  IW 

3.  Application  of  the  Revenues  oft 
Charity  School  for  the  Time  past 
to  the  Master  and  Usher  accord- 
ing to  their  Title  under  a  Decree, 
though  considered  a  proper  Snb- 
ject  of  Review  as  to  the  future ; 
and  against  the  Objection  of  Non- 
residence,  not  acted  upon  by  the 
Visitor  as  a  Cause  of  Rcmovtl. 
Ex    parte    Berkhampstead    Frtt 

.      School.  134 

4.  Power  of  leasing  in  Trustees  of  a 
Charity  controuled  for  the  B^ieiit 
of  the  Charity.  138 

5.  Application 
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5.  Applicatioo  of  the  Increase  of  the 
Revetiue  of  a  Chari^ty  by  way  of 
Augmentation  to  the  original 
Objects.  Fagt  139 

Set  Trust  4. 

COMMISSION  TO   FIX   BOUN- 
DARIES. 

Set  Landlord  and  Tenant  1,  2. 

COMMISSION  TO  EXAMINE 
'ABROAD. 

Ste  Practice  7. 

COMMISSIONERS    OF   PARTI- 
TION, 

See  Partition  I.    . ' 

COMPOSITION. 
See  Tithes  4.^ 

CONDITION. 

Set  Con  &T ruction  6*  Trust  9i 
iO.    Wills. 

CONSENT. 
Ste  Trust  3. 

CONSTRUCTION. 

1.  The  Words  "  Rente  and  Profits" 
extended  beyond  their  natural 
Jdeaning,  annual  Profits,  to  Mort- 
gage or  Sale,  when  necessary  to 
effect  the  Object,  raising  a  gross 
Sum  :  for  Fines  on  Renewal  there- 
fere  as  wdl  as  Portions  l  and  Jiot 
coDtroUod  \^  the  appan^nt  general 


Intention. to  present*  the  Estate 
entire.  Allan  v.  hachhQuu.  PMgt  65 

2.  Direction  to  settle  construed  with 
reference  t6  a  preceding  Power  of 
Sale.  .    78 

3.  Qualification  re^tmined  to  th« 
last  Antecedent.  192 

4.  General  Expression  **  my  Estate'* 
in  a  Will  not  necessirily  extend* ' 
ing  to  Dewcr.  225 

5.  Construction  for,  Creaditon  (avoid- 
ed, not  doing  Violence  to  or  strain- 
ing the  .Words.    Notl  y.  fTttton, 

269 

6.  Words  of  apparent  Condition  con« 
trolled  by  the^  Context.  33Q 

See  Dzyi%z  5,  6^  7«  Vrndor  and 
Vendee  11.    Will  ).  3, 4. 

CONSUL. 
See  Alieh  1. 

COlkTEMPT; 

_  •  • 

See  Practxcx  1.    PRrviiEOi  H. 

CONTRACT. 
See  Vendor  and  Vendee  10.  - 

CONTRIBUTION* 

1.  Contribution  of  Tenant  for  Life 
to  the  Fine  on  Renewal  in  Propor- 
tion to  his  Enjoyment;  not,  lU 
formerly,  one-third ;  nor,  as  upon 
a  Mortgage,  confined  to  keeping 
down  the  Interest.  AUtm  Vr  Bacli^ 
house,  65 

Q.  Agreements  for  Contribution  to 

the   Expence  of  Litigiition^wkhA 

out  a  common  Interest,  though  not 

favoured,  not  treated  harshly.  112 

Ff4  COPYHOLD& 
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COPYHOLDS. 
See  DkTist  3.  8.    Str&&EKOEK  2. 

COPYRIGHT. 
See  iKjrvvcTiow  !•' 

COSTft. 
See  Pkftiticft  1.  3.  4, 5.  19, 30. 

•  • 

COVENANT. 
Awtvjihrctiov  15. 


CREDITORS. 
iw  CovtrevcTiftH  5. 


DEBTS. 

1*  Lord  Rtdeidale*s  Opinion,  that 
DebtSy  upon  "which  tke  Time  li- 
mited by  thtt  Statute  of  Limita- 
tions has  ruui  are  presumed  to  be 
paid.  Page  288 

&e  AssioNMEKT  i.    Detise  8>d* 

POWEB  df  Al^O&KET  1. 

.      DECREE. 
Af  Vsv]>#E  an4  VAkdsx  5. 

ft 

DECREE,  nisi. 

Su  PBAOnCE  13* 

DECREE,  pro  Confmq. 
Sh  Pbactkz  12, 13* 

DEEDS. 

MOTICE  2* 


DEMURRER. 
5«f  Pleadivo  1. 5,  4y  5, 6.  18. 

DEPOSIT  OF  DEEDS. 
Sec  Bankrupt  4.    Moktoaoe  !• 

DEVISE. 

1.  Devise  of  tbo  Profits  would  pass 
the  Land.  Pi^74 

2.  Analogy  between  a  Devise  in 
StatUmdy  and  a  Devise  of  Copy- 
hold in  England :  the  Will  operates 
as  a  Declaration  of  the  Use  of  a 
previous  Surrender  in  the  latter 
Case,  and  of  a  previous  Conve}'- 
ance,  according  to  the  proper 
feudal  Form,  in  the  former.     133 

5.  Devise  in  Fee  to  the  Heir  in- 
operative.  -  1^ 

4.  Devise  of  ^^  my  .Estates  at  5. 
*^  which  were  devised  to  ine  hf^ 
**  or  purchased  from  J,'*  the  Fkct 
proving  otherwise*  not  an  intend- 
ed Restriction,  but  an  erroneoiii 
Description.  191 

5.  Construction  of  a  Devise,  as  spp 
plying  to  the  Body  of  the  EsUte, 
or  merely  i  Reversion,  from  ik 
Combination  of  it  with  other 
Estates,  the  general  ItiaptitiMii 
of  the  Limitations,  ice.         19t< 

6.  Genenal  Disposition  by  Will  soft 
restrained  by  a  defective  Speoi' 
cation.    Ckakun  y.  St^riL    iS2 

7.  Gencrjd  Dispositioa  ^  all  tbi 
Tostator's  Estates  veal  or  penoml 
to  his  Wife  and  two  Children  Is  be 
equally  divided  among  ^em,  sob* 
ject  to  Annuities,  on  Death  tod^ 
volve  to  bis  Children  equally ;  tlie 

Portioa 
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Portion  of  the  Wife  upon  bcr 
Death  to  his  Children  equally, 
upon  their  Deaths  before  her  their 
Portion  tdher  during  Life,  with  a 
Limitation  over  upon  the  Death  of 
all,  tvithout  Issue  of  the  Children, 
whether  an  Estate  for  Life  or  ab- 
solute  to  the  Wife,  Qvare.  Chal- 
mers V.  StoriL  Page  222 
8»  After  a  general  Direction,  that 
Dehts,  Funeral  and  testamentary 
-Clharges  shall  be  paid,  and  a  Be- 
quest of  the  personal  Estate  sub- 
ject to  the  Payment  of  those 
Charges,  the  Testator,  in  case  his 
personal  (".state  should  not  be  suf- 
ficient to  discharge  **  the  same," 
charged  his  Freehold  Estates  with 
Payment  "thereof,-  aud  "sub- 
^  ject  thereto/'  gave  all  his  Freo- 
hold  and  Copyhold  Estates,  which 
ht  had  surrendered,  or  intended 
to  sarrender,  to  the  Use  of  his  Will. 
The  Copyhold  Estates  charged. 
KoH  V.  fTesiau.  il69 

9.  Devise  in  Trust  for  Payment  of 
Debts  does  not  rc?ivc  a  Debt,  upon 
which  the  Statute  of  Limitations 
had  taken  Effect  by  the  Expiration 
of  the  Time  before  the  Testator's 

'  Death.  Bnrke  ▼.  Jana.  Q75 

10.  Devise  in  Trust  for  a  Son  of 
the  Testator's  Nephew  J.  at  the 
Age  of  twenty-four:  if  he  kath 
no  Son,  to  a  Son  of  the  Tes- 
tator's Great  Nephew  B4  but,  if 
neither  have  a  Son,  then  to  a  Son 
of  the  lestator^s  Great  Niace's 
Daughter,  taking  his  Name :  who- 


»' 


ever  should  take  not  to  be  put  in 

Possession   of  any  of  the  Testa« 

tor's    Effects    until   twenty-four: 

nor  the    Executors  to    give    up 

their  Trust  **  till  a  proper  Intail 

"  be  made  to  the  Male  Heir  by 

"  him."    An  Executory  Trust  in 

Tail,    for  an  only  Son  of  A.  en 

ventre  at  the   Tc?5tator's   Death; 

not  void  for  Uncertainty,  nor  too 

remote.    Blackburn  v.  Stabks, 

Page  367 
iSee  Surrender  S, 

DISABILITY. 
See  Alien  !• 

DISMISSION. 
See  Practice  21. 

DOMICIL. 

1.  Real  Property  regulated  by  the 
Law  of  the  Country  where  the 
Land  lies :  personal  Property  by 

.that  of  the  Domicil.  131 

2.  Intestate  domiciled  in  Bnffamlt 
leaving  real  Estate  in  Scoibnd^ 
the  Heir,  being  one  of  the  aext 
of  Kin  entitled  to  share  according 
to  the  Law  of  England,  not  ^ub* 
ject  to  the  Condition  of  collating 
the  real  Estate  accordiAg  to  the 
Law  of  SeotUuid^  1*31 

S.  Intestate,  domiciled  in  EngUnd, 
having  real  Estate  ifX^JScoHand^ 
the  real  Estate  charged  with  a 
heritable  Bond,  as  tbc  primary 
Fund,  according  to  the  Law  of 
Scotland ;    and  not  exonerated  hy 

..the 
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the  personal  Estate   according  to 
the  Law  of  England.       I'agc  132 
Set  Election  5. 

DOVECOTE. 

Sec  iHJUSiCTION  l6, 

DOWER. 

«&e  CONSTBUCTIOK  4. 


E. 


EFFECTS. 
See  Notice  I,  2. 

ELECTION. 

1.  Heir  at  Law  of  heritable   Pro- 

^  petty  in  Scoilandf  being  a  Lega- 
tee of  personal  Property  in  Eng- 
hmdf  pot  to  Ekction.  Brodic  v 
Bany.  Page  127 

9m  Being  a  married  Woman,  the 
Interest  of  her  Husband  by  his 
Barital  Right  not  affected.  Brodie 
r.  Barry.  127 

S»  As  to  the  Reason  of  the  Disttnc- 
tien  between  Conditions  implied 
and  expiessedy  with  reference  to 
Election,  as  applied  to  Freehold 
and  Copyhold  Estate  against  the 
Henr,  QiLrre,  130 

4.  Qnestion,  whether  an  Instru- 
ment of  any  given  Nature  or 
Form  b  to  be  read  against  an 
Heir  for  the  Purpose  df  Election, 
as  belonging  to  the  Law  of  real 


Property :  determined  by  the  Sta- 
tute, regulating  Devises  of  Land. 

Page  132 

5.  Effect  of  that,  where  the  Land  is 
in  Scotland;  and  where  the  Do- 
luicil  is  in  Scotland^  the  Estate  in 
Enghnd  and  an  English  Will  iia- 
pcrfectly  executed.  As  to  tke 
Soundness  of  the  Principle,  Qugfe. 

132 

6.  Election  against  a  Scotck  Heir, 
claiming  vnder  an  EngUsk  Will, 
not  controlled  by  the  Law  of 
Death-bed.  134 

7.  Heir  put  to  Election  between 
Estates  devised  to  him  and  do* 
scendcd  ;  the  Devisor  having  koi 
Tenant  in  Tail  of  some,  and  Te- 
nant for  Life  with  the  Revenios 
in  Fee  of  others.   JFf%  t.  ITcOif. 

187 

8.  Ground  of  Election  against  tk 
Heir,  not  only  an  implied  Cos- 
dition,  that  he  shall  confim  tk 
whole  Will,  but  also  the  latah 
tioli,  that,  in  case  the  Cooditioi 
shall  not  be  complied  with,  to 
give  the  disappointed  Deviiises 
out  of  the  Estates,  ower  wUdi 
the  Devisor  had  Power,  a  BaA 
correspondent  with  that  of  wbicb 
tbey  are  deprived  by. such  Noi- 
compliance.  Construction  accord- 
ingly;  viz.  to  the  Heir  absolutely, 
confirming  the  Will ;  if  not  is 
Trust  for  the  disapj^inted  D^ 
visees  as  to  so  much  of  the  Estste 
given  to  him,  as  shal^be  equal  is 
Value  to  the  Estates,  inteAdcdi>r 
them.  ISO 
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9f  Widow  put  to  Election  between  I 
Dower  and  Interests  under  a  Will ; 
to  be  first  ascertained.     Chalmers 
y.  StoriL  Page  222 

EQUITABLE  MORTGAGE. 
Set  Bankrupt  4^ 

ESCROW. 
See  Vendor  and  Vendee  1. 

EXCEPTIONS. 
See  Awswxit  8.  Injunction  11, 12. 

EXCHANGE  (BiUs  of). 
Set  Bills  of  Exchange  L 

See  Practice    15.     Vendor  and 
Vendee  S. 

EXECUTORS. 
SreTRUST5,  6.  12. 

EXECUTORY  TRUSTS. 

I.  No    Distinction    between    Exc- 

•   CtttDky  Trusts  by  Marriage  A  rticles 

.    mnd  Will,   except  the    Inference 

from  the  Object  of  the  former,  to 

provide  for  the   Issue,    that  the 

Father  should  not  have  the  Power 

to  defeat  it.    Therefore  Estate  for 

life  with  Remainder  to  the  Heirs 

of  the  Body  a  strict  Settlement  in 

'    the  one  Case ;  an  Estate  Tail  in 

the  other,  unless  clearly  not  meant 

in  their  teehnical  Sense.  S69 

Accumulation  il.  Devise  10. 


F. 

FORECLOSURE  (BUI  of  J. 
See  VENDOR' and  Vendee  7. 

FRAUD. 
See  Bankrupt  14, 


G.    .   . 

GENERAL  ORDERS  of  COURT. 
Set  Orders  of  Court. 


H. 

HABEAS  CORPUS,  Ctf^rU  of). 
Set  Bankrupt  i6,  17. 

HEIR.    ^ 

See  Devise  3.    Domicil  2*   Elic* 
tion  1,  3,  4,  5,  6,  7,  8.         ^ 


I. 

IMPERTINENCE. 
See  Injusctiov  11. 

\ 

I 

INFANT. 
Set  Maintsnancb  1,2. 

INFORMATION. 

SeeCnAtm  I. 

INJUNCTION. 
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INJUNCTION. 

1.  Copyright  io  private  Letters,  re- 
maiDing  in  the  Writer  after  Trans- 
inistion,  and  protected  by  Injunc- 
tion, against  Publication.      Lord 

'  mnd  Lady  Perceval  v.  Phippi. 

Page  19 

t,  Injanction  against  publishing  pri- 
Tate  Letters,  aliedged  to  have 
been  obtained  from  an  Agent,  to 
whom  they  were   sent  in  Confi- 

'  Felice,  dissolved  upon  the  Answer 
denying  Confidence,  and  avowing 
the  Defendant's  Object  in  pub- 
lishing them  in  a  Newspaper,  of 

.  which  he  was  Proprietor,  to  be, 
not  Profit,  but  the  Vindication  of 
hif  Character  from  the  Imputa- 
tion of  giving  false  Intelligence, 
publiely  cast  upon  him  by  the 
Plaintiff.  Lard  and  Lady  Perceval 
▼.  Pk^tp$.  19 

S.  Whether  the  Publication  of  pri- 
vate Letters  can  be  restrained  upon 
Breach  of  Confidence,  indepen- 
dent of  Contract  and  Property, 
Q^etre.  28 

4.  Injunction  against  proceeding  at 
Law  is  gone  by  the  Master's  Re- 
port, that  the  Answer  is  suffi- 
cient; and  is  not  sustained  by 
Exceptions.       Bitkion  v.  Bird. 

40 

5.  The  Order  extending  it  to  stay 
Trial,,  which  in  the  Court  of 
C^mr^ry  h  a  distinct  Order,  falls 
also,  as  a  Part  ef  the  original 


Injunction,  without  a  Motion  to 
dissolve.    Biihton  ▼.  Birck. 

Page  40 
6.  Injunction  against  Proceedings  at 
Law,  commenced  before  the  Suit 
in  Equity,  stays  Execution  only : 
but  extended  to  stay  Trial  oa 
Affidavit,  that  the  Discovery  ex- 
pected will  assist  the  Plaintiff.  41 
7«  Motion  on  Answer  ti>  dissolve 
Injunction  ATtVt:  Plaintiff  shew- 
ing Exceptions  for  Cause,  must 
procure  the  Report  in  four  Daysc 
but  the  Time  ia  eiLleodcd  bf 
Courtesy.  43 

8.  Injunction,  refused  upon  Merits 
in  the  Answer,  not  obtained  of 
course  npon  amended  BilL  BIm 
V.  Bo$cawen.  IQl 

9.  Injunction- falls  by  amending  tk 
Bill,  unless  expressly  saved.  .102 

10.  No  exclusive  Hi^t  in  a  So^ 
ject,  not  protected  by  Patent,  p» 
venting  Sale  by  another  PcndS 
under  the  same  Title,  not  assiutfig 
the  Name  and  Character  of  tk 
Plaintiff.    Cankam  w.  Jame$.   fit 

11.  After  Order  to  disMrfve  fagw- 
tion  Nisi  on  the  Answer^  a  l^ 
ference  for  Impertiaeiioe  ka« 
obtoined,  the  ImpertijiaKe  ts* 
panged,  and  afterwarda  Exoef- 
tions  disallowed,  Ii^uActieB  £i- 
«>lved  on  Motion  in  the  fiistb- 
itance  without  an  Older  \K0. 
Lacy  T.  Hornby.  Hi 

12.  Ground  of  Ae  Moiion  Co  dif- 
•olve  Injunction  JTiit,  that  (k 
Plaintiff  may  deCeraiM,  whdkr 
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to  sbew  Cause  on  the  Merits,  or 
by  Exceptions.  Page  292 

13*  Jurisdiction  by  Injunction  upon 
the  Ground  of  Vexation  by  re- 
peated Actions  of  Covenant.    302 

14.  Breach  of  Injunction  after  No« 
lice  of  the  Ord^  without  per* 
sonal  Service  of  the  Injunction 
or  Order.     Kimpton  v.  Ere,   349 

15.'  Injunction  against  Waste  by  Te- 
nant.    Kimpton  V.  Eve.  349 

16.  Waste  by  Destruction  of  a  Dpve- 
cote:  not  by  removing  Presses, 
&c.y  unless  fixed.  Kimpton  y. 
Eve.  349 

17.  Distinction  between  express  Co- 
irenant  and  implied  Agreement, 
as  to  be  inforced  by  Injunction : 
granted  in  the  former  Instance, 
not  in-  the  latter,  against  Tenant 

,  removing  Articles  contrary  to  the 
Custom  of  the  Country.  Kimp* 
tan  V.  Eve.  349 

18.  Exception  to  the  Rule  requiring 
personal   Service  of  an  Order  of 

.  Iig  unction,  where  the  Party  was 
present  when  the  Order  was  made, 
eitablished  by  Lord  Hardaicke: 
farther  extended  since  to  Notice  by 
Information.  350 

19.  Solicitor,  falsely  representing, 
that  an  Injunction  was  granted, 
liable  to  Damages,  M  Indict- 
went,  and  to  be  struck  off  the 
Roll.  3^2 

Ste  IVTEErLlADBR  2.  PRACTICE 
17.21. 

iNSANiry. 

S€€  PiucncR  12. 

INTESTATE- 
Ste  DoMiciL  2, 3. 


INTERPLEADBB,  CBILLOF.)  -. 

1 .  Interpleader  upon  opposite  Claims. 
StevemoH  v.  Anderson,-    Page  ¥yf 

2.  Interpleader ;  all  the  Defendants 
but  one  residing  out  of  the  Juris* 
diction^  in  Scotland.  The  Plaintiff, 
after  a  reasonable  Tima,  baving 
used  due  Diligence  to  brinf^them 
in,  being  decreed  to  givt-  up  the 
Subject  to  the  only  Df&ndant  ap* 
pearing,  protected  afteswards 
against  the  others  by  Itguoctiony 
and  order  that  Service  op  tha  At- 
torney should  be  good.  Stevenson 
f.  Anderson.  : .'  407 

3.  Bill  of  Interpleader  tusliuned 
"Upon  Bills  of  Exchange}  received 

by  the  Plaintiff,  as  Agent  to  pro«t 
cure  Payment  for  his  Pnncipal,  in 
Scotland f  to  whom  t(ioy  witre  re- 
mitted against  an  prder  for 
Goods,  procured  in  an  Aotion  of 
Trover  by  the  Party^  who  so  re- 
mitted them,  and  by  Attachment 
in  Scotland,  by  a  Creditor  g^  l^im. 
Stevenson  v.  Anderson.  407 

4.  As  to  the  Propriety  of  the  Affida- 
vit to  an  interpleading  Billt  deny* 
ing  the  Knowledge  of  the  Defen- 
dants :  Quare.  410 

5.  Affidavit  with  iaterplcading'  BiU 
conclusive.  410 

JURISDICtlON. 
1.  Jurisdiction  of  a  Court  cif.Equitj 
for  an  Account  of  pergonal  Eatate 
and  a  Receiver,  pending  a  litiga- 
tion for  Probate  ;  though  an  Ad- 
ministratioh  pendente  fee  might 
ht  obtAinfd  in  the  Ckrclesiaatical 

Court*  AtkiM^n,  t.  B^hsfm* '  ^^ 

2.  Jurisdiction 
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t»  JariidictuMi  of  a  Court  of  Equicy 
pending  a  dispated  Admtcistra- 
CioB  in  the  Ecclcsiutica]  Court  to 
protect  the  Property  bj  a  Receircr 
not  ousted  hj  the  Power  of  the 
Eccleuastjcal  Coart  to  appoint  an 
Administrator  ^rmfai/e  Hie.  Ball 
yf.  Ohcgr.  Page  96 

3.  Distinction  of  legal  and  eqnitaEIe 
JarisdictipBS  upon  the  same  Sab- 
jecty  with  lefeience  to  the  diflereut 
Modes  of  Proof .  110 

Su  Bavkeuft  16. 

LANDLORD  AND  TENANT. 

!•  Obligation  of  Tenant  to  preserve 
Boundaries  ;  and,  having  permit- 
ted them  to  be  destroyed,  so  that 
the  Landlord's  Land  cannot  be 
distinguished  from  his,  and  re- 
stored specifically,  to  substitute 
l^nd  of  equal  Value.  The  Land, 
or  its  Value,  ascertained  by  Com- 
misnon.  Attorney-General  v.  TuU 
Urttm.  263 

LEASEHOLDS. 

5re  LlMITATIOV  I9  2. 

LETTERS. 
<S((  Vendor  and  Vrkdei  10. 

LIEN. 

See  Bamkrvpt  8, 9.   Partitiok  1. 
'  Shxp4.     Vendor  and  Vxn dee 
3,9. 

LIMITATION. 

1.  General    Rule,   that    Leasehold 
£state  limited  with  Freehold  vests 


absolutelr  oc  the  Brrti  ?f  tief:^! 
Tenant  is  Tail,  S3!r;ect  tc  ne  la- 
tention.  declared  or  icpEedv  ^si: 
they  shall  go  together,  as  long  as 
the  Rules  of  Lav  a&d  Ecsrrr 
permit.  P«g«  S? 

2.  Under  a  Limiradon  of  Leaac- 
hold  Estate  with  Freehold,  tse 
Testing  of  the  former  f n  :he  fin: 
Tenant  in  Tail  not  preTccted  by  a 
Power  Co  sell,  and  inTcst  tix 
Money  in  real  Estate  to  the  nse 
Uses.  6ft 

3.  "  Heir^  or  «  Heir  Male  of  tie 
"  Body,"  in  the  singular  Number, 
Words  of  Limitation,  not  of  Pv* 
chase ;  unless  Words  of  Limiti* 
tion  superadded,  or  the  Coattst 
shews,  that  those  Words  aie  bos 
used  in  theit  technical  Sense ;  a 
the  Word  «  Issue"  or  "  vithoot 
*'  Impeachment  of  Waste  :**  s 
IJmitation  to  Trustees  to  preserve 
Contingent  Remainders :  or  a  Di- 
rection so  to  frame  the  LimitatitB, 
that  the  first  Taker  shall  not  have 
the  Power  of  barring  the  latsiL 

S7l 

LUNACY. 
See  Partnership  4,  5. 

MAINTENANCE. 

\i  Distinction  as  to  Maintenance 
between  an  Infant  and  a  manicti 
Woman  with  a  separate  Income: 
the  Father,  of  Ability,  not  exoae- 
ratcd  from  Maintenance  by  tbe 
Infant's  Property:  the  Husbaod» 

maintaining  his  Wife,  and  recri^ 

ioi 
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Jng  her  separate  Income,  not  lia-  ^ 
ble  to  account  for  more  than  One 
Year,  upon  a  presumed  Agreement 
to  subject  that  Fund  to  Maintc- 
nance«    Brodk  v.  Barry.  Page  S6 
2.  Under    peculiar    Circumstances, 
the  Insanity  of  the  Wife,  but  no 
Commission  issued,  maintained  in 
Scotland  by  the  Husband,  an  only 
Child,  an   Infant  entitled  to  the 
Capital  in  the  Event  of  surviving 
his  Mother,  upon  the  Husband's 
Application  for  an  Allowance  In- 
quiries were  directed  as  to  thQ  just 
Maintenance,  and  the  Husband's 
Ability,  with  due  Regard  to  her 
Comfort,  kc.    Brodie  v.  Barry, 

36 

MARRIAGE. 


See  Trust  3. 

MORTGAGE. 

1 .  Equitable  Mortgage  by  mere  De- 
posit of  Deeds  without  a  Word 

passng.  ^^ 

2.  Deeds  not  taken  from  .a  subse- 
quent Incumbrancer  in  favor  of  a 
prior  one."  83 

3.  Exceptions  to  the  general  Rule, 
entitling  a  Mortgagee  to  Costs.^ 
- y.  Trecoihick.  181 

4.  Mortgagee  not  entitled  to  an  Ac- 
count of  past  Rents  from  the 
Mortgagor.     Ex    parte    fViUan. 

5.  Mortgagee's  Rights  to  distrain 
after  Notice.  252 

See  Bavkrupt  4. 


NOTICE. 

« 

1.  Distinction  as  to  the 
of  Notice  to  the  Drawer  of  a  dis- 
honoured Bill ;  depending  OQ  the 
Fact»  whether  the  Acceptor  his 
Effects ;  or,  whether  it  is  a  single 
Transaction,  or  if  Tarious  Deal* 
ings,  the  Excess,  for  th«  A^coitt* 
modation  of  the  Drawer  or  Ac- 
ceptor. In  the  latter  Case  Notice 
equally  necessary  without  Eflectt* 
Ex  parte  Heath.  Page  240 

2.  Whether  Securities,  as  Title 
Deeds,  and  short  Bills,  aie  not 
Effects  for  this  Purpose,  Qfhere» 
]^x  parte  Iltatk.  2-10 


o. 

ORDERS  OF  COURT. 

1.  Respecting  Particulars  of  Sale  ia 
the  Master's  Offices,  ,417 

2.  Respecting  Notices  of  Motions 
to  be  heard  before  the  Vice-Chan* 
ceUor.  4,19 


p. 

PAPERS. 
See  Practice  ZX,  22. 


PARTITION. 
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PARTITION. 


1.  Commissioners   under    a   Com- 

mission  of  Partition  have  no  Uen 

on    this    Commission    for    their 

Charges.    Yovpg  v.  Sutton. 

Page  365 

PARTNERSHIP. 

1»  Partnenhip  in  the  Opera  House, 
diMolved  by  the  Conduct  of  the 
Partieti  making  it  impossible  to 
cany  it  on  upon  the  Terms  sti- 
]ioUted.    IFaiin  v.  Taylor.    399 

S.  Decree  accordingly  for  a  Sale  of 
the  whole  Cencem;  restraining 
the  managing  Partner  from  acting ; 
with  liberty  to  either  Party  to  lay 
Proposals  before  the  Master  for 
Management  until  the  Sale.  Waters 
y.  Taylor.  299 

3.  Execution  at  Law  under  Judg-^ 
ment  against  a  Partner  formerly  by 
seizing  the  joint  Effects,  and  sel- 
ling the  undivided  Share  :  now  by 
selling  the  acttial  Interest:  how 
to  be  ascertained  except  in  a  Court 

.    of  Equity,  Qturre.  30X 

4.  Dissolution  of  Partnership  on 
the  Lunacy  of  a  Partner,  if  to  be 
obtained,  only  by  Decree:  not  by 
the  Act  of  the  Survivors  :  notde* 
termined  where  they  had  carried 
on  the  Business  with  his  Capital. 

303 

5.  How  far  the  Lunacy  of  a  Partner 
is  a  Ground  of  Dissolution,  de- 
pending on  the  Degree  and  proba- 
ble Duration  of  the  Disorder,  af- 
fecting the  Capacity  to  fulfil  his 
Contract,  Qiiirrr.  303 


6.  No  Relief  upon  a  Bill  by  oi 
Partner  against  another,  not  pit] 
ing  a    Dissolution.     Formam 
Honfray.  Page  32 

See  Ba^krvpt  8.  9*  14. 32. 

PART  OWNERS. 
See  Shi?  3. 

PATENT. 
See  Injunctiok  10. 

PAUPERS. 
See  Bakkrvpi  6.    Practice  5. 

PEER. 
iee  Peactics  14. 

PERPETUITY. 
See  AcctTMULATioK  1  •    Trust  L 

PETITION. 
See  Charity  1. 

PJ-EA. 

See  Pleadiko  7,  8,  9,  10,  11, 12, 
3.14. 


13,  14. 


PLEADING. 


1.  On  Argument  of  Demurrer  tk 
Allegations  of  the  Bill  taken  ss 
true.  $5 

2.  Plea  of  another  Suit  for  the  ssai 
Matter  referred  to  tbe  Master.  HC 

3.  Demurrer  over-mled  I  as€Of«no| 
Relief,  to  which  the  Plaintiff  wsi 
entitled ;  and  not  distinclly  point' 
ing  out,  what  Pafto  of  the  Bill 
were  demurred  to,  waA  what  as- 

swcftd: 
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Yw«red :  viz.  demurring  to  all  the 
Dbcoferj  except  **  touching"  the 
serenil  Title  Deeds,  creating  the 
Intail,  6cc, ;  and  **  as  to  the  Rc- 
'^  sidue  of  the  said  Bill  not  dc- 
*'  marred  to"  answering.  Rolnnson 
V.  Thompson,  Page  1 1 8 

4«  Demuri^r,  not  stating  particu- 
larly the  Parts  demurred  to,  but 
generally,  to  the  whole  Bill,  with 
an  Exception,  of  immaterial  Facts, 
which  were  answered,  after  the 
usual  Order  for  Time,  over-ruled. 
Wetherhead  v.  Blackburn.         121 

5.  Mere  Denial  of  Combination  not 
a  Compliance  with  the  Terms  of 
the  Order  for  Time,  not  demurring 
alone.        ,  123 

6.  Demurrer  not  going  to  the  whole 
Billy  must  clearly  express  the  par- 
ticular Parts  demurred  to.        124 

7*  Plea  of  Simony  to  a  Bill  for  Tithes 
ordered  to  stand  for  an  Answer 
with  liberty  to  except,  as  being 
multifarious.   Wood  v.  Strickland, 

150 

S.  Leave  to  amend  a  Plea,  not  of 
course  and  the  Amendments  to 
be  stated.  JVoodr.  Strickland,  150 

9*  Two  inconsistent  Facts  cannot 
be  joined  in  one  Plea.  153 

XO.  Various  Facts  cannot  be  plead- 
ed ia  one  Plea*  unless  all  condu- 
cive to  a  single  Point  of  Defence;  as 
several  Deeds,  tending  to  establish 
the  single  Point  of  Title :  so  in 
tbe  Case  of  Papacy.  .  154 

11«  On  a  Plea  found  false  the  Plain- 
tiff is  entitled  to  a  Decree,  and^  if 
Vol.  II. 


Discovery  is  necessary,,  to  examine 
Defendant  on  Interrogatories. 

Page  158 

12.  Negative  Plea  of  no  Partner, 
ship.     Drew  v.  Drew,  159 

13.  Not  necessary  to  answer  to  Cir- 
cumstances, fending  to  the  Point 
upon  which  the  DeiWndant  relies, 
and  tenders  an  Issue  by  his  Plea. 
Drew  v.  Drew.  159 

14.  Averment  td  Belief  as  to  the 
Transactions  of  others  sufficient. 
Drew  V.  Drew,  159 

15.  Effect  of  the  Maxim,  **  Pendente 
**  lite  nihil'  innovetur"  limited  to 
the  Rights  and  Parties  in  that 
Suit ;  not  absolutely  annulling  a 
Conveyance  Pendente  lite,-  Met* 
calfe  V.  Pulvertqft.  200 

16.  Therefore  a  Plea  in  Bar  to  a 
Bill  by  a  Purchaser  from  the  De- 
fendant, with  actual  Notice,  over- 
ruled. Metcalfe  v.  Pvlvertoft,  200 

17-  The  Bill,  alledging  the  Suppres- 
sion of  a  "Codicil,  an  Assurance 
by  the  Testator,  that  be  had  di- 
rected his  Executois  and  residuary 
Legatees  to  pay  an  Annuity,  and 
their  Promise  to  bim  accordingly, 
repeated  after  his  Death  and  acted 
upon  Uy  actual  Payment  for  >•> 
veral  Years,  Plea,  tnercly  denying 
the  Execution  of  any  Co<iicil,  and 
any  such  Direction,  over-ruled. 
Chamberlain  v.  Agar,  ^59 

18.  Relief  upon  Fraud  in  not  per- 
forming  a   Promise,     relying   on 
which  the  Testator  forbore  to  be- 
queath. %62 
Gg 


MS 
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]9«  Plea  of  Alien  Enemy  allowed 
to  a  Bill  for  Relief :  whether  to  a 

,  Bill  for  Discovery  merely,  as  a 
Defence  to  an  Action,  Qu^re, 
Alhntcht  T.  Suuman.      Page  323 

90.  Mere  Description  in  a  Bill  not 
saflScient  as  an  Averment  of  a 
Fact;  but  Amendment  allowed. 
Attretchi  v.  Sunman.  S^S 

SL  Plaintiff  entitled  to  Discovery 
only,  praying  Relief,  general  De- 
murrer lies.  328 
,M.  Plea  of  Matter  of  Record,  with 
Averments  of  Matters  in  Pais, 
must  be  filed  upon  Oath.  fFallv, 
Stmbbt.  35  i 

S3.  Therefore  Plea  of  Uie  Stat.  32 
Hen.  8.  c  9y  against  selling  pre- 
tended Titles,  with  the  necessarj' 
Averments,  of  want  of  Possession, 
&c*  not  being  on  Oath,  ordered  to 
be  taken  off  the  File ;  though  set 
down  by  the  Plaintiff  for  Argu- 
ment: this  Irregularity  not  ad- 
mitting of  Waiver.  Wallv.^tubbs. 

354 

24.  Plea  of  mere  Matter  of  Record 
not  filed  on  Oath  ;  being  proved 
by  the  Production  of  the  Record. 

357 

55.  Bill  or  Answer  (taken  in  Town) 
not  to  be  filed  without  the  Signa- 
ture of  Counsel.  358 

56.  Plea  to  the  principal  Ground 
of  Relief,  as  the  Statute  of 
Fiauds,  with  Averment  of  no 
Agreement  in  Writing,  not  goi;ig  to 

•  collateral  Circumstances,  charged 
fs  Evidence  of  it,  over-ruled. 
Evan9  V.  Harris.  36 1 


27.  To  a  Bill  charging  Con 
of  Arbitrators,  Plea  of  tbe 
merely  not  sufficient.        F^ 

28.  Negative  Plea,  as  no  Paiti 
not  going  to  collateral  C 
stances,  charged  as  Eviik 
it,  insuflicient. 

29.  Answer  must  be  foil. 

See  Paetnership  6.     PwlaCX 

POWER  o»  ATTORNH 

1.  Power  of  Attorney  to  a  Ci 
to  receive  a  Debt,  not  accoa 
ing  any  Assignment  of  it 
making  Part  of  any  Secoritf , 
but  with  Declarations,  that  i 
to  enable  the  Creditor  to  ifp 
Money  to  his  Debt,  not  an  A 
priation;  and  therefore  tA 
tbe  Death  of  the  Debtor.  I 
V.  Vernon. 

2.  Power  of  Attorney  to  a  Ore 
to  receive  Money,  though  1 
irrevocable,  not  effectual  ig 
the  general  Creditors  after  13 
of  the  Debtor. 

POWERS. 

1.  Powers  of  Sale  and  Excbi 
inserted  in  a  Settlement  vaA 
Clause  in  Articles  for  all  1 
Powers.    Peake  v.  Penlingtm 

2.  Powers  of  selling,  exchiB| 
and  investing  in  new  Parch 

^  usual. 

iSfe  Appointment  1,  2.  Chai 
4.    Limitations.    Tavtrl 

pracH' 


TABLE  or 

PRACTICE. 

J.  By  accepting  the  Answer  the  im- 
mediate Right  to  Costs  under  tlie 
P^roceas  of  Contempt  waived .  Smiih 
y.  Blqfield.  Page  100 

S*  Inquiry  at  what  Time  a  Title 
could  be  made,  the  Subject  of 
farther  Directions  after  the  Re- 
port upon  the  Title ;  and  not  to 
be  combined  with  the  Reference  of 
Title.     Gibson  v.  Clarke,  103 

3.  The  Practice  at  Law,  which  in 
its  general  'Application  confined 
to  Ejectment,  and  the  Action  for 
mesne  Profits,  to  stay  Proceedings 
until  Payment  of  the  Costs  of  a 
former  Action  between  the  same 
Parties,  which  has  been  followed 
in  Equity,  even  where  the  former 
Suit  was  in  another  Court  of 
Equity,  for  the  same  Matter,  not 
applied  to  a  former  Suit  at  Law, 
an  Ejectment  by  the  Heir,  and  a 
Soil  in  the  Spiritual  Court  by 
some  of  the  next  of  Kin,  dis- 
puting, as  Paupers,  a  Will  on  the 
Ground  of  Incapacity;  the  Plain- 
tiff in  Equity  being  another  of 
the  next  of  Kin.  IVild  v.  Hob- 
son.  105 

Ar  In  an  Action  on  the  Case  Pro- 
ceedings stayed  until  Payment  of 
the  Costs  of  a  former  Action  be- 
tween  the  same  Parties,  in  an- 
other Court,  upon  the  Ground  uf 
Vexation.  lOc^ 

S«  Proceedings  stayed  until  Pay- 
ment of  Costs  of  a  former  buit 


CONTENTS. 

by  the  same  Party  in  forfkd  p<m* 
peris  only  upon  great  Vexation. 

Page  112 

6.  After  Answer  Motion  to  amend 
the  Bill  by  striking  out  the  Re* 
lief  refused .  Earl  of  Ckohnondeley 
V.  Lord  dlinton.  113, 

7.  Commission  to  examine  Wit- 
nesses abroad  granted  to  a  De- 
fendant, who  had  cross-examined, 
but  not  examined  in  chief  under 
a  Commission  sued  out  by  the 
Plaintiff.    Sheward  v.  Sheward. 

116 

8.  Receiver  appointed  after  Answer 
of  a  Purchaser,  upon  the  mutual 
Lien,  for  the  Remainder  of  the 
Piirchase-money,  or  the  Deposit, 
a  mixed  Possession,  his  admitted 
Insolvency,  and  Intention  to  sell 
and  convL7.     Hall  v.  Jenkinson, 

125 

9.  Execution  of  a  Sequestration 
upon  mesne  Process  refu:»ed. 
Kmght  V.  Young,  1%^ 

10.  Decree  pro  Coi^esso  not  opened 
without  a  strong  Ground  :  there- 
fore not  upon  a  general  Affidavit 
of  Derangement  by  the  Party 
himself;  Evidence  more  satisfac- 
tory, and  extending  to  the  whole 
Period,  being  required.  Knight  v. 
Young.  18^ 

1 1 .  Decree  pro  Confesso  distinguished 
from  a  Decree  A'mi.  1^6 

12.  A  Peer  not  to  be  the  Receiver. 
Attorncjf'General  v.  Gee.  208 

13.  Order  xo  examine  Witnesses  in 
support  of  Articles,  exhibited- to 
discrcuii    a  Witness,    on    Notice 

G  g  «  and 
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and  the  Six  Clerk's  Certificate, 
ivithout  Affidavit.  Watmore  v. 
Dickinson.  Page  Qo7 

14.  No  Reference  for  Insufficiency 
until  Reference  for  Impertinence 
determined^  2S3 

15.  Acceptor  of  a  Bill  considered 
as  a  Debtor,  not  a  Surety.       309 

16.  Joint  and  several  Answer  in- 
cluding in  the  Title  Persons,  who 
declined  joining 'in  it,  ordered  to 
be  received  as  the  Answer  of 
those,  who  swore  it,  without 
striking  out  the  Names.  Done  v. 
Read.  310 

|7«  After  Answer  not  excepted  to, 
Liberty  to  amend  the  Bill  with- 
out Prejudice  to  the  Injunction, 
staying  Proceedings  at  Law,  being 
the  common  Injunction,  not  upon 
the  Merits,  refused  with  Costs. 
Turner  v.  Bazeley,  330 

)8.  Appeal  to  the  Lord  Chancellor 
from  a  Part  of  the  Decree,  af- 
firmed on  a  Re-hearing  9t  the 
Jiolls :  but  the  other  Party  having 
previously  appealed  from  another 
Pai^t  of  the  Decree,  the  second 
Appeal  brought  up  to  the  first. 
plackburn  v.  Jepson.  359 

)9*  Defendant  in  Custody  under  an 
Attachment,  and  a  Messepger  or- 
dered, discharged  on  putting  in 
his  Answer:  but  on  Exceptions 
allowed  the  Plaintiff,  not  having 
ficceptcd  the  Co&ts  resumes  the 
Process  where  it  stopped  :  if  Costs 
were  accepted  he  begins  a^ain. 
ffifl  y.  Turner.  372 


20.  Costs  on  Motion  against  settled 
Practice.     Hill  v.  Turner. 

Page  372 

21.  Order  to  dismiss  a  Bill  for  want 
of  Prosecution  not  of  course 
pending  a  Reference  on  Motion ; 
the  Title  alone  being  in  question. 
Biscoe  V.  Brett,  377 

22.  Order  for  Production  of  Papers 
in  a  Trial  at  Law  limited  to  those 
referred  to  by  the  Answer  of  the 
particular  Defendant;  and  not 
extended  to  any  other  Answer  ex^ 
cept  upon  a  Trial,  directed  by  the 
Court;  when  the  Production  is 
more  general.      Jdarsh  v»  SibbaliL 

375 

23.  Papers  referred  to  by  i^n  An- 
swer read  as  Part  of  it.  SjS 

24.  Order  for  exafnining  a  Defend* 
ant  by  ^  Co?defendant  on  the  Al- 
legation of  no  Interest  in  the 
Matter,  to  be  examined  to :  that 
being  the  true  Construction  of 
the  general  Form,  that  he  is  not 
interested,  or  not  in  the  Matten 
in  question  in  the  Cause ;  andaoj 
Objection  to  his  Evidence  roust 
be  taken  at  the  Hearinc[.  i/irr- 
ray  v.  Shadwell.  401 

25.  Ground  of  permitting  De/endsfit 
to  be  examined  for  a  Co-defcrni- 
ant,  that  the  Plaintiff  might  unite 
distinct  Claims  with  the  View  of 
depriving  the  Parties  of  each 
other's  Evidence.  405 

26.  Ground  of  the  Practice,  rcqoir* 
ing  for  the  Examination  of  a  De- 
fendant by  a  Co-defendant  gell^ 

nl 
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ral  Alirgation  of  no  Interest,  or 
Done  in  the  Matters  in  question 
in  the  Cause,  that  though  he  may 
have  no  direct  Interest  in  tb6  Sub- 
ject of  Examination,  he  may  in 
the  Result  hate  an  Interest  in  that 
Subject,  the  Effect  perhaps  of  that 
Examination.  Pog^  405 

27»  Order  Kisi  to  stay  Proceedings  at 
Law  obtained  on  Motion  after  the 
last  Seal  in  the  Vacation,  the 
Brief  not  having  been  delivered  to 
Counsel  on  the  Seal  Day,  dis- 
charged with  Costs  for  Irregula- 
rity.    SJtarpy,  Ashton.  412 

See  Injunction' 4,  5.  Inter- 
pleader 2.     Pleading  5. 

PRECEDENCY. 

Order  of  Precedency  between  the  At- 
torney-General and  Solicitor-Ge- 
neral, and  the  King's  Serjeants. 

422 

PRIVATE  LETTERS. 
See  Injunction  1,  2,  3. 

PRIVILEGE. 

1.  Privilege  of  a  Witness  from  Ar- 
rest: as  a  Person  going  to^malTc 
an  Affidavit,  before  a  Master.  374 

2.  The  Application  to  discharge 
inust  be  to  the  Court  of  which  the 
Proceeding  is  a  Contempt.       374 

d.  Witness  attending  Arbitrators  up- 
on an  Arbitration  under  an  Order 
of  Court  protected  from  Arrest. 

395 


4.  Protection    from    Arrest   during ' 
Attendance  through  an  Interval  of 
Adjournment  to  another  Period  of 
the  same  Day  at  the  same  Place. 

Page  29^ 

See  Bankrupt  25. 

PROMOTIONS. 

Seepages  176  and  421. 

PROTECTION. 
Sec  Privilege  generally. 


R. 

RECEIVER. 

See  Jurisdiction   1,  2.      Prac- 
tice 8.  14. 

REDEMPTION,  EQUITY  OF. 
See  Vendor  and  Vendee  5. 

9 

RENEWAL. 
5ftf  Appointment  1.    Contribu* 

TION    1. 

'    RENT.  , 
See  Apportionment  1. 

RESIDUE. 
See  Trust  5,  5. 

RESULTING  TRUST. 

See  Appointment  2.      Trust  4, 
11,  12. 

REVOCATION. 

1.  Devise  of  the  equitable  Fee/  un- 
G  g  3  der 


us 
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itx  a  Contract  to  purchase^  pro« 
Toked  by, the  Conveyance  to  a 
Trustee  and  his  Heirs,  to  such 
Uses  as  the  Devisor  should  ap- 
poiDt  by  Deed,  with  Two  Wit- 
nesses, or  Will ;  with  Remainder 
to  him  for  Life,  to  the  Trustee  for 
the  Life  of  the  Devisor,  to  bar 
Dower,  and  to  the  Devisor  in 
Fee.  Rawiins  v.  Bur gis.  Page  382 

2.  Devise  not  revoked  by  merely 
taking  the  legal  Estate.  385 

3.  Distinction  between  Intention  and 
Alteration  of  Estate,  as  the  Ground 
of  Revocation  of  a  Will.  386 

4.  Revocation  by  FeofTment  to  such 
Uses  as  the  Devisor  shall  appoint, 
¥rith  Remainder  to  himself  in 
Fee.  386 

5»  Distinction,  where  Partition  was 
the  sole  Object.  386 

6.  Revocation  by  a  Contract  to  sell 
a  <levised  Estate.  387 


s. 

SCRIVENER. 

5^eATT0R9BT  1,  2.     Bakkrupt 
2,3. 

SEQUESTRATION. 
Set  Practice  11. 

SERVICE. 
See  Interpleader  2. 

SHIP. 
1.  liability  to  l^cpairs  o{  a  Ship 


upon  the  registered  Title ;  thoogh 
without ractual  Notice;  as  if  re- 
gistered under  a  general  Direction 
to  an  Agent  to  take  an  efleclual 
Security.      Ex  parte  Mackell. 

P0ge  2l6 

2.  Possession  of  some  Owners  the 
Possession  of  all.  217 

3.  Part  Owners  of  a  Ship  lire  Te- 
nants in  Common,  not  joint  Te- 
nants.   Ex  parte  Yaimg.         2^2 

4.  No  Lien  therefore  on  the  Share 
of  one,  a  Bankrupt,  having,  beea 
also  managing  Owner,  for  Ontit, 
Freight,  &c.  due  to  the  othen. 
Ex  parte  Young.  241 

SIMONY. 
See  Pleading  7* 

SOLICITOR. 
See  Attorney  generally.   iNjirvc- 

TION  17. 

SPECIALTY. 
See  Waiver  1. 

STATUTES. 

Statiitc  39  &  40  Geo,  3.  c.  98.    Set 

Accumulation  1,  2. 
21  Jac.  I .  c.  19.  t.  11.    Set 

Bankrupt  5. 
of  Limitations.     See  Debt 


1.    Devise  9. 

SUPPLICAVIT. 

I.  Order  for  Security  under  a  Sifp- 
pUca/tit  on  Ariiclefi  exhibited  by  » 

Wife 
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Wife  aguost  ber  HuiibaDd,  vodct 
Statdte  SI  J«.  I.e.  9.  Hryn'i 
Cme.  Page  182 

SURRENDER. 

i.  Distinction  as  to  supplying  the 
Wsnt  of  Surrender  in  certain 
Cmcs  to  support  a  Devise  of  Co- 
pyhold Estate,  and  refusing  to  aid 

.  ft  defective  Execution  of  a  Devise 
of  Freehold.  130 

S.  Surrender  not  supplied  for  a 
Child  under  a  Devise  in  general 
Terms,  not  mentioning  Copyhold 
Estate,  and  not  executed  to  pass 
the  Freehold.     Sampton  v.Samp- 

aom.  ssr 


TERM. 

&e  Account  ]. 

TITHES. 

1.  Decree  for  Tithes  in  London  at 
S*.  9d.  in  the  Pound  under  the 
Sututc  37  Htn.  8.  c.  1 2 :  the  Oc- 
cupiers not  proving  any  certain 
customary  Payment  in  lieu  of 
Tithes;  which  Payment  will  ex- 
empt an  individual  House  if  usual- 
ly made  a  sufficient  Time  to  ac* 
4]Uire  the  Character  of  customary; 
though  within  Time  of  Memory^ 
and  not  general  throHgh  tlte  Place 


6r  Parish.  Tht  Wvit»  Md  Mi- 
nor Cmotu  tf  St.  PmVt  Y.  Kettle. 
FageX 

8,  Mere  Non-payment  of  the  Tithet 
under  the  Statute  is  n»t  aa  An- 
swer, as  it  would  not  be  to  the 
Claim  of  Tithe  at  ConifflMi '  Law. 
The  IFarde*  and  Minor  Canaiu  of 
St.  PavTs  T.  KellU.  I 

3.  An  Issue  refused  under  theCii^ 
cumstauces:  1st.  Mis-pleading; 
the  Defendants  not  stating  cus- 
tomary Payments  by  their  An- 
swer ;  but  adapting  we  tenui  Pay- 
ments, disclosed  by  Ibe  Answer 
to  their  crosa  Bill,  iacteftd  of 
moving  for  Leave  to  file  a  supple- 
mental Answer;  Sdly,  the  Impro- 
bability  of  establishing  those  Pay- 
ments after  two  unsuccessfulTrials 
at  Bar  in  another  Caoie.  T^e 
Warden  and  Minor  Canont  of  St. 
Paul's  V.  Kettle.  1 

i.  Composition  for  Tithes,  reerfved 
after  the  Death  of  the  Incumbent 
by  the  Successor,  apporlioned 
with  reference  to  the  respective  Pe-'' 
riods  of  -Enjoyment.  Ayntky  v* 
JVordrmrth.  <31 

See  Plsadikg  7. 


TRIAL  AT  LAW. 
See  Practice  21. 

TRUST. 
1.  TniitofaTerm  during  theretpBC- 
.    tive  Minorities  of  the  respective 
XtDUti 


448 
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Tenants  for  Life  or  in  Tail  in  Pes* 
session,  &c.  to  receive  and  lay 
out  the  Rents,   &c.  in  Stock,  to 

^  accumulate^  for  such  Persons,  as 
should  upon  the  Expiration  of 
such  Minorities,  or  Death  of  the 
.Minors  be  Tenants  in  Possession, 
or  entitled  to  the  Rents,  and  of  the 
Age  of  twenty-one,  too  remote ; 
iEud,  being  void  in  its  Creation,  is 
incapable  of  Modification,  so  as  to 
establish  it  in  the  Extent,  to  which 
it  might  have  been  originally  car- 
ried. Lord  Southampton  v.  Mar^ 
guts  of  Hertford.  Page  54t 

t.  Trust  of  Rents  of  Leasehold 
Estate^.to  accumulate  and  t>e  laid 
out  in  Freehold  Estates,  to  be  set- 
tled, ceased  at  the  Age  of  twenty- 
one  of  the  first  Tenant  in  Tail. 
Pkippt  V.  Kelynge.  57 

3.  Marriage  held  to  have  been  with 
Consent,  of  a  Trustee  under  a 
Will,  though  expressed,  not  abso- 
lutely but  in  general  Terras  ;  that 
he  would  not  stand  in  the  Way  of 
any  Arrangement  by  the  Co- 
Trustees,  Ace. ;  and  advising  a 
Settlement ;  having  previously  en- 
couraged the  Proposal ;  and, 
though  Fraud  was  not  imputed, 
having  a  Prospect  of  Benefit  from 
the  Forfeiture,  D'Aguilar  v. 
Drinkwater,  225 

4.  Money  produced  by  the  Sale  of 
real  Estate,  bequeathed  for  charit- 
able] Purposes  a  resulting  Trust 
for  the  Heir.     GMs  v.   Rumsey, 

5.  Executors,  having  equal  Legacies 


1 


for  their  Care  and  Trouble  Tnu« 
tecs  of  the  Residue  for  the  next  of 
Kin.  Gihhs  y,  Rumsey.    Page  29^ 

6.  Residuary  Bequest  to  Trustees 
and  Executors,  described  both  by 
their  Character  and  Names,  to  be 
disposed  of  to  such  Person  and 
Persons,  and  in  such  Manner  and 
Form,  and  in  sOch  Sum  and  Sums 
of  Money,  as  they  in  their  Discre- 
tion shall  think  proper  and  expe- 
dient, an  absolute  Interest  to  them 
beneficially ;  or  an  absolute  Power 
of  Appointment :  excluding  tbe 
next  of  Kin,  and  the  Heir  as  to 
the  Produce  of  real  Estate. 
Gibbs  V.  Rumsey.  29^ 

7.  If  a  Trust  is  imposed,  the  Traces 
cannot  take  beneficially ;  tboagk 
the  Trust  may  be  too  indefinite  for 
Execution.  297 

8.  Distinction  between  express  Trust 
for  an  indefinite  Purpose,  aod 
where  from  the  indefinite  Nature 
of  the  Purpose  the  Court  con- 
cludes, that  a  proper  Trust  could 
not  be  intended  ;  though  tbe 
Words  import  Trust.  The  Prin- 
ciple of  the  latter  Case  not  applied 
to  express  Trust  29^ 

9.  Codicil,  requiring  and  entrestiog 
the  Executor,  who  was  also  resi- 
duary Legatee,  by  Will  or  Dwd 
to  settle  and  secure  ^500,  to  be 
paid  at  his  Decease  :  tbe  Tes- 
tator declaring,  that  he  had  omit- 
ted to  express  it  in  his  Wll,  Bot 
doubting,  thtit  the  Executor  «iU 
readily  comply  with  the  Reqoort; 
a. Trust,  by  Way  of  Legacy  oat  of 


TABLE  OF  CONTENTS, 


i46 


the  Assets  :  not  a  Condition  im- 
posed, independent  of  them.  Tay- 
hr  V.  George.  Page  378 

10.  Appointmentof  a  Suraof  Money 
by  Will ;  the  Appointee  to  pay  an 
Annuity,  and  give  Bond  for  the 
Payment.  The  Appointment  laps- 
ing by  the  Death  of  the  Appointee 
in  the  Life  of  the  Testator,  the 
Annuity  a  Trust  by  Way  of  Le- 
gacy, not  a  Condition.  38 1 

11.  Resulting  Trust  by  a  joint  Ad- 
vance upon  a  Purchase  in  the 
Name  of  one.   IVrayy,  Steele.  388 

12.  General  Devise  and  Bequest  to 
Executors,  having  equal  Legacies 
of  Stock  for  Mourning,  their 
Heirs,  Executors,  &c.  on  tbe 
especial  Trust  to  devote  all,  both 
real  and  personal,  to  Debts,  Le- 
gacies, and  Annuities,  a  resulting 
Trust  of  the  Residue,  Southouse 
V.  Bate.  396 

See  Charity  4.    Devise  9- 


V. 

VENDOR  AND  VENDEE. 

!•  Purchaser  not  compe^""''  ♦o  take' 

a  doubtful  Title ;    d  •;    ?.iling  on 

the  Questions, whether  a  Deed, not 

-  delivered,  but  merely  retained  by 

the  Vendor,  until  Payment  of  the 

Money,  could  be  considered  as  an 

Escrow  :  in  that  Case,  as  between 

a  Judgtpent  Creditor  ai^d  the  As* 

signeei  iinder  the  Bankruptcy  of 

the  Vendor,  whether  Payment  to 

the  Assignees  would  be  a  Perform* 

Auce  of  the  Condition^  making  the 


Deed  absolute  from  the  Beginning, 
and  any  Conveyance  from  the  As* 
signees  inoperative  :  if  not  an 
Escrow,  but  absolute  from  tlie 
Commencement,  whether  with  re- 
ference to  the  Statute  21  Jama  1. 
c.  19*  s.  9*  the  Judgment  would 
be  operative  as  against  the  Lien  of 
the  Assignees  for  the  Price  ;  and^ 
if  not,  what  would  prevent  its 
attaching  on  the  Estate.  Shper 
V.  Fish.  Poge  145 

2..  The  Rule  against  compelling  a  .; 
Purchaser  to  take  a  doubtful  Title,  ^ . 
at    least,    as  old   as   Sir  Joseph 
Jelyll^  Time.  149 

3.  Purchaser  pendente  lite  from  the 
Defendant  in  a  real  Action  bound 
by  the  Judgment.  '  205 

4.  So  upon  a  Writ  of  mesne  under 
the  Stat.  Westminster  2.  205 

5.  Assignee  of  the  Equity  of  Redemp* 
tion  pending  a  Suit  for  Redemp- 
tion bound  by  the  Decree.       20/ 

6.  Purchaser  of  an  Estate^  charged 
with  Debl§,  pending  a  Suit  by  Cre- 
ditors, bound  by  the  Decree.    207 

7.  Judgment  confessed  after  a  Bill  of 
Force losu I  e  ineffectual  against  tha 
Plaintiff.  207 

8.  Vendor's  Lion  on  the  Estate  for 
the  Purchase  Money  not  dis- 
charged by  taking  Bills  of  Ex- 
change ;  which  arc  to  be  consi- 
dered, not  as  a  Security,  but  as  a 
Mode  of  Payment.  Mills  v.  Grants 

'306 

9.  As  to  the  Effect  of  a  Security  of 
a  third  Person  upon  the  Vendor^s 
Lien  on  the  Estate  for  the  Puf* 
chase  Moneyi  Qiiorrc*  309 


450 


TABLE  OF  CONTENTS. 


.  10.  Contract  for  Land  by  Letters 
sufficient  within  the  Statute  of 
Frauds:  not  specifically  executed, 
unless  upon  a  fair  Interpretation 
importing  a  concluded  Agreement; 
and  not  doubtful,  whether  only 
Treaty.      Stratford  v.  Bosxoorth. 

Page  341 

11.  Words  construed  so  as  to  have 
some  Meaning,  rather  than  re- 
jected: therefore  Vendor  propos- 
ing a  Price,  clear  of  all  Expeuces, 
construed,  that  the  Purchaser 
should  bedrthe  Expcnce  of  making 
out  the  Title  ;  the  Law  imposing 
on.  him  the  Expence  of  the  Con- 
veyance.     Stratford  v.  Bosworth. 

341 

12.  Purchaser  before  Conveyance 
the  Owner  in  Equity  for  almost 
efery  Purpose  ,  as  to  Profit  and 
Loss  ;  but  before  Payment  may 
be  restrained  from  cutting  Tim- 
ber. As  between  his  Representa- 
tives, it  is  real  Estate.  389 

See  Practice  8. 

VISITOR. 
SeeCuAfLiTY  1. 


Curtis  V. 
Page  416 


AVAIVER. 


1.  Specialty  Security  not  waived  by 
ii  Piomisory  Note  taken  for  the 


Balance   of  Account. 
Rusk. 

WASTE. 
See  Injukctioh  15,  l6m 

WIDOW. 

See  Election  Q. 


WILL. 

1 .  Will,  if  extrinsic  Evidence  coald 
be  admitted,  not  to  be  constracfl 
by  Matters  posterior  to  its  Execu- 
tion. 199 

2.  General  Rules  of  Construction  of 
a  Will.  271 

3.  Construction  of  a  residuiiy 
Clause,  after  a  Bequest  to  dit 
Testatrix's      younger     Cbildreo, 

'^  but  in  case  I  shall  have  bot 
*^  one  Child  living  at  the  Time  of 

o 

"  my  Decease,"  or  all  but  one  die 
under  twenty-one  and  unmarried, 
to  another  Family  !  not  a  Coixfi* 
tion  :  established  therefore  in  tbi 
Event  of  the  Testatrix's  Detth, 
having  never  had  a  Child.  Jfif- 
ray  V.  Jones.  313 

4.  Will  construed  without  regard  to 
the  Instructions.  31S 

See  Construction  4,  and  Dsvisi 

generally. 
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WITNESS. 
5fe  Privilegx  1,  2,  3,  A* 
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CASES  IN  CHANCERY* 

rfioald  W  lodged  with  his  BanlerSy  and  the  B^Iante,  aftei^  1^14. 

adjuithig  their  Account^  paid  to  his  AttonieySj  made-thd 
following  DispositioD : 

''  Should  the  whole  of  this  Silm  be  received  at  staled 
*^  Periods,  I  give  and  bequeath  out  of  it  j£!lOOO  to  Co^ 
^  lonel  SydenfuttHt  £1000  to  General  Home,  <£dOOO  to 
*'  Matthew  Joseph  Smith,  £1000  to  Joseph  Cooke,^  my 
*^  Godson,  £1000  to  Henry  Cosby^  my  Godson,  <£lOOO 
''  to  Joseph  Briggs,  my  Godson ;  to  the  'Daughter  of 
*'  Major  Thomas  Fitzgerald,  by  Name  Sarah,  £2000  of 
^  lawful  Money  of  Great  Britain.  I  give  and  bequeath 
'*  ^1000  of  this  Debt  for  the  Use  of  the  Poor  of  the 
^'  Town  of  Woolvcich,  in  Kent;  the  Interest  arising 
''  therefrom  to  be  annually  applied  to  such  distressed  Ob-^ 
'^  jects  as  the  Churchwardens  and  Minister  of  the  Church 
**  shall  think  proper,  and  this  Suin  to  be  entirely  under 
^'  their  Guardianship  and  Care,  my  Trustees  seeing  it 
'/  safely  secured  for  the  Purpose  above  mentioned,  viz. 
"  die  ReKef  of  distressed  Objects.  From  this  Deb|  of 
^'  his  Highness  1  bequeath  «£500  to  the  Charity  School 
*'  at  Madras,  for  the  Education  and  Maintenance  of  SoU 
'^  diers'  Children,  and  other  Orphans ;  and  ^500  to  the 
'*  different  Hospitals  at  Bath,  to  the  Relief  of  such  Ob^ 
''  jects  as  are  annually  sent  to  them.  I  have  here  be* 
''  queathed  £11,000  to  several  Purposes.  Should  this 
**  just  Debt  from  the  Nabob  be  paid,  ^there  will  be  com- 
''  ing  to  me  £  12,000,  exclusive  of  any  Demands  from  the 
*^  Hovse  of  Devaynes,  and  Co.,  and  I  leave  ^iOOO  iraap-^ 
"  propriated  for  Casualties.*'  ♦♦♦♦♦♦  «  Should 
''  any  of  the  Legatees  mentioned  in  the  last  twenty^second 
*<  Paragraph,  be  deed  at  the  Time  of  tAy  Decease,  or  ere 
**  the  whole  of  thb  Sum  is  received  olit  of  the  Nabob's 
^<  Hands,  in  such  Case  I  give  and  bequeath  such  Legacies 
**  to  the  eldest  Son  of  Mr.  Charles  Smith,  or  on  his  De* 

B  a  '*  ceaae 


I  CASES  IN  CHANCERY. 

18i4k         *'  ^casc  to  hb  second  Son.**    #♦*♦#♦     «  After  all 

y^^^  *'  Ae  Legacies  are  paid  (except  those  mentioned  from  the 

''  Nabob^s  Debt  due  to  me,  as  they  may  require  Time), 

FxTzociiALD.    ^^  ^^  ^^^^  Balance  as  shall  remain  Overplus  (exclusive  of 

''  the  Nabob'3  willed  to  Mr.  Smithes  Sous),  to  be  equally 
*'  divided  amongst  the  Trustees,  or  the  Survivors  of 
*'  them/' 

The  Testator  appointed  bis  Wife  to  act  jointly  with 
Major  Thomas  Fitzgerald,  and  two  other  Person3»  as 
Trustees  of  his  Will ;  and  died  in  17{)0. 

,  By  an  Indenture,  dated  the  lOlh  of  Jult/,  1805,  the  East 

/nJm  Company  appropriated  an  annual  Sum  tofoima 
Fund  for  Payment  of  the  private  Creditors  of  the  Nabob. 
The  surviving  personal  Representative  of  the  Testator  was 
a  Party  to  that  Deed;   and  jf43,SlC:  lj)i:  4rf.  was,  in 
1810,  awarded  as  the  Sum  due  to  the  Testator.     Manj 
of  the  Legatees  died  in  Testator's  Life-time.     The  Bill, 
filed  by  the  two  Sons  of  Charles  Smith,  contending,  that 
by  the  Arrangement  with  the  £^5^  India  Company  tbe 
Debt  due  to  the  Testator  became  liquidated,  and  ought 
according  to  the  true  Construction  of  tiie  Will  to  be  con- 
sidered as  paid  on  the  10th  of  July,  1805,  prayed,  that  tbt 
Rights  of  all  Parties  might  be  ascertained,  &c. 

The  Questions  were,  1st,  W^hether  the  Debt,  due  hj 
the  Nabob  of  Arcot,  was  specifically  bequeatlied  :  if  not, 
2dly,  Whether  the  Residue  of  that  Debt,  beyond  the 
Afnount  of  the  Legacies,  given  out  of  it,  and  not  lapsed, 
passed  under  the  residuary  Clause  to  tbe  Trustees,  or  to 
t)ie  two  Sons  of  Mr.  Smith  in  Succession,  or  was  undii- 
posed  of. 
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Sir  Samud  Romilly,  Mr.  Hart,  and  Mr.  Troncqr,  for  1814. 

the  Plaintiffs.  ^T"^ 

Smith 

V. 

Mr.  Benyon,  and  Mr.  Mitfcrd,  in  support  of  the  Cha-   FrrzoBRAii. 
ritable  Legacies ;    Mr.  Leach,  and  Mr.  PhUlimore,  for 
the  other  Legatees ;  claiming  specific  Portions  of  the  D«bt 
from  the  Nabob  of  Arcot. 

Mr.  Ricliards,  Mr.  Cooke,  and  Mr.  Barber,  for  the 
Trustees,  claiming  under  the  residuary  Clause  \  and  insist- 
ingy  that  all  the  Legacies  were  pecuniar/. 


The  Mastir  of  the  Holls. 

The  first  Question  is,  wlicther  the  Legacies,  "given  out  of       -f'^*  22. 
the  Debt  of  the  Nabob,  are  to  be  considered  as  specific,  or 
in  other  Words,  whetlier  that  Debt,  whatever  its  Amount 
might  be,  was  not  intended  to  be  divided  among  the  Le- 
gatees.    The  same  Legacies  may  be  specific  in  one  Sense,    Legacies  spe« 
and  pecuniary  in  another ;  specifu:,  as  given  out  of  a  par-  ciAc  in  one 
ticular  Fund,  and  not  out  of  the  Estate  at  large ;  pecuniary,  ^^?**  •  **  ®"*  ^    , 
as  consisting  only  of  definite  Sums  of  Money,  and  not  ^    J     >  u  ar 
amounting  to  a  Gift  of  the  Fund  itself^  or  any  aliquot  niarv  in  ano- 
Part  of  it.  thcr ;  as  of  do. 

• 

finite  Suras  of 

This  Testator  has -not  directed  the  Debt  of  the  Nabob  Money ;  not 

to  be  divided  among  these  Liegatees  in  a  given  Proportion;  ^    \  .^    ^^ 
_,  .  -o         .tj.i-i.      Fund  Itself,  or 

but  gives  to  each  a  precise  Sum,  to  be  paid  out  of  that      v   1'  u  t 

Debt,  whenever  it  should  be  recovered.     It  seems  suffi    p^^p^  ^^  ^^^ 

ciently  evident,  that  he  conceived,  the  Legacies,  given  to 

them,  would  exhaust,  or  nearly  exhaust,  the  whole  Debt, 

according  to  his  Computation  of  its  Amount :  but  still  a     Distinction 

Gift  of  a  Sum  of  Money,  though  with  ever  so  plain  a    ®^^^"  * 

'  •  gacyofaSum 

of  Money, 

though  with  a  plain  Reference  to  the  Fund,  out  of  which  it  is  given, 

and  a  Bequest  of  the  Fund  itself  with  all  the  Chances  of  its  actual 

Amount. 

B  3  Reference 
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IS  14.  Reference  to  the  Amount  of  the  Fund^  out  of  which  it 

''^^^^  is  given,  is  very  different  from  a  Gift  of  the  Fund  itself, 

Smith  ^. 

with  all  the  Chances  of  its  actual  Amount.      From  the 
FiTzoEaALfi.    Manner,  in  which  a  Testator  has  divided  what  he  conceives 

'  to  be^a  small  fund,  we  cannot  tell  with  any  certainty,  that 
^e  would  have  divided  a  much  larger  Sum  in  precisely  the 
same  Manner.     He  might,  if  aware  of  the  Amount,  have 
varied  the  Proportions,  or  let  in  other  Obj^ts  as  Legatees. 
Suppose  in  this  Instance,  the  Testator  had  conceived  the 
Pebt  to  be  of  three  Times  its  Amount:    what  certainty 
have  we,  that  he  would  in  that  exact  Proportion  have  in- 
.  creased  the  Legacy  to  the  Poor  of  Woolwich  f    There  is 
but  one  Case^  in  which  the  Principle,  contended   for  by 
Cordellv.Ngr  these  Legatees,  was  acted  upon:  Cordellv^  NQden(a)\ 
den,  2  Vern.        jjjg  Testator,  beginning  his  Will  thus,  "  I  dispose  of  my 
14*j  IhatLegar  w  ggtat^  i^fter  mentionedy  and  what  else  I  have  in  ike 
^i^tho7u^T^  ""  ^"^^'^  ™  Manner  and  Form  following,"  distribtited  hii 
in  nr      *t  Estate  among  his  Relations ;    the   particular    Legaciei 

to  their  Lega*  Itrooupting  to  nearly  the  Value  of  his  whole  personal  Bi- 
des under  the  ta^^  *  ^^^  i^  ^as  increased  at  his  Death:  tfie  Court  deter- 
Heneral  Intro-  mined,  that  the  Surplus  should  go  among  the  Legatees  in 
d  action,  de*  '  proportion  to  their  Legacies.  That  is  a  Case,  whicb^  1 
daring  the         believe,  has  never  beei}  followed^  afid  Lord  Alvunley^  ip 

I    a     ispo-     ci^j^jfigii  y,  Lewthwniie  (b)    says   expressly,    that  in  so 
sition  of  all  the   ,.     .,     .       ,     o      ^     ./ C    ^         j-j     t  i.      .i. 

Estate  oistribqtiug  the  Surplus  **  the  Court  did' what  could  not  be 

ruled.  ''  warranted."    My  Opinion  is,  that  these  Legatees  are  en- 

titled, to  nothing  mora  than  the  Sums  of  Money  be- 
i}iieath^d  to  them}  with  Interest  thereon  from  the  Tune  of 
]^ayment,  which  seems  to  be  fixed  by  the  Teatator  hiai* 
se}f,  to  the  Time,  when  t)ie  Debt  should  be  recoftredj 
and  the  Trustees  admit,  that  it  ia  to  be  considered  as  v^ 
fovered  from  the  Time  of  the  Agreement  between  tk 
jNabob*s  Creditors  and  the  Easi  India  Company. 

(aj  2  Vcm.  148.  fU  2  Va.  jun.  465.  See 

Page  471. 

U()op 
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Upon  die  other  Question,  as  to  the  Residue  of  the  1814* 
Cf^bti  I  ha^-e  entertained,  and  still  entertaiq,  a  great  deal  ^^^^ 
more  Doubt.     It  is  uncertain  upon  the  Will,  whether  the  ^ 

Testator  intended  to  give  that  Surplus  to  the  renduary  Le*   Fitzox&aUw 
gateesy  or  to  Mr.  Smith*s  Sons,  or  whether  it  is  undis- 
posed of.     If  the  Words  «<  willed  to  Mr.  Smith's  Sons^ 
were  left  out^  it  would;  be  undisposed  of;    for  then  the 
Clause  would  run  thus,  ''  all  such  Balances  as  shall  re* 
^'  foain  Overpkis  (exclusive  of  the  Nabob's)  to  be  equaUj 
^*  divided  among  the  Trustees,**   But  the  Trustees  say,  thej 
are  excluded  from  nothing  but  that  Part  of  the  Debt^ 
before  given  to  Mr.  Smit/1'9  Sons.     Mr.  Smithes  eldest 
Son  on  the  other  Hand  says,  that  by  the  preceding  P^ut 
no  Balances  had  been  given  to  him^  or,  failing  him,  to  kis 
Brother;  but  that  they  were  merely  substituted  m  the 
Place  of  such  Liegati^s  as  might  die  in  the  Testator's 
Life-time,  or  before  the  Debt  should  be  recovered.    The 
Testator  is  therefore  to  be  understood  as  saying,  either  that 
he  had  before  given  tlie  Balance  or  Overplus  of  the  Na- 
bob's Debt  to  Mr.  Smith's  Sons,  or  that  he  thereby  gave 
tlie  same  to  them ;  and  Cases  were  cited,  to  shew,  that  the    Legacy  by  Re- 
Recital  of  a  Gift,  though  nothing  had  in  Fact  been  given,  cital ;  if  not 
would  amount  to  a  Gift.    The  Language  does  not  pro-  inconsiktent 
perly  import,  and  I  do  not  conceive  the  Testator  intended,  ^ .     present 

to  make  any  Bequest  to  Mr.  Smith's  Sons  by  this  resi-  ^  \ '  ^^ 

fcrnng  to  an- 
duary  Clause..    It  refers  to  something,  as  already  done ;  decedent  Gift. 

something,  thftt  he  had  given,  or  supposed  he  had  given,  to 
them.  If  in  the  preceding  Part  there  was  nodiing,  that 
could  in  any  Way  answer  the  Description  of  what  he  here 
says  he  had  willed  to  them,  there  would  then  be  Room  for 
the  Application  of  the  Doctrine,  that  a  Declaration  by  a 
Testator^  that  he  had  given  sometliing,  is  sufficient  Evi- 
dence of  an  Intention  to  give  it;  and  amounts  to  a  Gif^ : 
but  the  Question  here  is,  whetlier  he  did  not  mean  to  de« 
scribe,  however  inaccurately,   that,  which  he  had  before 

B  4  actually 
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.181 1. 

6.M1TU 

FlTZG£RALD. 


No  Implica- 
tion of  Legacy 
from  neutal, 
unless  clearly 
nothing,  to 
wbicli  it  can 
Tcfer,  in  llic 


actually  given.  What  he  had  given  to  them  was,  lapsed 
!Re|;acie8,  and  Legacies  of  Persons,  who  should  die,  before 
the  Debtmii^ht  be  recovered.  Lapsed  Legacies  would 
undoubtedly  have  constituted  Part  of  the  Residue ;  and  in 
that  Sense  would  be  Overplus ;  and  though  they  cannot 
with  much  Propriety  be  called  liafances,  yet  of  tlie  two 
it  is  more  probable,  that  the  Tesftaior  here  adds  one  to  the 
great  Number  of  Inaccuracies  of  Language,  which  occur 
in  this  Will,  than  that  he  lied  forgotten  what  he  had  in 
the  preceding  Page  really  given  to  Mr.  Smiih*n  Sons ;  and 
meant  here  to  state,  as  given  to  them,  sometliing  different 
from  what  he  had  actually  given.  Without  denying,  that 
the  Recital  of  a  Gift,  as  antecedently  made,  may  amount 
to  a  Gift,  the  Court  ought  to  see  very  clearly,  that  there 
is  nothing  in  the  Will,  to  which  the  Recital  can  refer,  be- 
fore it  is  turned  into  a  distinct  Bequest :  otherwise  m  in* 
accurate  lestator  may  be  held  to  make  a  second  Beqnest, 
when. he  bar  only  made  an  incorrect  Reference  to  the  first. 
However  unnecessary  it  may  have  been  in  this  Case  to 
make  any  Saving  out  of  the  residuary  Clause  of  what  had 
been  given  to  Mr.  Smith's  Sons,  yet  my  Conception  b, 
that  what  had  been  given  to  them  was  all  the  Testator 
meant  to  exclude  his  Trustees  from  taking. 


It  is  not  necessary  to  find  express  Intention  to  give  then 
this  Residue.  Probably  the  Testator  had  no  distinct  Inten* 
tion  with  regard  to  it ;  not  conceiving,  that  any  Surpluf, 
or  at  least  any  considerable  Surplus,  of  the  Debt  wouM 
exbt :  but  here  are  Words  sufficiently  large  to  give  them 
evejry  1  hing,  that  is  not  expressly  excepted :  whereas  Mr- 
Smit/is  Sons  cannot  take  it  without  express  Bequest  to 
them.  My  Opinion  is,  that  here  is  no  such  express 
Bequest  to  tbera ;  and  consequently  the  Surplus  of  the 
Nabob*s  Debt  makes  Part  of  the  Residue. 


MILLS 


CASES  IN  CHANCERY^ 


MILLS  V.  FRY.  ^^^^ 

T  JPOX  a  Motioli  to  put  the  Plaintiff  to  his  Election    Order  to  com- 
V  >    to  greeted  at   I^w  or  in  Equity  an  Order  had  pel  Electior)  to 
be#*ii  obt'iin$-d  oy  the  Plaintiff  for  the  usual  Reference  to  P">c«cd  at  Law 
the   Mas;pi   to  enquire,  whether  the  Suits  were  for  the  ^"^  *"  Equity  of 
aauieMtaer.  .  Course  i  but, 

if  upoa  a  falsi 

_.    .,         f  T>      .#»      i.      t     TV  ^  Suggestion, 

Sir  bamuel  Ronulljf^  for  the  Defendant,  moved  to  stay  jjj^t  tbo  Suits 

Proceedings  at  l^w  pending  that  Reference;  Notice  of  arc  for  the  same 
Trial  havnig  been  delivered.  Matter,  dis- 

charged ;  and 

Air.  Leach,  for  the  PlainUff.  ,      ^^»'  Question, 

*  ^  if  of  any  Dit- 

ficulty,  re- 
Tht  Lord  Chancellor.  fe^-red  to  the 

Tlie  Motion  to  put  a  Plaintiff;  to  his  Election  to  pro-  ^^"ter;  and 

cced  at  Law  or  in  Equity  is  one,  that  may  be  made  with-  ,  .     .   ^ 

.   Kr    '  1     •       ni       -/r  J-    1  1      »tayed  in  the 

out  INotice,    and   the    rlaiiitift   comes  to   discharge  the  ^._ 

,   ,  .  °  meantime. 

Order ;  insisting,  that  it  ^as  obtained  upon  a  false  Allega- 
tion, that  the  Suits  are  for  the  same  Matter.  If  upon  that 
'Application  it  appears,  that  they  are  not  for  the  same 
Matter,  the  Court  does  not  refer  it  to  the  Master:  but^if 
the  Court  has  any  Difficulty  in  determining,  whether  they 
are  for  the  same  Matter,  or  not,  then  the  Reference  is 
directed ;  ani^  I  believe,  and  am  confirmed  by  the  Re- 
gister Ca^,  that  all  Proceedings  are  stayed  in  both  Courts 
in  the  meantime  (b), 

(a)  Mr.  Walker.  (h)  Bojid  v.  Ileinzelmdu: 

antCf  Vol.  I.  381. 
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18U, 

Ma^\o.  REES,  Ex  parte 

Relief  for  T\^-  Williams  by  his  Will,  dated  the  26th  of  June, 
Charities  by^  XJ  1711,  ga^  real  Estates  to  Trustees  for  200O  Yean 
Petition,  in-      fQf  charitable  Purposes;  and  in  1737  a  Decree  was  made 

•lead  of  Inform    for  carrying  the  Charity  into  Effect.     Under  the  hte 

mation,  under     ^  .    ^  ^>    t  ^   .  .  • ,  ¥>        •   • 

,    g       -         Act  of  Farliament  (a)^  td  provide  a  suounary  Remedy  m 

Oeo.d.  c  101  Cs^^  of  Abuse  of  Trust,  created  for  charitable  Purposes, 

being  limited  ^  Petition  was  presented  by  the  Trustees  \  stating,  that  on 
to  Questions  of  a  Survey,  lately  made,  of  the  Charity  Estates  with  tbe 

Abuse  of  Trust  View  of  re-letting  them,  it  was    discovered,  that  muj 

as  between  the  Years  ago  two  Meadows,  which  had  been  Part  of  a  firm, 

T'*nr*  *"^  belonging  to  the  Charity,  were  by  the  Tenant  exchanged 

th  rhft  't  ^^'^  *  Tenant  or  Agent  of  the  late  Earl  of  Grosvenor  fiar 

not  applicable  ^^^  Meadows  belonging  to  his  Lordship,  lying  contiguoas 

to  an  adverse  ^^  ^^^  Charity  Farm :  that  updn  examining  the  Minutes  A 

Claim  to  Land,  the  Trustees  no  Mention  was  made  of  tliis  Exchange; 

as  having  for-  that  it  was  not  their  Act ;  and  they  had  no  Power  to  ei- 

mcrly  belonged  change, 
to  the  Charity, 

The  Petition  prayed  an  Inquiry,  who  was  in  Posses- 
sion of  the  said  two  Meadows  belonging  to  the  Cbaritj; 
and  that  the  Possession  thereof  may  be  re-deliyered  to  tbe 
Petitioners ;  offering  to  restore  the  Meadows,  which  tbeir 
Tenants  held  by  Way  of  Substitute.  The  Atiormy-Gt* 
nerafs  Allowance  of  this  Petition  was  duly  certified  ac- 
cording to  the  Direction  of  tbe  Act ;  and  Copies  were  sened 
on  Lord  Grosvertors  ^gent  and  the  Tenants  of  the  two 
Meadows,  claimed  by  the  Charity :  but  no  Affidavits  were 
filed  in  support  of  the  Petition,  or  against  it. 

Mr.  Harl,  and  Mr.  Shadnell,  in  support  of  the  Pe- 
tition,  admitting,  that,   if  Lord  Grosvenor  objected,  Us 

{nj  Stat.  52  Geo.  3.  c.  101. 
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Right  could  not  be  determined  under  tliis  Act  of  Parlia-  1814. 

meut.  contended  for  the  Jurisdiction  to  the  Extent  of  a  ^"^ 

I\RBS 

Reference  to  the  Master  to  enquire^  who  is  in  Possession       ^    '    * 
of  the  Jj^ndf  and  under  what  CircuinstanceS|  to  enable  ibe 
Attornti/'GeHeral  to  form  his  Judgment. 

Sir  Samuel  Romilly,  and  Mr.  Heys,  for  Lord  Gros^ 
venor,  insisted,  upon  the  Words  of  the  Act  of  Parliament, 
that  there  was  no  Jurisdiction  for  the  Purposes  of  this 
PelitioD.  Here  is  no  alledged  Breach  of  Trust :  nor  is 
the  Direction  of  the  Court  necessary  for  tlie  Administra- 
tion of  the  Trust :  but  this  is  an  adi'erse  Claim  set  up  ou 
the  Part  of  the  Charity  to  anotiier  Person's  Estate.  The 
Legislature  did  not  mean  to  place  Parties  in  this  Situa- 
tion ;  that  they  might  be  deprived  of  their  Estates  by  a 
summary  Order,  with  this  limited  ^Fime  for  Appeal.  The 
Petition  was  not  opposed  on  Affidavit ;  as  that  would  hav^ 
given  Jurisdiction. 

The  Lord  Chancellor. 

Upon  thb  Act  of  Parliament^  with  reference  to  Cbt-  The  Jurisdic- 

rities,  (  generally  put  the  same  Construction  as  the  Mas-  tion  under  the 

ter  of  the  Rolls  put  with  great  Propriety  upon  the  Act  ^^*^-  ^^  ^^^* 

with  regard  to  Money  entailed  ('a  j;  that  the  Court,  though  ^'  ;     f 

It  has  Jurisdiction,  <5usht  to  consider  in  M  Cases,  whether  «    .  .      r     t 

,  ■        .    ,    ,  Petition  for  Id- 

it  is  fit  to  exercise  that  Jurisdiction,  or  to  put  the  Party  to  formation  in 

file  an   Information :  otherwise  in  many  Cases  this   Act  Cases  of  Abuse 

would  be  inconsistent  with   the  Safety  of  Property.     A  of  Trusits  for 

Defendant  in  a  Cause  has  various  Defences  by  Plea  of  Charity,  ancl 

Purchase  for  valuable  Consideration  without  Notice,  &c.  '*^^^^*  ^' 

but,  if  a  Person  can  come  with  a  Petition,  not  even  upon  %*,     '    . 

*^       Money  in- 

Affidavit,  and  leaving  the  Parly  to  state  his  own  Case  by  tailed  discrc- 
Affidavit,  widiout  the  Information,  which  as  Defendant  iu  tiouary. 

(a)  Stat.  40  Geo^  3.  c.  56.  Ex  parte  Sterne,  6  Ves,  1 56, 

a  Suit 
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Ex  parte. 


1814..         a  Suit  he  would  have  whose  Property  can  be  represented  ts 
^^v*'  safe  ?  I  do  not  think  1  ought  in  any  Case  to  direct  the  Re- 

'•  ^^.'^        fercnce  you  pray ;  but  certainly  not  without  previous  Inqd- 
ries ;  as  I  do  not  know,  in  what  Expence  I  may  involve  a 
Man  by  permitting  Trustees  to  come  here^  without  having 
before  the  Court  any  Persons  in  the  Nature  of  Defendants, 
to  inquire,  who  b  in  Possession  of  the  Property,  and  under 
w  hat  Circumstances ;  as  then  there  must  be  supplemeotil 
Petitions  to  bring  before  the  Court  those  Persons,  who,  if 
brought  in  the  first  Instatice,  might  have  shewn,  thai  Hat 
wa^  no  Ground  for  it.    The  Meaning  of  this  Act  i^  tkt 
the  Petition  is  to  proceed,  not  without  a  Defendant,  bo^ 
as  upon  an  Information,  with  a  Defendant;  and  my  View 
of  it  is,  tliat  in  Cases,  where  there  is  a  Charity  Tmst  Estate^ 
and  the  Question  is  only,  whether  the  Revenues  are  pro- 
perly distributed  as  between  the  Trustees  and  the  Ob- 
jects of  the  Charity,  this  Mode  by  Petition  maybewrj 
convenient :  but,  if  the  Qu^tion  to  be  decided  is,  mht" 
ther  Land,  alledged  to  be  Charity  Land,  was  ever  so,  a4 
if  it  ever  was  Charity  Land,  whether  it  has  been  by  Ptaf* 
chases  transferred,  so  that  the  Trust  cannot  attach  upoo  i, 
Petition  is  a  very  inconvenient  Mode  of  decidif^  tbtt 
This  is  not  the  first  Time,  that  I  have  refused  a  Pelitiod, 
that  brought  before  me  no  Defendant. 


The  Petition  was  (discharged  without  Costs, 


ATKINSO, 
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ATKINSON,  Ex  parte.  3%  J3.  21. 

23. 

THE  Petitioiiy  presented  by  the   AssigneeSy    under    Order  for 
a  Commission    of    Bankruptcy  against  Richmrd  Payment  of  a 
Md  JosepA  Bulmery  whoj  had   prov^  a  Debt    under  Dividend  in 
a  Commission  against  John  CoggoHf  stating  that  a  Divi*  ^^"^^uptcy 

dend  of  5  8.  had  been  declared  under  Cogeans  Commis-       ,  ^ 

®^  and  Costs  on 

8ion,  prayed,  that  the  Assignees  of  Coggan  might  be  or-  pe^iji^^,  under 
dered  to  pay  the  Amount  of  the  Dividend  on  the  Sum  the  Srjit.  40 
proved  by  the  Bnlmeri,  with  Interest  and  Costs.  Geo.  3.  c.  121. 

*.  12,  the  As- 
Sir  Samuel  Romilfy,  and  Mr.  Bell,  in  support  of  the  "gn«»  not 
Petition.  being  prepared 


Mr.  Coofee,  for  the  Assignees,  pressed,  under  the  Cir- 
cumstances,  that  the  Dividend  should  not  be  paid  until 
'  after  a  Petition,  which  the  Assignees  intended  to  present, 
to  have  the  Debt  exjmnged,  should  be  heard. 

The  Lortf  Chancellor. 

It  is  necessary,  that  the  Rule  upon  this  Subject  should 
be  known.  Before  the  late  Act  of  VBr\\zmdtit(a)  the 
Course  was,  that  Assignees,  meaning  to  dispute  a  Decla- 
ration of  Dividend,  came  here  to  exhibit  the  Proofs,  upon 
which  they  resisted,  and  sought  to  expunge  it ;  stating  by 
Affidavit,  at  least  upon  their  Information  from  others  and 
Belief,  Facts,  forming  a  Ground  of  Objection;  and  some- 
times taking  the  more  expensive  Mode  of  filing  a  Bill  for 
an  Injunction. 

When  the  Legislature  thought  it  better  to  keep  the 
whole  of  this  Subject  under  the  Jurisdiction  of  the  IfOrd- 

(a)  Stat.  49  Geo,  3.  c.  121.  *.  12. 

ChaucelloT, 


to  state  choir 
Objection. 


14  CASES  IN  CHANCERY. 

•  < 

■  1S14.  Chancellor,  a  Petition  became  under  the  Act  of  Parlia* 

^^"^^^  ment  the  only  Remedy;   and  the  Creditor  has  only  to 

*.  '  .  *  come  here^  claiming  bis  Dividend;  and  the  ABsignces,  if 
they  do  not  choose  to  pay^  must  come  to  expoi^  die 
Proof;  sttting  upon  Affidavifs,  at  least  that  they  bm 
been  informed  of  Factp,  "which  they  believe  to  be  trie, 
forming  an  Objection  to  the  Proof;  and  patting  the  Ck<e*' 
ditor  to  answer.  Havjng  sworn  to  his  Debt,  be  mi^  aonly 
require  the  Assignees  to  tell  him  their  OSjection ;  and  k 
is  not  to  be  assumed,  that  he  is  to  petitioa  ill  Truth  to 
prove  his  Debt  again.  With  a  View  lio  the  Coats  I  insk 
to  know,  whether  the  Assignees  ever  stated  to  tbe  Peti- 
tioner the  only  Objection  they  have. 


iftfy2d.  The  Lord  Chancellor  made  the  Order  for  Pq^. 

ment  pf  the  Dividend,  with  Interest  and  Costs. 


■I " 


1814, 

May  14.  SCRIVENER,  Ex  pome. 

Distinction      FTpHE  Object  of  this  Petition  was  to  expunge  the 

^,  ^^       ^,,  A     Proof  of  a  Debt  under  a  Commission  of  Bank- 

Charge  of  Usu-  ^  1      ^,  ,      r  F-  ,  t       ^. 

in  Bank-       "'P^^^J  "P^"  ^"^  Oround  of  Usury:  but  the  Charge  wis 
Tuptcy,  and  in  "^^  established. 
Courts  of  Law 
and  Equity ; 
^hcreitmust  TAe  Lorrf  CiiANCELLOH. 

be  established         Upon  the  Notion  of  the  equitable  Jurisdiction  in  Bank- 

hy  legal  Evi-     ruplcy  we  go  much  farther  than  Courts  either  of  Law  or 
dence  or  in 

Equity  by  Admission,  with  an  Offer  to  pay  the  real  Debt,     Itn  Bf  nb» 

ruptc^y  the  Proof  is  imposed  upon  the  Creditor;  and,  if  it  fails,  th« 

Debt  is  wholly  expunged. 


\ 
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Hquit^.    ^At  Law  you  must  imike  otft  the  Charge  of         1814; 
Usury ;  and  in  Equity  you  cannot  come  for  Relief  with-     «    ^"^^ 
out  offering  to  pay  what  is  really  due;  and  must  either       Eximrtc 
prove  the  Usury  by  legal  Evidence,  or  have  the  Confession 
of  th^  Party :  but  in  Bankrupt^  it  hua  been  considered 
suflkienl.  to  auggesk  Usury  in  a  Petition,  supported  by 
AflMavits  merely  upon  Information  and  Belief;  putting 
the  Party  charged  to  prove  against  himdelf,  for  the  Pur- 
pose, not  of  giving  him  his  real  Debt,  but  of  citing  him 
oflf  firom  all  Relief.     It  is,  I  admit,  now  too  late  to  alter 
that. 

This  Petition  takes  no  material  Notice  of  what  passed 
before  the  Commissioners:  but  the  Examinations  shew, 
that  they  sifted  this  Transaction  to  the  very  Bottom; 
asked  every  Question,  that  could  be  put ;  and  have  pro- 
cured all  the  Information,  that  could  possibly  be  obtained 
from  any  Deposition ;  and  the  Creditor  has  given  Answers 
upon  Oath,  that  make  the  Debt  by  no  means  usurious. 
Here  is  therefore  ^o  Ground  to  expunge  the  Proof. 


1S14, 
AMIS  t^.  LLOYD.  June  n. 

THE  dill  praying  a  Foreclosure,  and  the  Plaintiff,  No  Relief  to  a 
having  proceeded  at  Law,  being  entitled  to  take  ^fnrtgagor 
out  Execution  on  the  Day,  on  i/vhich  the  Time  expired,  a  ^n<l«r  ^^  Stat. 

Motion  was  made  by  the  Defendants  for  a  Reference  to    ,    ^^'  ^'^'^  » 
...  T»  .     .     1       1  T  I  ^"C  Mortgagee 

the  Maater  to  compute  rnncipal  and  Interest,  and  to  tax  Kpjp„  entitled 

theCoets;  and  that  on  Payment  the  Plaintiff  may  be  or-  to  Execution. 

dei^  to  assign,  and  in  the  meantime  the  Proceedings  at 

Law  may  be  stayed. 

Mr. 


1« 
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1814i. 


Amis 

LlOYD, 


Mr.  Wear,  in  support  of  the  MotioDj  rdcnred  lo  ihi 
Statute  ^aj. 

The  Lord  Chancellor  refused  to  interfere;  obsm* 
ing,  that  it  is  indi^pensible,  that  the  Mortgi^|p>r  ahouki 
apply;  before  the  Mortgagee  is  eatitled  to  take  eaecotioB. 


(a)7Gco,  2.  c,  20,  On  the 
Construction  of  this  Statutt*, 
HOC  Hyson  v.  IlnvMon,  4  Ves, 
105.    Bastard  v,  Ciarke,  7 


Ves.  489.  ^Vakercll  v.  Dc- 
light,  9  Vcs.  36.  Ileuitt  v. 
McCartney,  13  Ta.  56oJ 


1814, 
June  11.  14. 

Jurisdiction 
for  the  specific 
Delivery  of 
Chattels  per- 
sonal, cspeci- 
aHy  in  the  Na- 
ture of  Heir- 
looms. 

Inspection 
ordered  on 
Motion  of  Ar- 
ticli*9,  claimed 
by  the  Plain- 
tifTk  as  Heir- 
looms, in  a 
,  Chest  at  the 
Banker's  of  the 
Defendant, 
insisting  by 
Answer  on  a 
Lien. 


EARL  OF  MACCLESFIELD  v.  DAVIS. 

J'HOMAS  Blackall  by  his  Will  devised  to  the  Earirf 
Macclesfield  aud  James  Musgrave  all  his  FreehoH 
Estates,  to  hold  to  the  Use  of  John  Blackall  for  life, 
without  Impeachment  of  Waste ;  with  Remainder  to  the 
Trustees  to  preserve  contingent  Remainders;  with  Re- 
mainder to  the  first  and  other  Sons  of  John  Blackall  iu 
Tail-male ;  and  gave  his  Leasehold  Estate  for  such  Pe^ 
sous,  &.C.  as  nearly. as  its  Nature  admitted  to  be  enjojed 
as  his  Freehold  I'Istatcs.  He  bequeathed  to  the  Earl  of 
Macclesfield  and  Musgrave^  their  Executors,  &Ci  all  III 
Plate,  Jewels,  Paintings,  and  Household  Fumitare,  (o- 
cept  Beds  and  Linen)  then  in  his  Mansion-house  at  Greit 
Hage/y,  as  Heir-looms,  as  long  as  the  Law  would  permiti 
for  the  Use  of  the  Persons  entitled,  by  virtue  of  the  Lini* 
tations  to  his  Freehold  and  Leasehold  Estates ;  aqd  ap- 
pointed the  Earl  of  Maccle^eld,  Muigrave,  and  Job 
Blackall,  his  £:iecutors. 

Aftff 


CASfeS  VS  CHANCERY. 

After  the  Death  of  the^Testator,  in  1786.  John  Bhck" 
nil  entered  on  the  Estates ;  and  took  Possession  of  the 
Heir-looms;  which  were' then  and  since  usually  kept  and 
locked  up  in  an  Iron  Chest.  After  the  Death  of  John 
Mlackall  the  Bill  was  €led  by  the  surviving  Executors, 
and  the  Tenant  in  Tail,  alledging,  that  the  Defendant 
DaviSf  ibe  Executor  of  Blackall,  in  November,  1802, 
took  jpossession  of  the  Iron  Chest  and  all  the  Contents, 
cpmprisiug  the  Heir-looms;  and  afterwards  deposited 
tliem  with  the  Defendant  Waters^  from  whom  they  cane 
Co  the  Defendants  ffere  and  Co. ;  and  charging,  that  the 
Kiey  was  «n  Davis's  Possessbn,  prayed,  that  fVaters,  or 
Vere  and  Co.  as  his  Bankers,  may  be  decreed  to  deliver  to 
the  Plaintiffs  the  Iron  Chest ;  and  in  the  meantime  may 
ht  restrained  by  Injunction  from  selling  the  Plate,  8cc.; 
and  Fere  and  Cow  from  parting  with  tlie  Chest. 

The  Defendants  insisted  on  a  Lien;  Davis  alledging, 
tfiat  Blackallf  the  Tenant  for  Life,  hfid  deposited  the 
Ghest  with  him  as  a  Security ;  and  Waters  had  received 
It  upon  a  Loan  to  Davis. 

A  Motion  was  made  by  the  Plaintiffs,  that  the  Defendant 
Davit  may  be  ordered  to  deliver  to  the  Plaintiffs  the  Key  of 
die  Iron  Chest,  admitted  by  the  Answer  of  Fere  and  Co.  to 
iNnfe1)een  deposited  with  them  by  IfkiterSf  and  toliein  their 
Custody,  and  that  they  n^ay  be  ordered  to  permit  the  said 
9ox  with  its  Contents  to.be  inspected  by  the  Plaintiffs,  or 
mny  Person  they  may  appoint,  at. all  seasonable  Tnn^, 
^poo  Request ;  and  for  an  Injunctioii  according  to  the 
Pmyer  of  ihe  Bill. 

Mr.  Ifaif ,  and  Mr.  PhiUimorey  in  support  of  the  Mo- 
taon,  observed,  that  no  Action  of  Trover  could  be  main* 
tatned  by  tlie  Plaintiffs  from  their  Inability  to  identify 
die  Property ;   and  Blackall  liad  been  one  of  the  Exe- 

cutors.  . 
^*  Vol.  HI.  C  Mr. 


f 

1814. 


Earl  of 
Maccles* 

FIELD 

Davis* 


IS 
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Earl  of 
Maccles* 

FIBLD 

V. 

Davis. 


Mr.  Barber^  for  the  Defendants. 

The  Lori  Chancellor. 

This  Bill  aims  only  at  another  Mode  xft  Discovery^  ia 
a  ^ayleiss  expensive  than  by  Answer;  and  if  *  the  Plain- 
tiffs had  filed  a  Bill  of  Discovery,  in  aid  of  an  Action 
of  Trover,  Aey  must  have  had  it*    It  is  now  too  hte, 
since  the  Case  of  Fells  v.  Read  (a),  following  Piis^  v. 
Pusey(b),  to  discuss,  wiiether  this  Court  will  interfere  for 
Ae  specific  Delivery  of  a  Chattel ;  and,  if  it  will  in  sndi 
a  Case^  a  fortiori  the  Restitution  of  Heir-looms  most 
be  'decreed ;  upon  which  there  never  was  any  Doubt.    By 
granthigthis  Motion  the  Interest  of  the  Defendant  fToftn 
is  not  afiected ;  the  Plaintiffs,  only  desirii^  to  know  whtt 
is  in  this  Box,  have  a  Right  to  have  from  him  the  Infbr- 
mation,  what  those  Articles  are,  |he  specific  Dalivciyof 
which  they  seek  by  their  Bill.    Widi  respect  to  the  Bank- 
ers, holding  merely  9s  Agent  of  Waters,  the  Coort  wooUt 
if  ne<^ssary,  order  him  to  take  the  Box  from  -theniy  aad 
allow  the  Inspection.    Not  having  put  upon  the  RedMd 
a  Plea  of  Purchase  williout  Notice  he  eeuM'QOt  lefiue  to 
discover,  what  is  the  Property  claimed.    In  diwctiiv  ti» 
Inspection  the  Convenience  of  4he  Bankers  must  be  cob- 
suited;  and  with    diat  Obaenration  i  -sball  make  ths 
Order. 


(a J  3  r«.  70. 

(hj  1  Vern.  27 Z.  Duke  qf, 
Somerset  v.  Crokson,  3  P.* 
fFill.  389.    2  Eq-  C^.  Ab* 


14ff.  Lhyd  V.  Loariigf  K 
Ves.  773.  LowtUr  v.  Lorrf 
Lowtier^  IS  Va.  95. 


COWDEU 
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0- 

I 


Li'kcolk's 
Ikn  Hall. 

COWDiBLL  ip.  TATLOClC.  junt  7. 1 1. 

I^HE  maidtifis,  one  of  wliomwts  «n  Infimt^  having    Order  to  witk« 

fifed  a  ReplicatioOi  bot  not  served  Smbfonm  to  draw  Replica- 

tejoiiiy  obtained  lusOrder  to  withdraw  the  ReplicatioQ  on  tion  on  Pay- 

Piyment  of  «f.  Costs.    The  DcfendwU  moved  to  dis^  ^^^"^  ^^^O*. 

ckiu«e  flmtOrder  with  Costs.  CouLf  the 

Sr  Samuel  Romilh^  in  suppoit  of  the  Motion,  men*  ^^"^  .    ./  ^' 
tiaaieaPott  v.Mejfnotai(^);  insisting,  that  an  Order  to  1740  giving 
^Chdraw  the  Replication  is  not  made  of  Course  under  any  3,  DiscretioB  to 
Circimisftances;  as  die  Plaintiff  would  thus  get' rid  of  his  exceed  40  #. 
Iiab9ity  to  pay fiill  Costs,  if  the  Bill  should  be  dismissed;  Costs  in  case 

and  the  Suit  of  an  Infant  cannot  be  heard  on  Bill  and  ^^  I>>s>ni»al 

A  on  Bill  and 

Answer.  ' 

Answer. 


Mr.  Hurt,  for  die  WaitttiflSi,  csontoided,  that  the  Older    ^^  ^f  C»«« 
regufaur;  and,  if  the  Replication  was  withdrawn  for     ,  . 
die  alledged  Purpose  of  amending,  it  was  not  imperative  ^bether'the 
on  the  Haintifib  to  amend ;  deayibg,  that  an  Infiiuit's  ^nift  Cause  can  be 
eoold  not  be  heard  on  Bill  and  -Answer.  heard  pn  BMl 

and  Answer* 

Tke  Lord  ChaKoellor  said,  the  Regiiler  represenfed  ^^rc 
die  MotioB  to  .withdraw  the  Replication  on  paying  20  s. 
Costs  to  be  of  Course ;  but  suggested,  that  there  was  a 
aubsequent  Order  of  Lord  Hardwkke  relating  to  this 
pQint, 


The  Lord  Chancellor. 

In  the  Case  of  Pott  v.  Reynolds  the  Order  was  obtmned       June  1 U 
from  the  Master  ofihe  Rolls  as  of  Course :  a  Motion  was 

(a)SAtL565. 

C  2  made 


to 
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CoWDELL 

V. 

Tatlock. 


Bade  before  Lord  Hardwicke  to  discharge  it ;  and  from 
the  Register's  Book  that  Motion  appears  to  have  been 
ultimately  refused  (a).  I  am  informed,  that  in  the  Re- 
gister's Office  they  have  considered  the  Motion  to  with- 
draw the  Replication  on  Payment  of  20  s.  Costs  as  of 
Course  without  amending.  .  Lord  Hardaicke  corrected  the 
Inconvenience,  that  has  beett  mentioned,  by  the  general 
Order  of  1748  f  6 J,  allowing  the  Court  to  give  Costs  b^ 
yond  40  s,,  although  the  Cause  has  been  heard  on  Bill 
and  Answer  only.  It  is  said,  that  jn  the  Case  of  an  in- 
fant  Plaintiff  tliere  must  be  a  Replication :  but  I  cannot 


*  Genera]  Order 
2rth  April,  1748, 
as  to  Costs  of 
Dismissal  on  Bill 
and  Aiiswer. 


(a)  PoTT  I?.  Reynolds. 

Ordinr  6fthe  22d  July,  YJATf. 
—Reg.  Ub.  B.  1746,  f<K 

667. 
Liberty  for  the  Plaintiffs  to 

withdraw    their    Replica* 
-  tion  on  Payment  of  20  s. 

Costs. 


Tuesday,  20th  October,  1747* 
—Reg.  Lib.  B.  1746.  fo. 
466. 

Motion  by  ilie  Defendants 
before  the  Lord  Chancellor, 
that  the  Order,  made  in  this 
Cause  the  22d  Pay  of  July 
be   discharged    with    Costs, 
unless  the  Plaintiff  will  con- 
sent, in  case  at  the  Heafmg 
of  this  Cause  the  Plaintiff's 
Bill  be  dismissed,  against  the 
said  Defendants,  or  either  df 
them,  to  pay  such  Defend- 
ant  or  Defendants,  his    or 
their  full  Costs.    His  l«ord« 


ship  ordered,  that  the  Benefit 
of  the  Notice  of  the  said 
Motion'  be  saved  to  the  first 
Thursdmf  for  Motions  in 
Term/ 


On  the  29th  October,  1 747, 
the  Motion  canie  on  again  i 
When   his«  Lordship  refusni 
the  Motion ;  as  appears  by 
the  Register's  MMte  Book. 
;  •  (b)  Order  of  27th  April, 
1748,"  where  any  Cause  shall 
bo  brought  to  a  ileariug 
\  upon  Bill, and  Answer,  aod 
^*  s^uch  Bill  shall  bedismiss- 
'*  ed,  this  Court  may,  and  is 
''  at  liberty,  to  direct  and  or- 
**  der  such  Dismission  to  be 
**  either  with  40  *.  Costs,  or 
''  with  Costs  to  be  taxed  by 
^'  a  Master,  or  without  Costs 
<<  as  the  Court  upon  the  Na- 
"  ture    and    Merits  of  the 
<<  Case  shall  think  fit,**  &c. 
Sec  3  Atk.  579. 

find 


4( 
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find  that  laid  down  in  any  Book  of  Practice  (a).  I  will  have 
the  Register's  Book  consulted,  to  see,  what  Difference 
the  Infancy  of  the  Plaintiff  makes ;  but  I  think,  I  have 
Authority  enough  for  holding,  tliat  in  the  Case' of  an  adult 
Plaintiff  the  Order  would  not  be  discharged* 


1814. 


COWDELL 

Tatlo&k. 


No  Order  was  made. 


WHEELER,  Exjparte. 

UNDER  this  Petition,  stating,  that  the  Petitioners 
had  employed  their  Solicitor  to  obtain  an  Act  of 
P&rliament  fbi:  Paving  the  Borough  of  Chipping  Wycombe, 
and  prayii%  a  Reference  to  the  Master,  to  tax  the  Bill,  an 
Order  hftfitftg  been  obtained  for  that  Purpose,  a  Motion 
wias  made  for  staying  Proceedings  at  Law  in  an  Action, 
brought  bj^  Ae  Solicitor;  who  moved,  that  the  Order  of 
Taxation  shiiMild  be  discharged  with  Conts  for  irregularity. 
It  appeared  Atyih  the  Affidavits,  that  the  Bill  related  en- 
tirely to  the  Costs  of  the  Act  of  Parliament,  not  to  any 
Proceedings  in  this  Court ;  and  there  was  no  Power  given 
by  the  Act  for  taxing  the  Bill. 


Lincoln's 

Ikn  Hal£., 

1814. 
Ma^  28. 

June  18. 

No  Juria^ic-k 

tion  for  taxing 

a  Solicitor's 

Bill  of  Costs 

for  obtaining 

an  Act  of  Par- 

liamenc 


Tor  the  Solicitor  it  was  contended,  that  this  <  Court 
bad  no  Jurisdiction  to  order  the  Taxation  of  a  Bill  of 
Costs,  incurred  in  obtaining  an  Act  of  Parliament; 
which  is  not  a  Solicitor's  Business ;  that  the  Case,  Ex 
parte  The  Earl  of  Uxbndge(b)  does  not  warrant  the 
Taxation ;  the  Solicitor  in  that  Instance  had  not  delivered 


(aj  Vide  1  Turn.  Pr.  84. 

C  3 


(b)  6  res.  423. 


any 


se 


1814. 


Espartt, 
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aoj  Bill:  nor  was  the  Object  to  rest^a^  binit^oiii  |Nr6> 
ceeding  at  Law.  , 

Mr.  Hart,  for  the  Petitioners,  relied  on  that  Case ;  io 
which  the  Application^  which  was  not  connected  with  anj 
Proceeding  in  the  Court,  followed  the  Case  befoi« 
Lord  Rossli/n(a);  observiog,  that  the  Employment,  from 
which  this  Bill  arose,  was  the  Consequence  of  the  pro- 
fessional Character  of  the  Solicitor. 


Tajcathmof 
a  SoKdtor's 
Bill  in  the 
House  of  Lords 
only  through 
Ihtf  lleeog*' 
aisaoca    ' 


pistinctioh 
l?rt  teecri  C6$y 
of  an  Appbfil 
before  the 
Honse  of  Lords 
and  of  soliciting 
a  Bill;  which 
any  one  may 
do. 


June  18. 


The  Lord  Chancellor. 

In  the  House  of  Lords  great  Difficulty  has  frequendy 
occurred  from  not, knowing  how  directly  to  tax  a  Solicitor's 
Bill.  Under  the  Recognizance  the  Effect  has  certainly 
been  obtained ;  and  the  House  has  sometimes  called  ib 
the  Assistance  of  a  JMaater,  to  dtttermlne  what  the  Aokoifit 
ouf^t  to  be:  but  that  has  heen  consideyed  only  aa  pitbng 
in  Force  the  Becogni2ance ;  not  as  a  Tayatioo,  indepetrf 
an^  of  that,  by  virtue  of  any  inherent  Aiuliority,  poascpud 
by  tbe  HoiHse.  It  must  be  adnaitled,  that  tlwe  is  a  giett 
Difference  between  the  Costs  of  a  Solicitor,  atteodmg  tk 
llottse  of  Lords  in  a  Cause,  and  tbe  Costs  of  soUcitiig 
a  Bill ;  which  any  one  may  do.  Is  there  any  Inataooeof 
the  Taxation  tf  such  a  Bill  as  this,  where  the  Party  his 
done  no  Business  in  any  Cape  as  Solicitor?  At  pfemt 
I  fbink  I  have  no  Authority  to  order  it:  but  I  will  leek 
into  the  Cases. 


The  Lord  Chancellor  said,  he  was  satisfied,  tbt 
the  Court  had  no  Authority  to  ordef  the  Taxation  of  this 
Bill. 


The  Order  was  accordingly  dischaijed  with  CostSp 
(a)  Ex  parte  Smith,  5  Ve$.  706, 

pRICE'i 
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18U. 

PRICE'S  Case.  June  25. 27. 

28. 

THE  Time  for  passing  a  Bankrupt's  Examinadon    Bankrupt 
being  enlarged  to  the  Ist  of  Julif,  but  the  Com-  protected  un- 
musioners  not  having  indorsed  his  Protection  beyond  the  ^^^  ^^®  Statute 

fi4th  of  May,  he  was  taken  in  Execution.  ^  ^^'  ^  ^'  ^^* 

s.  5,  through 

the  whole  Per 
A  Motion  (a)  was  made  to  discharge  him  from  Cus-  riod  of  his 

tody;.upoa  which    the  Lord  Chancellor   ordered  the.  Examiuation^ 

Officer  and  the  Attorney  to  be  served  with  Notice.  enlarged*  by 

the  Commis* 
sioners ; 
Sir  Samuel  JComilly,  for  the  Plaintiff  at  Law^  con^  though  they 
tended  upon  the  Act^A;^  that  the  Bankropt  was  iioteii.  had  omitted  to 

titled  to    bis  Discharge:   the  Summons  not  being  in*  iD<Jorsethe 
j>_ ,  Adjournment 

•^"^^  on  his  Sum- 

lUOllS. 

Mir.  Btame9,  for  the  Banknipti  insisted,  d4t  upon  the 
tme  ConstroctioQ  of  that  Clause  the  Bankrupt- was  pro- 
tected- dnrii^  the  enlarged  Time ;  that  this  is  the  sub* 
stantid  Object*  of  the  Clause ;  and  the  latter  Part  of  it 
authorizug  the  Officer  to  discharge  the  Blmknipt  on  pro- 
ducing the  Plrotection,  is  a  distinct  FrovisioB  for  the  Secu* 
rity  or  Pimishment  of  {he  Officer:  and  the  Omiteionto 
indorse  theAc^umment  was  an  Inadvertence^  which  ought 
not  to  prejudice  the  Bankrupt. 


The  Vicb-Changellor  said,  the  Construction,  put 
en  the  Act  on  Behalf  of  the  Bankrupt,  was  the  proper 

(tO  OgieU  Case,  IL  Vet.  (b)  Stat.  5  Geo.  2.  c.  30, 

556.  s.  5. 

C  4  Construction; 


\ 
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181i.  Construction;  and  the  only  Question  was,  whether  the 

^      ^^  Time  had  been  enlarired. 
Price  s  Case.  ^ 


The  Bankrupt  was  accordingly  discharged. 


Jme  11.  i6.  to  VAT  v.  LORD  RANELAGH. 

28. 
Injunction       rpTHE  Bill  stated  the  Tjtle  of  the  PlaintiflF,  as  Lessee 
revised  against    J^     for  fourteeh  Years  by  Indenture,  dated  the  4th  Day 

T,.    ,       ^  of  June,  1804,  subject  to  a  Proviso  for  re-entry  on  Non- 

Ejcctment  »  ^       j  j 

upon  a  Breach  P^y""®"^  ^  the  Rent,  or  in  case  the  Plaintiff  ibould  ass^, 
of  CoYenani  by  ^^  ^^^^»  ^  otherwise  Part  with^  that  Indenture,  or  the 
Lessee  for  Possession  of  the  Breniises  thereby  demised,  or  9ny  Part 

Years  as  to  the  thereof,  for  all  or  any  Part  of  the  said  Term  to  any  other 
Mode  of  Cul-  Person  whomsoever  without  the  Licence  in  Writing  of  the 
tiyation,  if  ad-  J^csspr,  bis  Heirs  ox  Assigns,  or  on  Breach  of  any  of  the 
"^'"^"f  Relief  :(^Qygnajj^3   thereinafter    contained    on   the    Part  of  the 

V    •      .  Lessee ;  amongst  which  was  a  Covenant,  that  the  Lessee 

having  been  »  o  »     .  *-»-,»..»w 

prevented  from  "  ^^^^  during  the  Term  thereby  granted  well  and  suf- 

proving  other    '^  ficiently  manure  and  till  all  the  arable  Land,  Parcel  of 

Breaches,  ''  the  said  demised  Premises,  in  an  husbandlike  Manner, 

against  which    (<  ^^pd  would  not  sow,  or  take,  or  suffer  to  be  sown  or 

no  Relief  could  a  taken,  from  any  Part  of  the  arable  Land  thereby  der 

had ;  as  by   ^^  niised  more  than  two  Crops  of  Com  or  Grain  in  Suo- 
assianing  with-  .  .         c  i  j  /^  '   i  j  •       * 

oui  Li ' '  cession  ;  but  at.er  everj?  such  second  Crop  would  m  an 

'^  husbandlike  Manner  summer-till  and  sow  the  same  with 

'*  Turnips,  and  with  the  Crops  next  succeeding  the  Ttifw 

*^  nips  lay  the  same  do\vn  with  a  sufficient  Quantity -of 

-'*  good  sound  Clover,  or  other  Grass  Seeds,  and  suffer  the 

'<  same  to  remain  la'd   two  Years  before  it  sbo^ld  be 

'*  broken  up  again." 

The 
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The  Bill  then  stated,  that  the  Defendant,  who  was  seized 
of  the  Reversion  of  the  Premises,  had  commenced  an 
Action  of  Ejectment  against  the  Plaintiff  to  recover  Pos- 
session for  Breach  of  the  Covenants  in  the  Lease ;  and 
delivered  a  Particular,  alledging  five  distinct  Breaches, 
comprising  a  Breach  of  the  Covenant  for  cropping  the 
arable  Lands,  and  of  the  Condition  not  to  assign  without 
Licence.  On  the  Trial,  at  the  Assizes  for  the  County  of  Nor* 
folk,  a  Verdict  was  given  for  the  Piaintiflfat  Law ;  the  onlj 
Breach  proved  being  a  Breaqh  of  Covenant  in  the  Mode 
of  cropping  a  Piece  (rf  Ground,  called  the  Bullock  Hill 
Piece,  or  ]?art  thereof,  during  the  Years  ^181 1,  1812, 
and  1813;  the  Tenant  having  during  ihe  Year  1809 
0own  a  Crop  of  Wheat-  on  the  said  Piece  of  Land^ 
and  in  1810  a  Crop  of  Barlej,  in  18  U  planted  about  four 
Acres,  Part  thereof,  with  Potatoes,  in  the  next  Year 
lowed  the  same  four  Acres  with  Wheat,  and  in  1813  with 
Turnips;  the  aaid  Mode  of  cropping  the  four  Acres  being, 
as  was  insisted,  contrary  to  the  Meaniog-of  the  Covenant 
for  cropping  the  Farm,  and  a  Breach  thereof. 


1814. 


LOVAT 

Lord 
Ravelaoh. 


The  Bill  farther  stating,  that  the  Verdict  was  obtained 
pQ  Account  of  such  Breach,  and  no  Evidence  was  ad« 
duced  to  prove  any  of  the  other  Breaches,  or  at  least  that 
ho  other  Breach  was  fully  established,  or  admitted,  or  de« 
cided  iipcMi,  by  the  Jury,  charged,  that  the  said  Breach 
was  justifiable  under  the  Circumstances,  that  diere  had 
been  from  Tune  immemorial  a  Urge  Bullock  fair  an« 
Dually  holden  at  Henham  St.  Faith\  of  the  Demesne  of 
which  Manor  the  said  Farm  is  Part,  commencing  on  the 
17tB  of  October,  and  continuing  for  three  Weeks ;  and  the 

• 

Lords  of  the  Manor  were  bound  to  allow,  or  at  least  had 
always  allowed,  such  Fair  to  be  holden  on  a  certain  Part 
of  the  Farm,  and  particularly  on  Bullock  Hill  Piece:  that 
in  1791  the   Plaintiff,  with  the  Consent  of  his  Lessor, 

erected 
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1€14«         erected  on  Pi/Z/ocib  Hill  Piece  a  Cottage^  BoMh,  >nd 
St&blciy  for  tbe  AccommodatioH  and  Enlertaiomeiit  of 
Persons^  resorting  to  the  Fair;  that  .the  four  Acres  uume- 
jvqj^  diate] j  adjoined  to  and  lay  round  those  Btitldinga ;  and,  if 

A'AimiAC?.     ^  ^^^^  Acres  had  been  in  the  Yjear  1811   sown  with 

Turnips^  or  in  18 1£  laid  dowa  with  GrasaSeed^  the  Tur- 
nips or  Layer  of  Grasa  would  hate. been  destroyed  or  ma* 
teriallj'  injured  hj  the  Cattle  at  the  Fair ;  that  the  Lsssot 
never  objectad,  or  insisted  upon  the  Plaintiff 'a  eropping 
tbe  said  four  Acres  according  to  the  strict,  literal^  impett 
of  the  said  Covenant;  bat  expressed  Satiafactios- at  thi 
Manner,  in  which  die  Plaintiff:  csdiivaled  the  Fan0;,  pd 
it  would  have  beep  perfectly  futile,  and  a  Wastet  of  L^ 

bour  and  Eapencs,  to  bave  cropped  the  fottrAcrca  s» 

» 

cording  to  the  strict  Terms  of  the  Covenant. 

If 

The  Bill  prayed,  that  the  Pbintiff  may  be  relime^fiog 
the  Forfeiture,  incurred  by  the  Breach  of  Covaant  ii 
cropping' BuUbck  Nill Piece ;  ofiWing  to  make  Coinpe» 
sation ;  and  f6r  an  Injunction  to  restrain  all  fartiier  Fio* 
ceedin^s  in  the  Action. 

The  Answer  stated,  that  the  Defendant  was  pr^sid 
at  the  Trial  to  prove  the  several  Breaches  of  Covenant  is 
the  Particular :.  but  oa  examining  a.  Witness  with  respect 
to  the  Breach^,  relating  to  the.  improper  Cultivation  of  the 
Farm,  it  appeared  to  the  Satisfection  of  the  Jud^  and  Joi;t 
lliat  the  Defendant  at  Law  had  clearly  broken  hisCoveoidt 
as  to  the  Cultivation  of  Bullock  Hill  Piece ;  and  the  Jofj 
thereupon  by  the  Direction  of  the  Ju^dge  found  a  Verdict  for 
Uie  Plaintiff;  who  offered,  if  necessary,  to  go  into  Evideoce 
of  other  Breaches :  but  the  Judge  decided,  that,  one  Bread 
of  Covenant  having  been  already  proved,  it  was  unnece»- 
sary  to  go  into  others ;  and  no  Evidence  was  ia  Fact  ait 
duced  to  prove  any  other  of  the  alleged  Breaichee ;  and  o9 

olfatf 
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•tber  Breach  of  Cpveiunt  was  ettabiished  or  admitted,  or 
decided  upoa  b;  the  Juiy. 

The  Answer  admitted  the  Existence  of  the  Fair,  held 
upon  two  Pieces  of  Land  (one  of  them  being  BvUlock 
Hill  Piece),  or  some  Part  thereof^  but  not  by  any  express 
Allowance  of  the  Defendant,  as  Lord  of  the  Manor ;  and 
thai  the  Plaintiff  had,  with  the  Consent  of  Sir  Philip  Sie^ 
phenSf  the  Lessor,  erected  on  Bvllock  Hill  Piece  a  Cottage, 
Booth;  and  Stables,  as  mentioned  in  the  Bill,  for  the  Ac- 
eommodation  of  Persons  resorting  to  the  Fair ;  but  the  De- 
fendant did  not  believe,  th^t  in  case  the  four  Acres  had  been 
flOwn  with  Turnips,  or  laid  down  with  Grass  Seeds,  the  Crops 
would  have  been  totally  destroyed,  or  materially  injured; 
admitting,  that  they  might  bave  been  in  som^  Degree  in* 
jured:  The  Defendant  farther  stated,  that  he  was  ready 
to  bave  proved  at  the  Trial  several  Breaches' of  the  Proviso 
in  the  Jjease,  committed  by  the  Plaintiff,  by  under-letting 
or  partii^  w^tb  the  Possession  of  fom^e  Parts  of  the  Pre* 
nMses»  which  with  senreral  pther  Breaches  of  Cove&n^t 
were  particularly  specified  in  the  fijaaYfer. 


sa 


1814. 


LOVAT 

Lord 

RAJIXXiAaB* 


J^  Motiop  WM  made  for  am  lojonctuHi  to  petirm  frr^ 
ilMr  Fr6oeeding|B  in  dM  Action. 

Sir  Samuel  Homily y  v  Mr.  Beli,  and  Mr.  Sidebatiomp 
for  die  Plaintiff. 

The  general  Principle,  long  established,  that  a  Court  of 
Equity  will  relieve  against  a  Breach  of  Covenant  in  all 
Cases^  where  adequate  Compensation  can  be  made,  was 
yMSver  shaken  until  the  Case  of  fFodjiMii  v.  Ca/ef«/OCii>; 


(•J  10  Vei.  67 1 


^ 


LOVAT 

r. 
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ISli.  the  Circumstances  of  which  Case,  as  yotir  Lordship  oh* 

served  in  Hill  v.  Barclay  (a)^  did  not  require  a  Deciaob 

of  the  general  Question,  whether  a  Court  of  Equity  will 

Lord  relieve  against  a  Forfeiture  by  Breach  of  Covenant  other 

RANELAcfe.    than  for  Payment  of  Rent.  .... 

•  ^ 

i 
This  is  a  general  Covenant,    prescribing  a  Mode  of 

Cultivation  for  the  whole  Farm,  not  applied  to  tliis  Piece 

of  Ground  specifically ;  and  the  Act  of  the  Tenant  was 

not  wilful,  witliout  a  fair  Excuse :  th^  Mode  of  Culti^i- 

'  tion  prescribed,,  however,  well  adapted  to  the  Fanh  gell^ 

rally,  being  under  the  peculiar  Circumstances  utterly  inap- 
plicable to  this  Piece  of  Ground,  a  very  inconsiderable 
Portbn  of  it.  The  trifling  Nature  or  Extent  of  the  Act, 
creating  a  Forfeiture,  has  been  considered  a  Ground  of 
Relief:  Hack  v.  Leonard  (h).  Nash  v.  Lord  Derby  (c). 
Sanders  v.  Pope  (d).  The  Circumstances,  admitted  b; 
tbb  Answer  prove,  that  the  Cultivation  of  this  Piece  of 
Land  accordiug  to  the  Covenant  was,  if  not  impossible,  at 
least  nugatory.  Hie  Assertion  of  die  Answer,  that  tk 
Defendant  was  prepared  to  prove  other  Breaches,  wluck 
Evidence  does  not  appear  to  have  been  pressed  upon  tk 
Judge,  cannot  form  the  Ground  for  refiising  an  InJHa^ 
tion,  to  which  the  Plaintiff  is  entitled  against  the  Cobm- 
quences  of  that  Breach,  upon  which  the  Verdict  was  ob- 
laiaed- 

Mr.  Hart,  and  Mr.  fVyatt,  for  the  Defendant. 

The  Lord  Cuancelloh. 

l*be  Answer  admits  distiuctly,  that  the  Verdict  irti 
taken  upon  this  Breach  alone,  as  to  the  Cultivation  of  As 

Ca)    16   Ves.  402^      .18  (e)  2  Fern.  537. 

Ves.  56.  (d)  12  Vcs.  282. 

(b)  9  Mod.  SO. 

Piece 
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Piece  of  Ground;  but  by  na  Means  that  the  Injury  is  im- 
mziilef  ial :  much  kss  diat  the  jLand  oiight  not  have  beeu 
cultivated  accordii^  to  the  Covenant.  The  Result  of  the 
Answer  is,  that  the  Landlord,  who  was  prepared  at  the 
Trial  to  prove  every  Breach  of  Covenant,  of  whi^h  the 
Tea^iit  might  have  been  guilty,  could  have  proved  Breaches, 
against  whidi  this  Court  would  not  relieve  ;  and  was  go* 
ing  into  Evidence,  with  that  Viewt  but  the  Judge  inter- 
fered upon  the  Arst  Bre^cli,  as  being  quite  sufficient :  the 
Bill  prayiBg  an  Injunction  upon  the  Ground,  a  nsaterial 
Ground,  I  admit,  that  against  that  Breach  this  Court 
WQu|d  relieve;  insisting  therefore  upon  the  Plaintiff's 
Rigbi^  thoiigh  the  Defendant  by  his  Answer  represents, 
tbat  be  could  have  proved  various  Breaches,  against  whicli 
tbe  Court  would  not  reli^ve^ 


idu. 


JLOVAT 

Lord 
Ranelag 


There  is  a  wide  Distinction  in  the  Species  of  Justice    Distinction 
to  be  administered  under  a  Bill  to  restrain  an  Ejectment  as  to  Injunc- 
^aii)st  a.  Tenant  holding  by  an  actual  liease,  and  one  tion  between 
fcbl^l  only  uiider  a  Covenant  for  a  Lease ;  and  this  Rule  L^^^lord  and 

bas  l>een  established  in  the  Doctrine  and  Practice  of  the     ^^^^  "J^^^ 
«•■  f  an  flictii&l 

Court. .   The  Plaintiff  hi  a  Bill  for  the  specific  Perform-  r  .  * . 

imce  of  a  Contract,  coming  to  stay  Proceedings  at  Law,  mere  At^rec- 

asks'that  Relief  upon  Grounds,  not  which  he  finds  in  the  mcnt."  In  the 

Proceedii^s^  had  at  Law,  but  such  as  a  Discovery,  obtained  latter  Case  no 

from  die  Defendant,  enables  liim  to  lay  before  the  Court,  l^<-*^i<-'^»  '^  the 

and  if  the  Answer  establishes,  that  the  Lease  he  seeks  must  ^^^*^"^"^ 

contain  a. Covenant,  which  would  have  been  violaled.  of  ^         .  ,      , 
^.1  ....  '        bcon  violated  * 

sucb'  a  ^atigre,  that  this  Court  would   not  relieve  against  -^^  ^^  former  ' 
die  Breach,  (he  Court  would  uot  stay  Proceedings  upon  a  some  Ground 
Covenant  for  a  Lease,  which,  when  executed,  the  Lessor  necessary, 
i^^t  determine  by  an  Ejectment,  brought  upon  a  Breach,  cither  by  the 

%;ittst\vhicli  no  Relief  could  be  had.  .  Conduct  of  the 

■I   ••  y-   »  Lessoror  un- 

der the  Sta- 
tute (4  Geo.  %.  c.  28.) 

•  ■« 

In 


Se  CASES  IN  CHANOBRt. 

1814>  In  the  Case  of  an  actual  Lease  there  is  m  Distiactioa 

^^^        ^  upon  an  obvions  Principle.    This  Court  has  tftothing  to  d» 

with  the  Parties,  uidess  from  the  Condset  of  the  |jssnr, 

^'^1  or  under  the  Statute  (a),  some  Bight  arises,  depriving  tk 

Ra^elagk.     Lessor  of  the  Benefit  of  his  Co^natit  under  that  actud 

Relief  a<vainst  Lease.  "Where  the  Breach  is  Non-payment  of  ReilC,  wUdi 

Breach  of  Co-    may  be  allowed  for  by  Compensation,  not  onlj  by  tk 

venaut  by  Noii-  Authority  of  this  Court,  but  also  under  the  Stntafe^  Ik 

payment  of        q^^^  j^^  „^I  prevent  the  LamUonrs  procteitng,  if  k 

Rent :  Lessor    ^^^^  |^  -^  proceeding,  not  merely  for  the  Rent,  bat  abt 

II  J  .       ^  '   for  the  Breach  of  other  CoTenanls^  against  the  Breach  of 

pelled  to  prD«  ^ 

cecd  on  some  ^^^  *»  Court  does  not  relieve ;  and  therefore  wiO  ast 
other  Cove-  permit  him  to  take  Execution  upon  a  Verdict  for  a  Breadi 
nant»  not  ad*  by  Non-payment  of  Rent ;  but  comftels  him  to  proceed 
mitting  Relief,    on  some  Covenant,  against  the  Breaeh  of  wludi  doiCast 

will  not  relieve. 

Abu£c  in  Tt  is  justly  observed,  that  the  ParticuTar,  detivered  ■ 

I'.jectmcnt  by  this  Case,  containing  a  Specification  of  the  Breach  of 
deHvering  a  ^y^,^  Covenant  in  the  Lease,  is  an  Abuse  of  the  Tt> 
Particular  spe-  needing.    The  Question,  however,  arising  fiiiilj  upon  tk 

^  ^    f   ^  Answer,  is,  whether  there  was  not  in  Fact  a  Breadi  of 

jB  reach  01  evcrv 

Covenant  ^^^  Covenant,  upon  which  the  Defendant  had  a  RigM 

Fo  enter ;  and  he  says,  he  was  ready  to  prove  all  tktt 
Breaches :  but  the  Breach  of  this  one  Covenant  being 
proved,  against  which  tliis  Court  would  have  reliefer  ^P 
little  Damage  arising  from  it,  the  Judge  interfered;  re* 
fusing  to  hear  Evidence  as  to  other  Breaches.  TWe  Ver- 
dict therefore  being  taken  upon  that  siif  le  Biead^  dief 
are  just  where  they  were.  Under  diese  Circomifaiiees  tk 
Bill  is  filed ;  and  the  Landlord,  who  most  act  upon  I» 
formation  in  generd  Cases,  states,  as  fer  as  he  cai^  aevenl 
Breaches,  against  which  this  Court  would  not  relieve  if 

(aj  Stat.  4  Geo. ».  c.  8$.  s.  2» 

InjoncCios^ 
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injuncdoD,  if  the  TeotDt  had  «n  Agraenent  only,  and 
O0t  u  actual  Leasee  lor  loitaace,  pariiag  wilh  ihd  Pre- 
4111868  without  Licence;  agaiBBt  "which  AeUef  is  never 
gifen* 

IviU  look  into  the  AtitberilieBiand  Ihe  Bill,  and  An* 
aver  with  the  View  of  conriderii^  ail  the  Poinits  of  Am 
Caae:  hut  it  a^ems  to  me  «t  prasent,  that  by  granting 
the  Injunction  I  fehonU  nMneiy  aendtbe.Partias  to  try  odier 
Sfaadwa^  of  isvfaith,  if  the  Aoswor  ii  tiue,  the  Defendant 
IniS'abtadant  Paoof. 


ax 


1814. 


Lovat 

Lord 

RAMELilGK. 


The  Lord  Chan<:cllor. 
MyOfnmon  kp  tfiat  thia  Injunction  cannot  be  main-      junt  98. 


YONGE,  Ex  parte. 


1814. 
June\%.2Z, 

29. 

THIS  Petition,  by  die  Aaaignees  nnder  a  XJomrnission    Under  a  sc- 
of  Bwkniptcy  against  Slmey,  «ated,  diat  Thomas  parate  Cora. 
wU.Wdlliam  BoifiM,  «inying  on  Trade  in  Partner-  ^^'^"^^^^ 

Proof  by  solvent  Partners,  hating  paid  the  joint  Debts  since  the^  Bank- 
ruptcy,  on  Acconnt  of  a  Misapplication  by  the  Bankrupt  to  iTis  own 
Use,  not  by  Contract,  but  by  Fraud,  eKCteding  his  Authority,  and 
iirtHiout<the  Privity  of  his  Paitners. 

Partner  within  the  "Stat  49  Gee.  3,  c.  HI.  f.  8;  as  though  not  a 
Surety,  atricily^  a  ^'  Person  liable/; 

fihip 


se  CASES  IN  GHANCEftY. 

J814.         thip  as  Iron^masters^   in  1807>    agreed  with  Slnrey.  to 
^^^"^         -enter  into  Partnership  in  a  Banking  Business  at  SUfitaii 
p         *        by  the  Arlicles  providing,  that  Slaney  should  take  tbt 
activ^  Part  and  Management  of  the  Partnership,  draw  the 
Drafts,  and  keep  the  Cash  Accounts.     On  the  25th  of  Ja- 
nuary, 1811,  Slaney  went  to  London;  and  baving  on  the 
9th  ot  February  embarked   for  America,  on  the  I4tk 
of  March,  IBll^  the  Commission  issued.     At  diatTime 
£\355i\s:^,  was  the  general  Balance  dae  from  the 
Bankrupt   to   the  Partnership :   but  the  BoifieUk  woe 
permitted  to  prove  under  the  Commission  a  Debt  of 
£22,\\0:\6s:]0d.  the  Amount  of  Sums,  alledfged  to 
have  been  taken  by  the  Bankrupt  out  of,  or  obtained  from, 
the  Partnership  without  the  Knowledge  or  Consent  of  the 
Botfields;   who  had  given  Securities,  or  paid^  to  that 
Amount.    The   Schedules,  referred  to  by  the  PetitioB, 
stated  the  Particulars  of  the  Debt,  consisting  piincipallj 
of  Bills,  drawn  by  Slaney  on    the    CorrespondenlB  of 
the  House  in  London,  between  the  1st  of  January  mi 
8th  of  February y  1811,  in  the  usual  Course  forValae 
received.    The  Petition  prayed,  that  the  Proof  may  be 
expunged. 

The  Affidavit  of  the  Botfields  stated  their  Ignonnicc» 
that  Slaney  was  embarrassed,  until  he  had  absconded: 
that  they  were  even  then  ignorant,  that  he  had  drawn  tiff 
Bills,  or  received  or  borrowed  any  "Money,  in  the  Name 
of  the  Firm ;  that  there  Mas  no  Entr^  in  the  Books  of  any 
such  Bills  or  Notes;  which  in  the  ordinary  Way  oaglAto 
have  been :  but  after  the  Sd  of  March  they,  discovered^ 
that  he  had  without  their  Knowledge  or  Privity  and  daa- 
destinely  and  fraudulently  drawn  these  Bills,  &c.fbrkii 
own  separate  Use,  in  Fraud  of  the  Deponents,  amoontiBi 
to  £2Q,l]0:\6s:  \0d,  which  the  Deponents  had  oat  of 
their  own  private  and  separate  Estates  given  3ccnrity  for, 
or  paid  the  Amount  of.    This  last  Passage  was  ezplaioed 

m 
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in  the  Ak^iment  thus^  that  the  Payment  by  the  BotfielJs         1S14. 
out  t)f  their  own  Property,  not  before,  but  since  the  ^^^^ 

Bankruptcy,  was  not  of  the  specific  Debts,  contracted  by    .  j^ 
S/antff,  but  of  other  joint  Debts  to  that  Amount,  being 
all  the  Debts  outstanding,     lliere  was  but  one  Instance 
of  a   Security  given,  in    the  Case  of  a  Creditor^   who, 
being  a  Lunatic,  could  not  recover  the  Debt^ 

Mr.  Leach,  and  Mr.  Montagu,  in  support  of  the  Pe- 
tition, ai^ued,  that  the  Botfields  could  not,  as  against  the 
Creditors  of  Slancif,  dispute  his  Acts,  the  Effect  of  their 
Confidence  in  giving  him  the  whole  Management;  tliat 
tbcy  did  not  become  his  Creditors  until  after  Payment 
of  the  Panner^hip  Debts;  that  supposing  they  had  paid 
all  the  JcMnt  Debts,  that  Payment,  subsequeilt  to  the 
Bankniptcy,.  could  not  enable  them  to  prove ;  that  joint 
Creditors  cannot  prove  for  the  Purpose  of  receiving  Di- 
vidends out  of  the  separate  Estate,  if  there  is  joint  Pro- 
perty or  a  solvent  Partner ;  and  that  the  late  Cases  Ex  parte 
lieeve(a),  Ex  parte  Broome  (b),  Ex  parte  Reusing^ 
ton  (c),  and  Ex  parte  Kendall  (d);  shew,  joint  Creditors 
cannot  prove  against  separate  Estate  unless  there  be  no 
joint  Estate,  and  no  solvent  Partner.  The  Act  of 
Parliament  ('ej  has  no  Application,  a  Partner  being 
primarily  liable,  not  as  a  '^  Surety"  for  the  Debt  of 
another. 

Sir  Samuel  Romillj/,  Mr.  Hart,  and  Mr.  Bell,  for  the 
BotJUlds  contended,  tliat  in  these  Transactions  Staneif 
was  not  to  be  considered  a  Partner  with  die  Botfelds,  as 
between  themseKx^s ;    though  he  was  so  as  to  all  other 

Cm)  9  Vcs.  5S8.  52.   Ex  parte  Taitt,  l6  Ves. 

(b)    I   Rose's    Bank.  Ca.       1^3. 
S9.  '     (dJU  rts,  4>9. 

fe)l4Vei.Ul'.  Ex  parte  ^O  Stat.    49  Geo.  3.  t. 

Sadler  and  Jackson^  15  Ves.       15!1.5.  8. 

Vol.  III.  D  Persons; 
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1814. 

YONOE, 

Ex  parte. 


Under  a  joint 
Commission  of 
Bankruptcy 
joint  Property 
recalled  from 
a  separate 
Estate  only  as 
converted  by 
Fratidy  not,  as 
formerly,  by 
Contract  ex-- 
press  or  im- 
plied from  Ac- 
quiescence, &c. 

Exception, 
inhere  one  is 
also  engaged 
in  a  different 
Concern. 


Persons ;  and  that  tlie  Right  to  prove  is  the  Consequence 
of  the  Fraud;  according  to  Ex  parte  Harris  (a),  and  the 
Cases  there  referred  to. 

The  Lord  Chancelloh. 

• 

Traces  are  to  be  found  of  Lord  Hardwiclce^s  Optnton, 
that,   wliere  an  individual  Partner  was  indebted    to  the 
Partnership,   or   the  Partnership  to   the  Individual,  tlie 
joint  and  separate  Estates  might  with  reference  to  the 
Debts  be  treated  otherwise  than  the  Court  has  been  in  the 
Habit  of  treating  such  Circumstances  ever  since  the  Case 
of  Lodge  and   Feudal  (b):    a  Case  of  as  scandalous  a 
Breach  of  Justice  and  as  much  Itardship  as  I  remember. 
Since  thqt  Case,  where  a  Commission  of  Bankruptcy  has 
issued  against  a  Number  of  Individuals,  all  engaged  in 
the  same  Concern,  (and  excepting  the  Case,  where  one  b 
also  engaged  in  a  different  Concern)  it  has  been  constaotlj 
held,  that  the  joint  Creditors  cannot  recal  into  the  joint 
Fund  what  one  Partner  has  applied  by  Contract,  either 
expressed  or  implied :    as,   where,   Money  having  been 
taken  out  by  an  itidividual  Partner,  or,  the  Conduct  of 
the  Individual  has  been  such  as  led  to  his  Appropiiadon 
to  his  own  Use ;  the  Body  afterwards  approving  or  sc- 
quiescing  in  that.     The  FuncU  in   such  Cases  most  re- 
main,  as   they  stood  at  the  Bankruptcy :  the  joint  and 
separate  Creditors  taking  respectively  what  is  left  of  etdi 
Estate. 


Where,  on  the  otlier  Hand  there  has  been  that  Sort  of 
Fraud,  as  in  Fordj/ce'n  Case^c^,  and  subsequent  Cases 
that  one  Partner  may  be  represented  as  having  stolen  Pro- 
perty out  of  the  joint  Fund,  (not  using  that  Term  oflb- 


CaJ  Ante,  Vol.   11.   210. 
I  Hose,  129.  437. 
(bj  I  r«.  juu.  16$.    See 


Note  faj,  oji/f.  Vol,  11.211. 
CcJ  1  Cooke'n  Bank.  U% 
562,  ed,  6. 
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6ivelj),  the  Court  has  said,  it  is  against  Conscieooe,  that 
his  separate  Creditors  should  resist  the  Restoration  of  tha^ 
which  the  separate  Debtor,  from  nvhom  they  seek  Pay^ 
ment,  has  so  unrighteously,  against  the  Consent  of  kii 
Partners,  and  in  Fraud  of  their  Contract,  taken  put  of 
the  joint  Fund. 


95 


1814^ 


YoN08| 


That,  however,  is  the  Equity,  subsisting  between  the 
joint  and  the  separate  Creditors ;  and  the  Peculiarity  of 
this  Case  is,  that  the  Claim  is  not  by  the  joint  Creditors 
against  the  separate  Creditors  of  Slan^,  but  by  his  Pkirt- 
ners,  to  re-imburse  themselves  for  other  Sums,  which 
they  paid,  not  before,  but  since  the  Bankruptcy.  These 
Circumstances  raise  a  new  and  very  important  Question^ 
which  has  been  ai^ued  upon  general  Grounds.  The  par- 
ticular Ground,  advanced  by  the  Petition  is,  that  Slaney 
was  placed  by  the  other  Partners  in  such  a  Situation  of 
Confidence  and  Management  over  the  whole  Concern, 
that  his  Acts,  apparently  as  Partner,  cannot,  as  against  his 
separate  Creditors,  be  disputed  by  the  other  Partners* 
lljere  might  be  Consent,  positive  or  implied,  that  would 
prevent  the  Proof  as  against  his  separate  Creditors :  but 
upon  the  Affidavits,  and  so  much  of  the  Articles  as  is 
stated,  this  goes  no  farther  than  an  Authority  to  appear 
in  the  World  as  the  acting  Partner :  not  giving  any  Autho- 
rity to  deal,  as  he  has  dealt,  with  the  Money  received :  nor 
is  there  any  Acquiescence  by  the  other  Partners  in  his  so 
dealing,  that  can  be  represented  as  equivalent  to  such 
Authority. 


The  Question  in  all  these  Cases  depends  upon  the 

Application  of  the  Facts  to  the  Principle,  established  by 

the  later  Decisions,  which  I  am  by  no  Means  inclined 

to  disturb;  and   with  reference  to  that  Principle  the 

I  Bankrupt  appears  to  me  to  have  stolen  all  this  Property 

[-1  D2  in 
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1814*  ID  Sabsttnce,  and  in  the  Sense  iu  uhicli  I  have  before 

-  ^^^^"^  otcd  that  Expre$non.    The  Authority,  given  to  hold  him- 

Ex  varte.       *'^  ^^*  ^  ^®  *cting   Partner,  imposed  upon  him  an 
Obligation  of    Obligation  the    Instant   he  received  Property  eithet  to 
a  Partner  to       spplj  i^  ^  Partnership  Purposes,  or  to  charge  hitnself 
apply  Property,  as  Debtor  \i*ith  it  in  the   Partnersliip  Books.      If  his 
as  received,        Partners  could  have  known,  that  he  had  applied  it  to  bis 
to  Partnership    ^^^^  Purposes,  from  their  immediate  or  subsequent  Know- 
^^'*^''  "^       ledge,  upon  subsequent  dealing,  dieir  Consent  would  be 
self  as  Debtor    ™P'*^?    which,  if  all  were  Bankrupts,  would  prevent 
in  the  Partner*    ^'^^^  ''y  ^^  joint  Creditors  against  the  separate  Cre- 
ship  Books.        ditors :  but  this  Case  appears  not  capable  of  being  dis- 
tinguished from  those,  in  which, a  Partner  has  been  con- 
sidered as  having  taken,  and  applied,  joint  Property  frau- 
dulently as  against  the  other  Partners ;  upon  which  it  has 
been  held,  that  the  Property  becoming  separate  under 
such  Circumstatices,   must  be  applied,  not  as  sepaitte 
Estate,  but  as  if  all  had  remained  solvent.     The  Pecs- 
liarity  of  this  Case  arises   from  the  Circumstance,  thit 
they  are  not  all  Bankrupts;   and  another  Question  is, 
whether  the  two,  who  are  not  Bankrupts  can  be  coo- 
sidered,  not  as  Sureties,  but  as  **  Persons  liable^  witbio 
the  Tgrms  of  the  late  Act  of  Parliament  (a). 


■ 

T/ie  Lord  ChaI^c^lIok. 

/lUM  2d*  I  may  state  the  tlesult  of  the  Circdnisfances  detailed 

by  this  Petition^  at  great  Length,  tliough  not  improperlji 
as  amounting  to  iPacts,  not  precisely,  but  similar  to  these. 
The  two  Botfields  were  engaged  in  Partnership  vith 
Slameym  To  Slaney  was  committed  very  much  tke 
Management ;  but  not  so  committed,  that  he  could  be 
ginl^  of  Abuses,  which  the  Nature  of  the  ManageoNif 
did  uot  authorize;  and  which,  such  as  he  committal 
ymart  not  sanctioned  by  die  Knowledge,  or.  by  any  sob* 

(aj  SUU  49  Geo.  3.  c.  121.  s.  8. 

seqoest 
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sequent  Acts  of  his  Partners.    He  gained  by  the  Credit         1814. 
of  the  Partnership  several  Sums,  amounting  in  the  whole      'tr^^^ 
to  the  aggregate  Sum  of  £9/lfiOO,    He  afterwards  went       Exnat 
to  America ;  having  obtained  Part  of  that  Sum  for  his 
own  private  Purposes  inifnedilitely  befcm  hb  Depertore. 
It  turns  out,  as  a  Fact,  that  none  of  those  Sums  were 
entered  in  the  Partnership  Books :   and  it  was  not  dis* 
covered  unti)  after  the  Banlcruptcy,  tliat  supb  had  been  the 
Nature  of  bis  Transactions.    At  the  Time  of  the  Bank* 
mptcy  llie  Partnership  Accounts  w^re  unsettled ;  fipd  the 
Partnership  owed  considerable  Debts  at  that  Time(  in 
respect  of  which  Demands  Slaney  stood  with  his  Part- 
ners a  Debtor  to  the  joint  Creditors.    Those  Debts  bate 
Ue^n  all  since  paid  by  the  two  solvent  Partnen. 

Under  these  Circumstances,  if  all  the  Partners  had 
become  Bankrupt,  tiie  Law  is  undeniable  upon  the  Au- 
thorities, the  Principle  of  which,  though  they  differ  con- 
siderably through  a  long  Period  of  Time,  as  settled  by 
Lord  Thurlow,  and  since  followed,  I  should  with  great 
Reluctance  see  in  any  Degree  infringed.  It  is  unques- 
tionable, that  both  Lord  Hardrcicke  and  Lord  Talbot  had 
held,  that,  where  Money  had  been,  even  by  Contract, 
taken  out  of  a  Partnership,  which  became  Bankrupt,  the 
Partnership  might  prove  diat,  ap  a  Debt  against  the  separate 
^tate:  but  in  the  Case  of  Lod|ge  and  Feudal  (a)^  if  not 
in  an  earlier  Case,  Lord  Thurlow  decided,  that  such 
Proof  could  not  be  made ;  that,  if  it  was  by  Contract, 
and  all  the  Partners  became  Banknipt,  Things  must  re- 
main, as  they  were;  that  the  Partnership  could  not  prove 
in  Competition  with  its  own  Creditors :  nor  could  an  in- 
dividual Partner,  if  the  Partnership  became  indebted  to 
^^xxi,  prove  in  Competition  with  his  own  Creditors :  and 

* 

(a)  1  Ves,  jun.  1 66.    Ex  parte  Bat  son  ^  1  Cooke  s  Bank. 
Law,  534. 

D  3  under 
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iSli.  Qttder  mich  Circumstances,  uhere    the  Debt  arises  bj 

^^^^  Contract,  there  could  be  no  Proof  by  the  one  Estate  or 


Exparte* 


<^  the  Other  Hand  it  has  been  decided,  and  under^ 
stood  from  Fordife€*B  Czst(a)  downwards,  that  where 
ond  PMrtner  has  not  by  Contract  but  by  Fraod.  in  Breach 
of  ali  the  Obligatibns  Partners  owe  to  each  other,  ab* 
stnctsd  the  joint  Property,  tho  Partnership  may  prove  a 
Debt  against  his  separate  Estate  for  that  Money;  ss 
having  no  Connection  with  the  general  Result  of  all  tbeii 
TVansactions.  I  hope,  I  have  not  beep  understood  in  any 
Observation,  that  has  fallen  from  me^  as  having  broken  ia 
upon  that;  and  I  say  this,  givii^  my  Assent  rather  (nm 
a  Sense  of  the  Inconvenience  and  Mischief  ia  the  Ad- 
ministration of  Justice,  that  Decisions  should  be  left  ia 
a  State,  that  makes  it  impossible  for  any  one  to  know  how 
to  advise,  than  as  going  the  full  Length  of  approving  ik 
later  Course ;  as  it  is  the  Business  of  P^tners  to  kaow 
their  Transactions;  to  keep  each  other  Right;  andpc^ 
haps  the  better  Rule  would  have  been  to  impose  vpoo 
Aem,  and  hold  them  to  that  strict  Obligation.  The 
Law,  however,  being  settled,  there  is  no  doubt,  that  Slaatf 
took  this  Property  under  Circumstances,  in  which,  if  all 
the  Partners  were  Bankrupts,  Proof  by  the  Purtncfihip 
against  his  separate  Estate  would  have  been  permitted; 
and  when  I  speak  of  the  Estate  of  the  Partnership,  I  an 
aware,  that  is  the  Estate  of  the  Botfidds  and  Slmifj^ 
which  by  the  Interposition  of  this  Court,  tboi^h  cooi* 
prebending  Slaney,  or  the  Creditors  representing  both 
him  and  the  Bofjields,  would  have  been  proving  against 
the  Estate  of  Slaney^  I  notice  it ;  as  in  many  Cssei 
^where  the  Individual  proving  had  neither  a  legal  nor  aa 
equita^e  Debt,  yet  the  Proof  has  been  admitted  for  the 
benefit  of  those,  who  may  have  an  Equity. 

(a)  Ex  parte  Cu^t,  1  Cooke'$  Bank.  Law,  662,  ed.  (?. 
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The  Question  then  is^  whether  the  Solvency  of  the  two       '    1814. 

Bot/ields  calls  on  me  to  say,  they  shall  not  for  the  Benefit  ^^'^ 

of  themselves  have  that  Right  against  the  separate  Estate  ' 

of  S/aney,  who  in'  the  Sense,  in  which  that  Expression 

itself  may  be  applied  has  robbed  this  Partnership,  which, 

it  is  admitted  in  my  View  of  the  Case,  the  Creditors  of 

the   Partnership    would  have,  if  all   three   had   become 

Bankrupt.     It  is  said,  they  cannot;  as   they  would  be     Underasepa« 

entering  into  a  Competition  with  their  own  Creditors :  ^*^^  Commis- 

but  that  is  not  so.     Slaneys  separate  Estate  must  go  to  ^*""  ^^  ^*"'^" 

his  separate  Creditors :  there  being  solvent  Partners,  who   ,   •  , 

,         .  ^^  .  being  a  solvent 

actually  paid  the   Debts  of  the   Partnership,    after  the   partner  the 
Bankruptcy  I  agree ;  claiming  therefore  the  same  Equity  separate  Estate 
as   the  joint  Creditors  would  have,   if  all  were  Bank*  applied  to  the 
nipts.  separate  Cre- 

ditoi%  exclu- 

a  I  t*/«l  XT 

The  Question  stands  thus.  In  Bankruptcy  there  is  both  ^* 
a  legal  and  equitable  Jurisdiction ;  and  previously  to  the 
Bankruptcy  the  Botfields  might  have  filed  a  Bill  to  com- 
pel Slaney  to  repay  that  Money,  so  fraudulently  abstracted. 
Tliat  Right  can  never  be  taken  from  them  by  the  Bank- 
ruptcy of  Slanej/,  and  the  Fact,  that  his  separate  Creditors 
have  d  Right  to  his  separate  Estate,  as,  though  in  Law  , 
the  two  solvent  Partners  cannot  strictly  be  the  Creditors 
of  Slanei/f  and  though  if  all  were  solvent,  the  three  could 
not  maintain  an  Action  against  one  of  them,  yet  in  Equity 
upon  such  a  Transaction  the  Money,  so  abstracted  by  that 
one,  is  the  Debt  of  the  two,  to  be  applied  by  them  as 
Trustees  for  the  three ;  and  the  Bankruptcy  would  not 
alter  that. 

Thfere  is  however  a  farther  Ground.  If  it  is  necessary 
to  answer  the  moral  Justice  of  this  Cuse,  the  late  Act  of 
Parliament  Ca^  would  give  considerable  Aid.     If  that  Act 

CaJ  Stat.  49  Geo.  3.  c.  121.  s.  8. 

D  4  is 
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YOVGE, 

Ej;  parte* 

The  Drawer 
ofaBillof 
Exchange, 
though  not 


ceptor,  who  is 
generally  pri- 
marily liable, 
may  be  in  the 
Nature  of  a 
Surety:  but 


1814,  is  undarstood  as  applying  only  to  Sureties  strictly^  it  is 
impossible  to  represent  the  Botjields  as  Sureties:  but 
many  Cases  fall  within  tbe  Reach  of  the  otiier  Words  in 
that  Act  ''  liable  to" :  Cases,  which  I  know  that  Act  was 
intended  to  comprehend.  Tbe  Drawer  of  e  Bill  of  £x« 
change,  for  Instance,  is  not  strictly  a  Surety  for  the  Ac- 
ceptor. In  general  Cases  the  Acceptor  is  primarily  liable 
strictly  a  Suie-  upon  the  Bill ;  and  the  Prpwer  may  be  in  the  Nature  of 
ty  for  the  Ac-  a  Surety :  but,  if  the  real  Transaction  is,  th^t  ^s  be- 
tween them  the  Drawer  shall  be  first  liable,  afte^  what 
has  passed  at  Li^w  and  here  with  reference  to  the  Ac- 
ceptor having,  or  pot  haying  EiT^ctSj^  I  st^te  from  a  per- 
fect RecolIectioUji  that,  when  that  Bill  passed,  it  was  ip 
Conte^iplation,  where  Justice  required  it,  tliat  the  Ac- 
the  Drawer,  if  ceptor  should  be  considered  a  Person  liable  for  the 
first  liable  l)y  Drawer:  but,  farther  the  Circumstances  of  each  are  to  be 
tbe  real  Nature,  looked  at ;  and,  if  a  Person  has  become  liable,  under  ^ 

of  the  Trans-      Section  (a)  of  the  Act  he  is  to  have  Kelief, 
action,  with 

j^.    .      .  In  this  Case  SUncy  pledges  the  Partnership  Credit ;  as 

whether  the  ^*  might  with  respect  to  third  Persons ;  but  he  pledges 

i^cccptor  had  i^  for  a  Debt,  the  Benefit  of  which  he  took  entirely  ta 

Effects,  or  not,  himself.     As  between  him  and  tlie  Partnership  there  b  no 

is  to  hi^ve  Re-  Doubt,  that  he  was  first  lialJe.     It  is  true,  as  Mr.  Ltack 

licf,  as  a  "  Per-  (,^3  urged,  that  the  two  cannot  be  represented  as  the  Crer 

son  la  le        ^iitors  of  Slartey  in  respect  of  this  Transaction ;  as  in  Fact 

within  the  Stat.   .,      ,  1      .    .  r    1  .    .  t^     •        -n 

.    P  the  three  arc  so  :  he  being  one  of  them :  but  i^quity  will 

Qiodify  the  Trunsaction  ;  and  put  it  in  such  Circumstances, 

that  the  equitable  Remedy  of  the  two  solvent  Partners 

shall  not  be  defeated  by  the  Fact,  that  they  may  not  have 

tlie  legal  Remed}  ;  and  it  is  clear,  that  an  equitable  Debt 

tnay  be  proved  in  Bankruptcy;  tliough  it  caimot  be  the 

proved  in  Bank-  Foundation  of  the  Copimission  as  the  petitioning  Credit 

ruptcy;  though  tor's  Peb^ 

It  cannot  be  the  (a J  Sec.  S. 

Foundation  of 

ihc  Commission,  as  the  petitioning  Creditor's  Debt. 


121.  #.  8. 


r qui  tabic 
Debt  may  be 


Upon 
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Upon  these  Grounds  it  appears  to  me,  that  the  plain,         ISM. 
morel.  Justice  of  this  Case  is  not  met  by  any  leesl  Prin-       ^)^^^^ 
ciple,  calling  upon  me  to  refuse  to  give  Effect  to  the  mo-      «  * 

ral  Justice ;   and  therefore  these  Parlies  are   entitled  to 
ho)d  this  Proof, 


HAMPSON  V.  HAMPSON.  18U, 

June  29. 

AMOTION  was  made  for  a  new  Trial  of  an  Issue,    Tj,g  improper 
directed  to  try,  whether  a  Deed  executed  in  1783,  Rejection  of 
was  obtained  by  Duress  or  Fraud.    The  Ground  of  the  written  Evi- 
>lotion  was,  that  written  Evidence,  had  been  rejected  by  dcpcc  no 

die  Jpdge,  which  ought  to  have  been  received.  Groun     or 

granting  a  new 

Trial  of  an  Is- 
Sir  Samuel  Romilly,  and  Mr.  HoIroyJ,  in  support  of  sue :  the  Court 
the  Motion,  contended,  that  the  improper  Rejection  of  ^'^^^  satisfied 
Evidence  is  alone  a  sufficient  Ground  for  granting  a  new  ^\*     ^  ^      .. 

Trial:  and  that  such  is  the  Uule  at  Law ;  citing  lYilion  /^,,  .1    ^^ 
»  '  «•  thebviaence, 

V.  Kastali(a).  including  that 

ri'jectcd. 

Mr.  Leach,  Mr.  Parke,  Mr.  Scarlett,  and  Mr.  JBe/^ 
ppposed  the  Motion ;  denying,  that  such  is  the  Rule  at 
Law ;  and  observing  that  Wilson  v.  Rastall  was  a  penal 
Action:  but,  admitting  the  Rule  at  Law  to  be  as  repre- 
Qjcnted,  they  insisted,  that  it  cannot  prevail  in  this  Court ; 
who  will  look  into  the  whole  of  the  Evidence ;  and,  if 
not  convinced  by  timt  Examination,  that  there  ought  upon 
conscientious  Grounds  to  be  a  new  Trial,  will  not  grant 

(aj  4  Term  Rep.  753.  Cakraft  v.  Gibbs,  5  Term  Rep.  IJ). 
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A  Record  may 
be  affected  by 
Fraud :  a  Fine 
for  Instance; 
if  the  Appear- 
ance of  the  Wo- 
man was  the 
Effect  of  previ- 
ous Com- 
pulsion. 


it;  though  satisfied,  that  Evidence  iNs  improperly  re- 
jected^ or  received.    This  was  clearly  acted  upon  in  The 
Warden  and  Minor  Canons  of  St.  PauFs  v.  Morris  (a). 

The  Lord  Chancellor  refused  the  Application; 
declaring  his  Opinion  upon  a  very  minute  Consideration 
of  all  the  Evidence,  that,  though  the  Paper,  >vhich  was 
rejected  ought  to  have  been  received,  it  ought  not  to  have 
produced  a  different  Verdict.  His  Lordship  made  the 
following  Observations. 

I  admits  that  even  a  Record  may  be  affected  by  Fraud : 
a  Fme,  for  Instance ;  if  it  can  be  established,  that  the  Ap- 
pearance of  the  Woman  before  the  Judge  was  the  Eftct 
of  Compulsion,  applied  before  she  came  there. 

The  first  Point,  upon  which  this  Application  for  anew 
Trial  has  been  put,  is,  that^  whatever  may  be  the  Effect  of 
the  Evidence,  that  was  received,  yet,  if  Evidence  has  been 
rejected,  that  ought  to  have  been  received,  when  that  ii 
established  in  Law  to  the  Satisfaction  of  this  Conrt,  a 
new  Trial  ought  to  be  directed  ;  and  it  was  insisted,  thtt 
this  is  the  Cours^at  Law  in  such  Circumstances, 


My  Opinion  being,  that,  these  Papers,  which  were  re* 
jected  by  the  Judge,  ought  to  have  been  admitted  in  Evi- 
dence, the  Question,  \ihether,  that  Fact  once  established, 
there^must  be  a  new  Trial,  and  all  farther  ConsideraUoQ 
of  the-  Evidence  put  out  of  the  Question,  stands  thus. 
Jurisdiction  in  Courts  of  Equity  have  an  original  Jurisdiction,  which,  I 
Equity  to  try     agree,  must  be  exercised  according  to  a  sound  Discretioo; 

to  try  Questions  of  Fact  without  the  Intervention  of  a 
Jury ;  and  which  Aid  is  sought,  according  to  the  comrooa 
Expression,  for  the  Purpose  of  informing  the  Conscience 


Questions  of 
Fact  without 
the  Aid  of  a 
Jury:  to  be 
exercised  by  a 
sound  Discre* 
tion. 


(a J  9  Vcs.  155. 


of 
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of  the  Court.  1  agree,  that  a  Mistake  in  refusing  to  send 
the  Cause  to  a  Jury  is  a  just  Ground  of  Appeal  if  the 
Court  of  Appeal  should  think,  that  the  contrary  Decision 
would  have  been  a  sounder  Exercise  of  Discretion :  but  it 
is  a  competent  Exercise  ot  the  Authority  and  Duty  of  the 
Court  in  every  Case,  and  throughout  eveiy  Case,  aud  in 
every  Stage,  to  determine  accordmg  to  its  Discretion, 
whether  it  does,  or  not,  want  that  Assistance. 
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In  the  Case  of  The  Minor  Canojis  of  Si.  PauFsCa), 
the  Question,  whedier  Evidence  had  not  been  improperly 
rejected,  arose  upon  the  Trial  in  the  Court  of  Exchequer : 
tbi*ee  of  the  Barons  thought,  that  the  Evidence  ought  not 
to  have  been  received :  Baron  Graham  thought  otherwise. 
My  Opinion  always  was,  that  this  Court  was  not  justified 
in  sending  that  Question  to  a  Trial :  but  upon  the  Motion, 
that  was  made  here  for  a  new  Trial,  I  held  myself  bound  to 
consider  that  Direction  of  the  Court  right :  the  Order,  never 
having  been  displaced  by  a  Re- hearing  or  Appeal.  Taking 
it  so,  the  only  Considerations  were,  1st,  whether  the  Evi- 
dence was  improperly  rejected ;  2dly,  what  it  was  right  to 
do.  I  thought,  the  rejected  Evidence  ought  to  have  been 
admitted  :  but  the  Course  I  took  was  to  examine  the  whole 
Case ;  aud,  I  refused  the  Application ;  my  Opinion  being, 
that,  if,  that  Evidence  being  received,  the  Verdict  had  been 
contrary  to  that,  which  was  found,  I  should  not  have  held 
myself  bound  by  that  Verdict. 

» 

If  it  is  to  be  taken,  that,  as  thb  is  written  Evidence,  it  is 

to  be  received,  I  cannot  accede  to  that  Proposition.    The 

Principle  must  lead  to  this   Rule :  look  at  that  written 

Evidences  consider  its  whole  Import  and  Effect :  strip  it 


(aj    The   Warden  and  Minor  Canons   of  St.  PauVs  v. 
Jtforrw,  9  r«.  J55. 

of 
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of  nothing :  give  it  the  utmost  Effect,  which  in  jadicial 
Consideration  it  can  have,  and,  not  considering  Proceed 
ings  at  Lawy  the  Practice  of  this  Court  for  many  Years 
justifies  the  Right  to  look  at  all  the  Evidence ;  what,  if 
rejected,  ought  to  hare  been  admitted ;  to  give  it  the 
fullest  rational  Effect,  of  which  it  is  capable ;  and  then  tq 
determine,  whether,  if  that  Evidence,  being  introduced, 
ought  not  to  have  altered  the  Verdict,  this  Court  vrill 
send  it  to  anotlier  Trial,  to  see,  whether  a  Jury  will  do 
what  in  that  View  the  CoMrt  tliinks  ought  uo(  to  be 
done. 


Then  ought  these  Papers  to  produce  a  different  Effect  f 
If  the  Verdict  is  right  upon  the  rest  of  the  Evidence,  it  is 
impossible  to  say  that  these  Papers,  h^d  they  been  pro* 
duced,  ought  to  displace  its  Effect;  having  regard  to 
those  Principles,  which  for  the  Safety  of  Mankind  must 
be  applied ;  whatever  Inconvenience  may  be  the  Result  ia 
particular  Cases.  Being  called  upon  to  say  that  the  In- 
strument of  1783  is  to  be  affected  by  Duress,  Compulsion, 
or  Fraud,  I  must  collect  the  Facts  from  all  the  Evidence, 
that  may  be  laid  before  this  Court,  or  a  Jury,  llie  Effect 
of  these  Papers  is,  that  they  shew  an  Anxiety  for  a  Re- 
execution  of  the  Instrument,  as  a  Remedy  for  the  Incon« 
venience  of  Family  Disputes ;  always  asserting  its  l^al 
validity :  but  it  would  be  a  wild  Conclusion,  where  Parties 
marry  under  such  Terms,  that  solemn  Instrqmeuts  ^re  to 
be  set  aside  on  account  of  this  Contradiction  as  to  their 
Mode  of  Life  and  such  Circumstances.  The  real  Ques- 
tion is,  whether  the  Evidence  clearly  preponderates  as  to 
the  Effect  of  these  Instruments.  That  depends  upon  a 
Comparison  of  the  Evidence;  and  upon  examining  it 
throughout^  and  in  Detail,  it  appears  to  me  quite  incon* 
sistent  with  the  Safety  of  Transactions  relative  to  Instru- 
ments of  this  Sort,  taking  the  Progfs  altogether,  and  Mith 

the 
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Ili6  Effect  of  these  Papers^  to  say,  that  this  Verdict  is  not 
right. 


Therefore  there  ought  not  to  be  a  new  Trial.. 


ISU. 
IIampso^t 

IIampsok. 


SILBERSCHILDT  v.  SCHIOTT. 

BY  a  Will,  dated  tlie  15th  of  March,  1798,  and  at- 
tested  by  three  Witnesses,  the  Testator,  having  in 
1795  obtained  a  Decree  of  Foreclosure  of  a  Mortgage 
to  him  in  Fee  of  Estates  in  Lancashire,  made  the  following 
Disposition : 

*'  t  now  proceed  to  will  and  bequeath  all  the  Property 
*^  I  may  die  possessed  of  after  paying  my  legal  Debts  and 
*'  Funeral  Expences  as  follows  (viz.)  I  will  and  bequeath 
<'  to  Harriet  my  Wife  for  her  natural  Life  the  Interest  of 
*'  my  Property  in  the  English  Funds  £36,09 l:\5s:6d. 
^'  in  Trusts  at  this  present  Time  &c  Item  for  her  natu- 
''  ral  Life  the  Interest  or  Proceeds  of  certain  Farms  in 
"  the  County  of  Lancaster  mortgaged  to  me  for  ^££500 
**  the  Documents  whereof  are  now  in  the  Possession  of 
'^  Item  for  her  natural  Life  the  Use  and 

''  Residence  of  my  Dwelling-house  No  19  Devonsliire* 
"  place  London  Value  to  me  c£3400  See  Item  all  her  Pa- 
**  raphernalia  &c  in  London  at  her  own  free  Disposal." 
*'  — —  And  I  hereby  declare  it  to  be  my  Will  that 
'^  all  the  Bequests  aforesaid  witlv  the  Exception  of  the 
"  Articles  left  to  the  free  Disposal  of  my  Wife  Harriet 
^  shall  after  her  Decease  be  disposed  of  in  Manner  fol- 

*'  lowing 


Rolls. 

1814, 

Julif  14.  15. 

Construction 
of  a  Will,  as 

passing  an 
Estate,  origi- 
nally on  Moit- 
gage,  but  fore- 
closed: the 
Testator's  In- 
tention appear- 
ing to  dispose 
of  all  his  Inte- 
rest, though  in- 
accurately 
mentioned, 
both  as  Land 
mortgaged,  and 
as  Money  due 
on  Mortgage. 
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lowing  to  my  Daughter  Harriet  Silbertcbildi  one  thirj 
Part  of  my  Property  in  the  Engtish  Funds  as  aforesaid 
the  principal  Money  to  be  so  settled  and  secured  upon 
Harriet  and  her  Children  lawfully  begotten  as  to  put  it 
out  of  the  Power  of  her  Husband  Captain  Jacob  Fred, 
SiiberscHildt  to  touch  a  Shilling  of  it  Item  one  third 
Part  of  the  Value  of  my  Dwelling-house  in  London 
when  sold  without  Restriction  Item  one  third  Part  of 
the  Sum  of  ;fd500  principal  Money  disposed  of  in 
Mortgage  of  Farms  aforesaid.  lu  like  Manner  to  mj 
Daughter  Elizabeth  Le  Gros  I  hereby  declare  it  to  be 
my  Will  she  inherit  and  enjoy  after  the  Decease  of  /for- 
riet  my  Wife  all  the  Bequests  in  the  same  Proportion 
and  upon  the  same  Conditions  as  granted  to  her  Sister 
Harriet  SilberschUdi  with  this  special  Difference  only 
that  as  my  Daughter  Elizabeth  has  as  yet  no  Child  or 
Children  nor  likely  to  have  I  hereby  Will  that  on  her 
Demise  without  Child  or  Children  by  William  Le  Gtm 
the  one  third  aforesaid  in  the  English  Funds  shall  revert 
to  and  become  the  Property  of  my  Heirs  at  Law  &c. 
And  1  hereby  declare  it  to  be  my  last  Will  that  my  na- 
tural Son  William  Haldane  Barton  shall  in  lilTe  Man- 
ner inherit  and  enjoy  one  third  Part  of  the  aforesaid  Be- 
quests upon  the  same  Conditions  as  to  my  Daughten 
Harriet  and  Elizabeth  with  this  only  Difference  that  his 
third  Part  of  the  said  Bequests  shall  be  at  his  own  free 
Disposal  when  eighteen  Years  of  Age.** 


Tlie  Testator,  by  the  second  of  several  unattested  Codi- 
cils, made  some  Alterations  in  his  Will,  revoked  ''  the  Be- 
quest made  to  Harriet''  his  Wife ;  directing  **  the  said 
Bequest"  to  go  to  his  Heirs  at  Law ;  with  Reservation 
however  of  any  future  Disposition  he  might  think  proper 
to  make  of  "  such  Bequests." 
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By  a  third  Codicil  he  gave  the  following  Direction ; 
that  the  Bequests  to  my  Daughter  Elizabeth  in  the 
Body  of  my  last  Will  left  at  her  free  Dispotel  with  a 
''  View  that  her  Husband  should  personally  benefit  by 
^'  them  shall  by  this  my  third  Codicil  be  done  away,  that 
**  is  to  say,  the  said  Bequests  to  be  laid  under  the  same 
**  Restrictions  with  the  rest  so  particularly  specified  in  the 
*'  Body  of  my  last  Will." 
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llie  Bill  insisted,  that  by  the  Teritas  of  the  Will  the 
mortgaged  Estate  in  the  County  of  Lanoaster  is  to  be  con- 
sidered as  Part  of  the  personal  Estate  of  the  Testator  spe- 
cifically given  to  Harriet,  his  Wife,  for  Life,  and  after  her 
Death  to  Harriet  Silberschildt,  and  to  Elizabeth  Le  Gros ; 
and  that  by  the  Terms  of  the  second  Codicil  the  Bequest 
to  Harriet,  the  Wife, is  revoked;  and  the  Mortgage  Mo- 
ney given  in  equal  Moieties  to  Harriet  Silberschildt  and 
Elizabeth  Le  Gros,  &c, 

Upon  a  Question  from  the  Court,  it  was  admitted,  that 
the  Subject  of  the  Bequest  was  only  the  Sum  of  £2500, 
subject  to  which  the  Estate  was  to  descend  to  the  Heir. 
The  Will  had  not  been  proved:  but  the  Master  of  the 
Rolls  said,  he  would  give  his  Judgment ;  supposing  it  duly 
executed. 


Mr.  Harty  and  Mr.  Home,  for  the  Plaintifls :  Sir  Samuel 
Romillj/,  and  Mr.  Wingfield,  for  Defendants,  claiming  the 
Money  under  the  Bequest  to  the  Daug)iters,  as  personal 
Property. 

As  between  the  Representatives  this  Property  would 
take  the  Character  of  real  or  personal  Estate  at  the  Op- 
tion of  the  Testator.  Until  the  Foreclosure  his  Interest 
was  Money  certainly ;  but  the  Instant  the  Foreclosure  was 
made  absolute  must  be  taken  as  real  Estate,  descending  to 

'     ^  hi$ 
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liis  Hot  at  Law ;  subject  however  to  any  Indicatioif  ot 
bis  Intention  to  consider  and  treat  it  as  still  continuing 
Part  of  bb  personal  Property;  and  the  Character  of  re  1 
Estate,  acquired  by  the  Foreclosure,  is  so  for  from  btii^ 
indefeasible,  that  very  slight  Circumstances,  an  Action,  kt 
Instance,  brought  upon  a  collateral  Security,  have  been 
considered  a  sufficient  Indication  of  such  Intention.  Tbe 
Testator  has  exercised  his  Right  to  have  his  original  late* 
rest  still  considered  a  subsisting  Mortgage  for  the  Benefit 
of  his  personal  Estate ;  though  he  had  acquired  the  Fee. 
There  is  not  an  Expression  in  this  Will  importing  an  In- 
tention  to  dispose  of  real  Estate.  The  Will  is  attested  by 
three  Witnesses :  not  in  the  usual  Form,  according  to  ibt 
Statute  of  Frauds ;  but  merely  "  signed  and  sealed  at  CV 
"  penkagen,  6ic.*'^ 


Mr.  Leach,  and  Mr.  Cooke,  for  tlie  Heirs  at  Law. 

The  Intention  of  this  Testator  was  to  pass  his  whole 
Interest :  but  be  could  pass  it  only,  according  to  the  N»- 
ture  of  the  Property,  as  real  Estate.  Could  the  Mort- 
gagor take  Ad\'antage  of  this,  as  having  again  made  it  a 
redeemable  Interest  i  An  Action,  brought  upon  Uie  Bond, 
having  the  Effect  of  opening  the  Foreclosure,  has  no  Re- 
lation to  a  plain,  mistaken.  Declaration  in  a  Will.  Upon 
this  Question  the  Codicils,  none  of  them  being  attested, 
cannot  be  regarded.  It  is  evident  that  he  had  no'  J^f  otion 
of  tbe  Distinction  between  the  Terms  applicable  to  real 
and  personal  Property.  Tlie  Introduction  declares  his 
Intention  to  bequeath  all  the  Property  he  may  die  pos- 
sessed of ;  and  he  afterwards  uses'  the  Teruis  ''  inherit'' 
and  ''  Heirs  at  Law/'  applicable  to  real  Estate  only,  in- 
discriminately with  reference  to  personal  Property.  His 
Mistake  as  to  the  Nature  of  bis  Interest  cannot  convert 
real  Estate  into  personal. 


Tkt 
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The  Master  of  the  Rolls*  Silbe&s- 

My  Opinion  is,  that,  if  the  Will  is  properly  executed,        childt 
the  Land  in  (question  passes  by  it.    The  Mortgage,  Mrhich  ^* 

the  Testator  had  originally  upon  the  Estate,  being  fore-       ^chiott. 
closed,  the  Estate  became  absolutely  his ;  and  in  Strictness 
at  the  Date  of  the  Will  there  was  no  Estate  mortgaged  to 
him  ;  nor  any  Money  du^  to  him  lipon  Mortgage.    The 
Mortgage  being  extinct,  the  Land  was  his  own.  He  seems, 
however,  not  very  well  to  have  understood  the  Effect  of  a 
Foreclosure:   and  still  continues  to  describe  as  a  Moft- 
gage  the  Interest  he  had.     If  his  Interest  had  been  really 
Buch,  there  is  no  Doubt,  a  Gift  of  Ac  Money  would  have    Will  of  Mort- 
carried  his  Interest  in  the  Land,  upon  which  it  ^as  se-  ^^*  dispose 
cured.    The  Question  is,  what  he  meant  to  comprehend  *°^  ^      ^     ^ 
in  the  Description :  whether  only  the  Money,  originally  t:   ?,.*      *  •-, 
lent  on  Mortgage,  or  all  the  Interest,  which  at  the  Date  ^^  Land, 
of  the  Will  be  had  in  him,  and  which  had  been  acquired 
in  consequence  of  that  Mortgage* 

The  Will  is  throughout  very  inaccurate.  The  Devise 
of  a  Life  Interest  to  his  Wife  is  expressed  in  one  Way; 
that  of  the  Remainder  to  the  Children  in  another.  The 
^rst  seems  to  import  the  Interest  in  the  Land  :  the  other 
the  Interest  in  the  Money:  yet  it  is  evident,  that  in  both 
Instances  he  meant  to  speak  of  precisely  the  inuue  Subject 
Th^  Devise  to  his  Wife  is  thus  expressed  2 

''  Item  for  her  natural  Life  the  Interest  or  Proceeds  of 
^'  certain  Farms  in  the  County  of  Lancaster  mortgaged 
^'  to  me  for  ^9500." 

That  undoubtedly  gives  her  a  Right  to  the  Prodttoe  of 
those  Farms  :  she  became  Tenant  for  Life  by  the  Devise^ 
Afterwards  he  states  his  Intention,  that  the  Children  shall 

Vol.  in.  E  enjoy 
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•  •       • 

enjoy  after  her  Decease ;  apportioning  among  them  all  the 
Bequests  aforesaid :  but  in  that  Apportionment  he  dianges 
the  Phraseology :  instead  of  giving,  as  he  bad  given  to  his 
Wife,  the  Farms  mortgaged  to  him,  he  gives  ''  the  Sam  of 
^*  £2500  principal  Money  disposed  of  im  Mortgage  of 
'^  Farms  as  aforesaid."  This  seems  to  me  not  to  have 
been  a  Difference  of  Intention ;  but  to  proceed  from  the 
general  Inaccuracy,  apparent  throughout  the  Will,  and 
that  Sort  of  Doubt,  which  appears  to  have  pervaded  iiis 
Mind  with  regard  to  the  Nature  jof  his  Interest  in  de 
Subject ;  speaking  of  it  sometimes  as  Money ;  sometiiiies 
as  Land:  sometimes  of  the  Farms,  as  representii^  the 
Money ;  sometimes  of  the  Money,  as  representing  die 
Farms.  « 


The  Question  is,  whether  he  meant  to  separate  the  Mo- 
ney from  the  Land ;  or  to  ^ve  all  his  Interest,  whetber 
Land  or  Money,  to  the  same  Person.  The  latter  is  wj 
Opinion.  This  is  one  Bequest;  and  by  that  an  alix^ 
Disposition  of  the  Property.  He  never  intended  to  give 
the  Money  as  a  Charge  upon  the  Land,  and  to  leave  tbe 
Land  undisposed  of;  as  it  would  be,  if  his  lutentioD  ms 
not  by  these  Devises  to  give  all  the  Interest  in  tk 
Land. 

Consequently,  if  the  WilL  was  duly  executed^  all  l» 

Interest  passed. 


STOKOE 


CASES  IN  CHANCERY.  51 


Rolls. 
STOKOE  i).  ROBSON.  1814, 

July  20. 

THE  Bill  was  filed  by  the  Representative  of  a  Mort«     ji)^  jitle 
gagee^  praying  a  Foreclosure  against  the  Representa-  Deeds  being 
lives  of  the  Mortgagor,  and  a  Purchaser;  admitting,  that  stolen  frum  a 
the  PlaintiflF  is  unable  to  produce  the  Deeds,  by  which  the  Mortgagee,  the 
Mortgages  were  created ;  having  been  stolen  from  a  Desk     ^^^"'^^    ^" 
in  the  Dwelling-house  of  the  Mortgagee,    iu   October ^  , 
1803;  and  the  Plaintiff  having  never  been  able  to  reco- 
ver them ;  but  charging,  that  the  Plaintiff  has  the  original 
Draft  of  one  of  the  Mortgages ;  and  that  the  Existence 
of  the  Mortgage  Debt  is  proved  by  Payment  of  Interest 
down  to  a  particular  Period;  and  setting  forth  a  Notice 
from  the  Mortgagor,  that  he  would  pay  off  the  Mort- 

The  Answer  of  the  Defendant  Robson,  the  Purchaser, 
admitted,  that  £400,  Part  of  the  Purchase-money,  was 
left  in  his  Hands  to  answer  what  was  due  on  the  Mort- 
gage ;  submitted,  that,  as  the  Plaintiff  is  unable  to  pro- 
duce the  Title  Deeds,  and  the  Mortgagee  might  have  as- 
signed the  Mortgage  to  some  Person,  the  Defendant 
cannot  with  Safety  pay  the  Money  without  having  such 
Securities  delivered  up ;  offering  upon  Delivery  of  them^ 
or  being  indemnified,  to  pay  off  the  Mortgage. 

Sir  Samuel  RomiUy,  and  Mr.  BelU  for  the  Plaintiff, 
mentioned  the  Case  of  Schoo/e  v.  Sail  (a),  and  Smith  v. 
Bkknell  (b)  ;    suggesting,  that,  as  in  the  latter  Case,  an 

Inquiry 

Ca)   1  ScL  Sf  Lef.  176.  The  Bill,  filed  by  the  Exe- 

(bj  Smith  t.  Bickneli.         cutors  of    the    Mortgagor, 

Reg,  Lib,  B.  1^05, Jv,  5966.       Dickes,  against  the  surviving 

£  2  Lxecuiors 
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Inquiry  should  be  directed;    and  the  Money  paid  into 
Court. 

Mr.  Leach,  and  Mr.  Wingfield,  for  the  Defendants, 
resisted  any  Decree ;  observing,  that  in  the  Case,  men- 
tioned 


Executors  of  the  Mortgagee 
in    Fee,  in  Possession,  7ii//, 
stated,  that  the  Plaintiffs  had 
frequently  applied  to  the  De- 
Yendants,  offering  to  pay  off 
tl^e    Principal  and   Interest, 
and  requiring  a  Re-convey- 
ance, and  Delivery  of    the 
Title  Deeds:    but  the    De- 
fendants  alledgcd,    that    it 
was  notjn  their  Power  to 
comply  with  such  Requests ; 
as  all  or  most  of  the  Title 
Deeds  and  Writings,  belong- 
ing to  the  mortgaged    Pre- 
mises, were  after  the  Death 
of  Hill  stolen  from  Smithy 
one  of  his  Executors,  pra^*- 
ing  the  usual  Accounts,  &c. ; 
and  the  Delivery  of  all  the 
Title  Deeds,  original  Leases, 
and  other  Writings,  relating 
to  the  mortgaged  Premises ; 
and  in  case  it  should  appear, 
that  any  of  the  Title  Deeds, 
&c.   were  not  forthcoming, 
that  the  Plaintiffs  may  be  in> 
demnificd  against  the  Loss  of 
such  Deeds  and  Writings  in 
such  Manner  as  the  Court 


should  direct;  and,  if  neces- 
sary, that  Inquiries  may  be 
made  as  to  HilTs  Heir  at 
Law. 

The  Defendants  by  their 
Answer  stated,  that  upon  the 
Death  of  Hill,  SmUk,  their 
Co-executor,  possessed  him- 
self of  all  the  Title  Deeds 
and  Writings,  relating  to  the 
mortgaged  Premises,  in  Hi/Ts 
Custody  at  his  Death;  and 
that  several  of  such  Title 
Deeds  were  stolen  out  of  the 
Possession  of  , Smith;  and 
were  never  recovered,  and  the 
same  were  wholly  lost ;  and 
the  Defendants  could  not  set 
forth,  where  they  were;  or 
form  any  Conjecture  respect- 
ing them. ' 

On  the  JOth  of  February^ 
1806,  at  iht.  Rolls  the  usual 
Reference  was  made  to  take 
the  Accounts  of  Priucipsl 
and  Interest,  and  Rents  and 
Profits :  and  an  Inquiry  wis 
directed,  what  Title  Deeds 
of  the  mortgaged  Premises 
were  delivered  to  HiU^  the 

Mortgagee, 
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tioDed  by  Lord  Redesdale,  where  the  Heir  could  not  be 
found  the  Bill  should  be  dismissed ;  and  it  was  going  too 
far  to  order  the  Money  into  Court.     They  did  not  how* 


1814. 


Mortgagee,  and  what  was 
become  of  the  said  Title 
Deeds. 


Reg,  Ub.  B,  1809,/o.  530  b. 
15tb  March,  ;S10. 
The  Master  by  hjs  Re- 
port dated  November,  1808, 
stated  the  Sum  due  to  the 
Defendants ;  and,  that  it 
appeared  by  the  Examina- 
tion oi  Johri  Morris,  Execu- 
tor of  Smith,  who  was  one  of 
the  Executors  of  Hill,  that 
Dickcs,  when  ke  mortgaged 
to  Hill,  deposited  with  Hill 
the  Title  Deeds ;  and  that 
such  of  the  Title  Deeds  as 
were  in  the  Custody  of  Hill 
came  afterwards  to  the 
Hands  of  Smith,  Bicknell, 
and  Perry,  his  Executors ; 
and  were  chiefly,  if  not 
wholly,  in  the  Custody  of 
Smith ;  that  on  his  Death 
Morris,  as  one  of  his  Execu- 
tors, took  into  his  Possession 
all  such  Deeds,  &c.  tis  he 
found  in  the  Dwelling-house 
erf  Smith,  delivering  such  of 
them  as  related  to  the  mort- 
gaged Property  to  Bicknell 
and  Perry  ;  that  <$mtM  about 


ever 

two  Months  before  his  Death 
informed  him,  that  some  Per- 
sons had  entered  his  House 
and  stole  from  his  Writing- 
desk  in  his  Office  several 
Title  Deeds  and  Writings, 
belonging  to  Dickes^s  Es- 
tates ;  and  that  Smith  the  •' 
same  Evening  discovered  his 
Office  Window,  which  looked 
into  his  Garden,  open,  and 
several  of  the  aaid  Deeds  and 
Writings  lying  in  the  Gar- 
den; and  that  he  had  pub- 
lished printed  Hand-bills,  of- 
fering Rewards  for  the  Dis- 
covery of  said  Deeds. 

The  Report  then  proceed- 
ed to  certify,  that  a  Part  of 
the  Title  Deeds,  containing 
the  most  material  Deeds, 
were  lost  by,  or  stolen  from. 
Smith;  and  have  not  since 
been  found,  or  heard  of;  and 
were  not  forthcoming;  but 
that  the  remaining  Part  were 
in  the  Possession  of  the  De- 
fendants Bicknell  and  Perry, 
The  Cause  having  stood  over 
for  the  Attomey'General  to 
be  made  a  Party,  in  conse- 
quence of  the  Heir  at  Law 
of  the  Mortgagee  not  being  to 
3  be 
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ever  ptrnit  in  objeoUDg  to  aa  Ii%iuiy  at  Ae  PlainUff 's 
Expence.       • 

the  Master  of  the  Rolls  accordingly  directed  the 
Account^  and  an  Inquiry,  what  was  become  of  the  Title 
Deeds. 


he  found,  came  on  for  farther 
Directions  and  Costs ;  when 
ne  Master  of  the  Rolls  re- 
ferred it  back  to  the  Master 
to  take  the  Accounts  subse- 
quent to  his  Report ;  and  it 
■was  ordered,  that  upon  the 
PlaintiflF's  paying  to  the  De- 
fendants Bickneli  and  Perry 
trhat  shall  be  found  due,  &c. 
the  Defendants  do  re-convry 
and  re-assign  the  said  mort- 
gaj^ed  Premises  free  and  clear 
of  and  from  all  Incum- 
brances done  by  them  or  any 


claiming  by,  from,  or  under, 
them  ;  and  deliver  up  to  the 
said  Plaintiffs  such  remain* 
ing  Title  Deeds,  Evidences, 
and  Writings,  as  are  in  their 
Custody  or  Power  relating 
to  the  said  Elstate,  or  to  such 
Person  or  Persons  as  they 
shall  direct  or  appoint:  but 
in  default  of  the  Plaintift 
paying.  Sec.  the  Plaintift  to 
stand  absolutely  foreclosed: 
and  the  Costs  of  the  Attor* 
ney 'General  to  be  paid. 


ISU, 
July  1. 

Bequest  in 
the  Form  of  a 
Letter  to  the 
Testator's  Mo- 
ther and  Sis- 
tors;  expressed  thus,  "  to  be  divided  amongst  you." 

A  Tenancy  in  Common  among  those  living  at  that  Time ;  and  the 
Shares  of  those,  who  died  in  the  Testator's  Lifc-tirae,  lapsed. 


ACKERMAN  v.  BURROWS. 

THE  Bill,  praying  the  usual  Accounts,  and  Distri* 
butjou  of  the  Testator's  personal  Estate,  stated  the 
Will,  of  which  Probate  was  granted,  in  the  following 
Form : 


a 


My 
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''  My  dearest  M^otBer  and  Sisters^  being  at  present  so 
**  mucii  involved  1  ihink  a  Will  would  be  presumptuous ; 
'*  as  I  have  hardly  any  Thing  to  leave.  If  my  Affairs  turn 
**  out  well,  should  you  survive  me  you  will  find  I  am  not 
"  ungrateful  for  your  Xiove  and  Kindness  to  me.  My 
'*  Son  will  naturally  succeed  to  any  Thing  that  may  arise 
*'  from  our  wrecked  Property,  and  should  any  Thing 
''  remain  after  paying  my  Debts,  I  could  wish  it  to  be 
*^  divided  amongst  you.  I  leave  a  Daughter  behind  me 
in  England,  who  will  be  made  ki^own  to  you,  should 
any  Misfortune  happen  to  me ;  and  I  trust  in  your  Love 
for  me  that  you  will  not  suffer  her  nor  her  Mother 
'*  to  Want  *#***#*  If  this  can  be  con- 
"  sidered  as  a  last  Will  I  could  wish  Colonel  jB.  Mr.  B. 
^  and  Mr.  Z>.  to  be  Trustees  and  Guardians  for  my 
'^  Affairs  after  my  Death.  May  God  Almighty  bless 
^'  and  protect  you  all  is  the  sincere  Wish  of  your  unfor- 
'^  tunate  Son  and  Brother.  Mother' Bank,  on  board  the 
*'  Martha  Indiaman^  Saturday,  the  17th  September, 
*^  1796.  I  cancel  and  make  void  every  Will  I  have 
"  hitherto  made.  My  last  Will  and  Bequest  to  my  Fa- 
<*  mily  not  to  be  opened  but  after  my  Death." 

The  Testator  died  in  the  East  Indies  in  the  Year  1803. 
The  Bill  was  tiled  bv  Creditors  and  some  of  the  Testator's 
Sisters :  the  other  surviving  Sisters  being  Defendants. 

Tlie  Master's  Report  stated,  that  at  the  Dale  of  bi» 
Will  he  had  six  Sisters  living;  who  were  all  the  Sisters  he 
ever  had ;  that  one  of  them  and  his  Mother  died  after- 
wards  during  his  Life ;  and  his  Wife  and  Son  also  sur- 
vived him. 


1814. 
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The  Question  was,  whether  the  Interests  under  the 
Will  ve«tcd  m  the  Mother,  and  all  the  Sisters  living  at 
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the  Date  of  the  Will,  subject  therefore  to  Ltpsei  or 
in  the  Sisters,  living  at  the  Testator's  Death,  eida- 
sively. 

Sir  Samuel  Romi/Iy,  and  Mr.  Bulkr,  for  the  survi^ig 
Sisters,  Plainti^s :  Mr.  Courteney,  for  the  Sisters,  De- 
fendants, 


If  the  Descripdon  of  the  Legatees  had  been  ''  all  my 
^  Sisters/'  thobo,  \sho  answered  that  Description  at  the 
Testator's  Death,  wtiuld  take :  but  the  Difliculty  arises 
from  the  Form  of  this  testamentary  Disposition ;  a  Letter, 
addressed  to  his  Mother  and  Sisters,  expres>ing  his  Wish, 
that  his  Property  should  be  divided,  not  in  the  third  Per* 
son,  but  ^'  amongst  you ;"  affording  an  Inference;  that 
those  Individuals,  to  uliom  it  was  addressed,  were  the 
Objects.  If  ail  the  Sisters  but  one  had  died  during  kis 
life,  that  one  must  have  taken. 

Mr.  Martin,  and  Mr.  Troaer,  for  the  Widow  and  Son 
of  the  Testator. 

If  all  the  Sisters  had  died  in  his  Life,  he  did  not  intend 
that  his  Mother  should  take  the  whole.  The  Letter  is 
addressed  to  Persons,  hving  at  the  Time ;  whose  Deaths, 
previous  to  his  own  Death,  he  did  not  contemplate ;  and 
the  Effect  b  equivalent  to  an  Enumeration  of  those  Per* 
sons. 


The  Master  of  the  |Iolls. 

The  Question  is,  what  the  Testator  meant  by  die 
Word  ^'  you.'*  1  apprehend,  he  meant  all  those,  to 
"^'hpm  that  Letter  was  addressed :  that  is,  the  Mother  ^nd 
tlien  living  Sisters.  The  Letter  was  addressed  to  them  in 
^qotenplation  that  they  were  all  living  at  that  That. 

It 
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It  is  therefore  a  Tenancy  in  Common ;  and  the  Shares  of         1814. 
those,  who  died  in  his  Life-time^  are  lapsed. 


ackermav 
Burrows. 


1813, 

KEMEYS  V.  PROCTOR.  Rolls. 

November. 

THE  BiH>  filed  by  the  Vendor  of  an  Estate,  prayed    Specific  Per- 
a   specific   Performance;    alledging,  that  Thomas  formance  dc- 
Stokes,  as  the  Agent  of  the  Defendant,  attended  the  Sale,  creed  against 
the  Defendant  being  present ;  that  Stokes,  as  such  agent,  ^"^  Purchaser 
bid  i*8700,  and  was  declared  the  highest  Bidder  at  that  °^  *"  ^*^*^ 
Sum ;  that  the  Auctioneer  immediately  made  a  Memo-     ^    b    th     ' 
randum  or   Minute  in  Writing  of  such  Sale;   but  that  Auctioneer  as 
after  the  Sale,  when  the  Parties  retired  to  settle  the  De-  his  Agent  law 
posit,  and  sign,  the  Agreement,  Stokes  refused  to  pay  the  fully  authoriz* 
Deposit,  or  sign  the  Agreement  on  Behalf  of  the  De-  ®^  within  the 

fendant.  ^^^'"^  ^^ 

Frauds. 

The  Answer,  admitting,  that  Stokes  was  authorized  to 
bid  £7000,  denied  his  Agency  beyond  that  Sum ;  and, 
insisting,  that  there  was  no  Memorandum  or  Agreement  in 
Writing,  claimed  the  Benefit  of  the  Statute  of  Frauds  ("a^. 

The  Auctioneer  by  his  Evidence  stated,  that  Stokes  was 
the  highest  Bidder  at  «£8700 :  that  immediately  after  he 
was  so  declared  the  Deponent  made  a  Memorandum  or 
Entry  iu  his  Sale-book  in  a  Part  thereof,  previously 
prepared  for  the  Purposes  of  the  Sale,  of  Stokes  bein^ 
the  highest  Bidder.  Stokes's  Evidence  was  at  Variance 
witli  the  Answer  as  to  his  Agency. 

(a;  Stat.  29  Ch.  2.  c.  3. 

Sir 
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Sir  Samuel  Ramillt/,  Mr.  Leach,  and  Mr.  fVeiherell, 
for  the  Plaintiff,  relied  principally  on  the  Decision  of  the 
Court  of  Common  Pleas  in  an  Action,  brought  by  the 
Plaintiff  against  the  Defendant  for  the  Auction  Duty,  m 
Favor  of  the  Plaintiff  expressly  on  the  Ground,  that  for 
this  Purpose  the  Auctioneer  is  the  Agent  of  both  Parties; 
M'ho  are  therefore  bound  by  the  Memorandum  of  the  Sale, 
made  by  hiro.  That  Decision,  it  was  contended,  em- 
braced every  Question  between  the  Parties. 


Mr.  Hart,  and  Mr.  Roupelf,  for  the  Defendant,  cited 
Walker  v.  Constable  (a)y  Stansfield  v.  Johnson  (b).  Buck* 
master  v.  Harrop(c),  Coles  v.  Trecothick  (d),  Sugden^s 
Law  of  Vendors  and  Purchasers  fe^,  and  Blagden  ▼. 
Bradbear  (/). 


The  Master  of  the  Rolls. 

In  Point  of  Law  this  Case  is  the  same  as  that  before 
the  Court  of  Common  Pleas :  but  in  Point  of  Fact  it  is 
not  the  same :  the  Rules  of  Evidence,  by  which  ibis 
Court  must  regulate  its  Judgment,  being  different;  and 
the  Relief  also,  aimed  at  by  this  Suit,  being  different.  lo 
the  Common  Pleas  the  Question  was  merely  as  to  the 
Auction  Duty ;  but,  as  it  is  evident  the  Court  could  get 
at  that  Question  only  through  the  Contract,  tlie  Con- 
tract was  directly  in  question.  The  Court  of  Common 
Pleas  had  the  Question  twice  before  it  (g).  The  De- 
cision, therefore,  differs  in  Point  of  Authority  from  some 
of  the  other  Cases ;  which  are  mere  Nisi  Prius  Deter- 


CaJ  2  Esp,  N.  P.  C.  659. 
I  Bos,  and  PuL  306. 
CbJ  lEsp.^.T.C.  101. 

(c)  7  Ves.  341.      13  Ves. 
456, 

(d)  9  Ves.  234.  i  Smith,  Q57- 


CO  Page  75,  (3d  edit.) 
81,  (4th  edit.) 

r/J  12  Ves.  466. 

(g)  Emmerson  y,  Hcelis,  C 
Taunt.  33. 
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oiinations.  In  Coles  v.  Trecothick  the  Lord  Chancellor 
seems  to  think  the  Distwction  between  Contracts  for 
Liand  and  for  Goods  not  sound.  If  the  Question  were 
open;  and  I  were  asked  my  Opinion,  whether  an  Auo 
tioneer  be  the  Agent  of  the  Purchaser,  as  well  as  of  the 
Vendor,  I  should  be  disposed  to  say,  that  he  is  not.  But 
after  two  consecutive  Judgments  of  a  Court  of  Law  I  should 
not  give  a  different  Judgment  from  theirs,  whatever  my 
private  Opinion  may  be.  The  Question  of  Agency, 
however,  is  certainly  open ;  the  Answer  being  at  variance 
on  that  Point  with  Mr.  Stokes's  Evidence.  I  will,  there- 
fore, look  into  the  Papers  (a). 


« 


The  Master  of  the  Rolls. 

1  have  compared  tlie  Answer  with  the  Evidence ;  and 
I  do  not  find  sufficient  in  the  Answer  to  counterbalance 
the  Evidence. 


A  specific  Performance  was  accordingly  decreed. 

(aj  Ex  Relatione. 


1814: 


Kbmeys 
PaocToa. 


The  Earl  of  ORFORD  v.  CHURCHILL. 


Rolls. 
1814, 
IV6.  14, 15,16. 
QHARLES  Churchill  by  his  Will,  dated  the  26th  Day    Construction 

of  March,  1745,  as  to  the   Residue  of  his  real  and  «f  a  Will  and 

Settlement,  as 

not  C(>fnpreliending  Great  Grandchildren    under    the  Description  of 

Children  and  Grandchildren. 

Interest  decreed  to  the  full  Amount  produced  by  a  Fund  wrongfully 
-withheld  from  the  Proprietor  :  at  4  per  Cfw<.  upon  a  Demand,  estab- 
lished as  a  Debt  against  the  Funds  of  others. 

Costs  of  the  unsuccessful  Defence  of  an  Infant  charged,  not  upon 
the  general  Fund,  but  upon  hijs  own  Share* 

personal 


60  CASES  IN  CHANCERY. 

1 814.         personal  Estate  directed,  that  his  Trustees  should  pa j  the 
^'^m   ^     annual  Profits  to  Charles  Churchillj  junior,  and  his  As- 
ORfoRD       *^6"®  ^^^  Ijik^  and  immediately  after  his  Death,  in  case 
^.  he  should  have,  or  have  had,  any  Child  or  Children  of  his 

Cburcuill.    Body  begotten,  who  should  be  living  at,  or  bom  in  due 
•  Time,  or  who  should  have  left  Issue  living  at  the  Time  of 

Jiis  Death,  or  afterwards  bom  alive,  then  the  Trustees 
should  pay,  assign,  &c.  the  Residue  of  the  Testator's  real 
and  personal  Estates  to  and  for  the  Benefit  of  all  and 
every  or  any  the  Child  or  Children,  Grandchild  or  Grand- 
children  of  the  said  Charles  Churehi/l,  junior,  who  should 
be  so  living  at  or  born  after  his  Death,  as  aforesaid,  for 
such  Estate  and  Estates,  and  in  such  Parts,  Shares,  and 
Proportions,  and  with  such  Benefit  of  Survivorship,  and 
such  Limitations  over  (to  be  for  the  Benefit  of  some  one 
or  more  of  such  Children  or  Grandchildren),  and  subject 
to  such  Conditions,  Restrictions,  and  Provisoes,  &c.  sa 
he  the  said  Charles  Churchill,  junioTy  should  by  any  Deed 
or  Writing,  8cc.  with  or  without  Power  of  Revocation,  &c. 
direct,  limit,  or  appoint ;  and  in  Default  of  such  Direc- 
tion, &c.  amongst  all  and  every  such  Children  and  Grand- 
children, &c. ;  with  a  Limitation  over  to  Harriet  ChurckiU 
in  the  Event  of  Charles  Churchill,  junior,  dying  without 
Children  or  Grandchildren  living  at  his  Death. 

The  Testator  died  in  May,  1745.  By  Indentures,  exe- 
cuted in  May,  1 745,  after  the  Death  of  the  Testator,  and 
previous  to  the  Marriage  of  Charles  Churchill,  junior, 
and  Lady  Maria  Walpole,  reciting  the  Intention  of  Mar- 
riage and  to  make  a  Provision  for  the  Children  and  Issue, 
the  Will  of  the  Testator,  and  that  it  was  agreed,  that  the 
Fortune  of  Lady  Maria  Walpole  should  be  assigned  upon 
the  Trusts  therein  mentioned,  Charles  Churchill  the 
younger  did  by  virtue  of  the  said  Will  appoint,  that  if  there 
should  happen  to.be  an  eldest  Son  of  Charles  Churchill 

and 
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and  Lady  Maria  JValpole  born  in  the  Life-time  of  Charles 
ChurchiH  or  after  his  Decease^  and  any  other  Child  or 
Children^  Sons  and  Daughters,  and  if  there  should  be 
tliree  or  more  such  Children,  no  one  of  them  being  an 
ddest  or  only  Son,  then  such  three  or  more  Children 
should  have  the  Sum  of  «£  13,000,  to  be  paid  out  of  the 
Residue  of  the  said  real  and  personal  Estate  of  the  Tes- 
tator, and  to  be  equally  divided  between  them  Share  and 
Share  alike ;  the  said  Portions  to  be  paid  to  »uch  of  them 
as  should  be  a  Son  or  Sons  at  their  -  respective  Ages  of 
twenty-one  Years,  and  to,  such  of  them  as  should  be 
Daughters  at  twenty-one  or  Marriage ;  and,  in  case  such 
Sons  should  not  attain  Iwenty-one,  or  such  Daughters 
should  not  attain  twenty^one  or  be  married,  in  the  Life- 
time of  the  said  Charles  Churchill,  then  the  Portions  and 
Sums  of  Money,  thereby  made  payable  to  him,  her,  and 
tliem,  so  attaining  twenty-one,  or  being  married,  as  afore- 
said, should  not  be  raised  or  paid  until  after  the  Decease  of 
the  said  Charles  Churchill;  and,  if  any  Child,  being  a 
Daughter,  should  depart  this  Life,  before  her  Portion 
should  be  payable,  or,  being  a  younger  Son,  should  depart 
this  Life,  or  become  an  eldest  Son,  before  his  Portion 
should  be  payable,  then  that  the  Portion  thereby  pro- 
vided for  each  such  Child  or  Children  so  dying,  or  such 
younger  Son  so  becoming  an  eldest  Son,  should  from  time 
to  time  accrue  to  the  others  of  the  said  Children,  and  be 
equally  divided  between  them,  and  payable  as  his  or  their 
original  Portion  or  Portions;  and  in  case  there  should 
happen  to  be  an  eldest  Son  of  the  said  Charles  Churchill 
and  Lady  Maria  fValpole,  born  in  the  Life-time  of  the 
said  Charles  Churchill  or  after  his  Decease,  and  if  there 
should  be  any  other  Child  or  Ciiildren,  be  the  same  a  Son 
or  Sons,  Daughter  or  Daughters,  that  then  and  in  such 
Case  such  eldest  Son  should  have  the  Sum  of  ^30,000  to 
be  raised  and  paid  out  of  the  said  rest  and  Residue  of  the 

real 
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real  and  personal  Estates  of  the  said  Charles  C^rchill 
deceased ;  if  so  much  should  then  remain  of  such  Residue : 
but  if  so  much  should  not  remain,  then  such  Sum  less 
than  jESOflOO  at  should  then  remain  thereof;  and  the  De- 
ficiency, if  any,  of  the  said  Sum  of  .£30,000  to  be  made 
good  to  such  eldest  Son  in  Manner  after  mentioned ;  and 
if  Lady  Maria  Walpole  should  die  in  die  Life-time  of 
said  Charles  Churchill,  tlien  the  said  ^30,000  should  be 
paid  to  such  eldest  Son  immediately  after  the  Decease  of 
the  said  Charles  Churchill,  on  such  eldest  or  only  Son  at- 
taining twenty- one,  .with  Interest  at  ^3  per  Cent,  from 
such  Son's  becoming  entitled  thereunto,  until  the  same 
should  be  paid. 


The  Settlement  contained  a  Proviso,  that  if  any  Child 
or  Children,  being  a  Son  or  Sons,  Daughter  or  Daughters, 
for  whom  any  Portion  was  thereby  appointed,  should  de- 
part this  Life  in  the  Life-time  of  the  said  Charles  ChurchiO, 
leaving  any  Child  or  Children  of  his,  her,  or  their  Body 
or  Bodies  begotten  then  living,  then  the  Portions  ap- 
pointed for  such  Children  so  dying  in  the  Late-time  of 
said  Charles  Churchill,  should  go  and  be  paid  unto  such 
of  his  and  their  Children  as  should  be  li\ing  at  the  Time 
of  his  Decease,  equally  to  be  divided  betw  een  them.  Share 
and  Share  alike ;  yet  so  as  no  Children  of  any  one  Parent 
should  take  more  than  their  Parent  would  have  been  en- 
titled to  take,  if  living  at  the  Decease  of  Charh 
Churchill. 

The  Settlement  then  proceeded  to  assign  the  Fortone 
of  Lady  Maria  Walpole  upon  Trust  to  secure  to  her  an 
Annuity  of  <£300,  then  to  aid  the  previous  Provisions  to 
the  eldest  and  other  Children  of  the  Marriage,  and  sub- 
ject thereto  according  to  the  Appointment  of  Charles 
Churchill. 


Charla 
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Charles  Churchill,  the  younger,  had  seven  Children. 
Charlef,  the  eldest,  died  in  October,  17 S5,  leaving 
three  Children^  Charles  Henry,  William,  and  Mary 
Helen.  JVilliam,  the  second  Sou,  died  in  l79Sf  a 
Bachelor;  and  Charles  Henry  died  in  October,  1810, 
leaving  one  Son  an  Infant,  Charles  Henry  Churchilf. 
Charles  Churchill,  the  Settlor,  havuig  survived  Lady  Ma- 
fia,  died  ia  April,  1812.  By  Act  of  Parliament  a  Sum  of 
XlQQO  had  been  raised,  and  paid  by  Way  of  Advance- 
ment among  some  of  the  Children. 

The  Bill  was  filed  by  the  Trustees,  stating  the  opposite 
Claims  to  the  Sum  of  «£30,000  under  the  Settlement 
by  Mary  Helen  Churchill,  the  Grand-daughter  of  Charles 
Churchill,  (llie  Settlor)  and  at  his  Death  the  only  surviv- 
ing Child  of  her  Father^  his  eldest  Sod,  and  by  Charles 
Henry  Churchill,  tlie  Infant  Great  Grandson  of  Charles 
Churchill,  the  Settlor;  praying,  that  the  Rights  of  the 
Parties  may  be  ascertained.  Sec. 

Sir  Samuel  Romilly,  Mr.  Leach,  and  Mr.  Cooke,  for 
the  Defendant,  Mary  Helen  Churchill. 

It  will  be  contended,  that  this  Will  extends  to  Great 
Grandchildren,  and  there  was  no  Power  of  Selection: 
but  no  Authority  can  be  produced,  that  under  such  Words 
the  Party  was  held  not  to  have  a  Power  of  Selection ;  but 
was  bound  to  give  something  to  each  Object.  For  that 
Construction  the  Words  "  or  any"  must  be  struck  out. 
The  Testator  was  bound  to  make  an  Appointment  of  the 
whole  Fund  in  Favor  of  Children  or  Grandchildren  :  but 
what  Children  or  Grandchildren  was  left  to  liis  Option; 
and  he  might  have  given  the  whole  to  one. 


1814. 


The  Earl  of 
Orford 

V. 

Churcbilu 


2dly,  The  Term  "  Grandchildren,"  generally,  will  not 
comprehend    Great    Grandchildren:    nor   "  Children'* 

Grandchildren. 


C4  CASES  IN  CHANCERY. 

1814.         Granddiildren.      In  fVythe  v.  Blackman(a)    the    oblf 

^'^^^  Question  was,  whether  upon   the  whole  Will  the  Word 

^  ''  Issue"  was  to  be  enlarged,  or  restraintd :  and  under  all 

^  the  Circumstances  Lord  Hardwicke  thougfaty  it  was  to  be 

Chvrchill.    anderstood  in  its  strict,  proper.  Sense,  as  comprebendiaf^ 

all  Descendants,  however  remote :  Issue,  generally,  being 
the  direct  Object.    There  is  no  Foundation  for  the  la- 
ference,  that  this  Testator  intended  Great  Grandchildren: 
not  contemplating  the  very  long  Life  of  Charies  CkunUll, 
junior;  and  providing  only  for  Events  in   the    ordinafy 
Course.      The  Word  '^  Issue,"  where  it  occurs  in  this 
Will,  is  used  merely  as  a  short  Expression;     and  mint 
be  confined  to  the  only  Objects  expressed^  Childien  and 
Grandchildren. 

The  next  Consideration  is  what  was  done  by  the  Set- 
tlement. The  Word  ''  Issue"  is  not  found  there;  as  it  is 
in  the  Will ;  and  this  Instrument  affords  not  the  slightest 
Foun(|ation  for  the  Construction,  that  *'  Grandchildren" naj 
be  understood  <<  Great  Grandchildren  :"  a  Constructtoo, 
destitute  of  all  Support  from  Authority,  or  any  Reason, 
except  that  there  are  great  Grandchildren,  who  will  otfae^ 
wise  have  no  Provision.  The  Answer  is,  that  their  Ex- 
istence was  an  Event  so  improbable,  that  it  did  Dot  occur 
to  the  Parties.  The  Construction  cannot  be  extended  bgf 
the  Recital  of  the  Intention  to  provide  for  the  CfaOdm 
and  Issue :  a  mere  technical  Form,  used  in  every  Phm- 
sion  for  a  Family. 

With  regard  to  the  Claim  of  Interest,  the  express  IVo- 
vision  of  £S  per  Cent,  for  Maintenance  was  not  calcuklsd 
for  a  Period,  during  which  the  Portion  was  wrongfully  wi^ 
held  bc>ond  (he  Time,  at  which  it  was  to  be  paid; 
which  Word  must  here  be  understood  "  payable.^    The 

(aj  l.Ves.  196.    Wythe  v.  Tkurlston,  Amb.  555. 

Fiiod 
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Fund  therefore,  having  actually  produced  5  per  Cent,  that         1814. 
must  be  the  Rate  of  Interest.  ipj^^  ^^^^  ^^ 

Orfokd 
*  Sir  Arthur  Piggott,  and  Mr.  Johnson,  for  the  Defendant  ». 

Charles  Henry  Churchill,  the  Infant  Great  Grandson,  Churchill. 
contended,  that  upon  the  true  Construction  both  of  the 
Will  and  the  Settlement  the  Words  Children  and  Grand- 
children must  be  explained  "  Issue ;"  according  to  the 
Intention  to  include  all  Descendants :  the  Children  and 
Grandchildren  respectively  standing  in  the  Place  of  their 
Parents,  per  stirpes;  and  that  this  Construction  was 
strongly  supported  by  the  Limitation  over ;  citing  Wythe 
▼-  Blacknian(a),  Gale  v.  Bennett  (b),  and  Davenport  v. 
Hanbury  (c). 

Mr.  Richards,    Mr.  Hart,    Mr.  Shadwell,  and  Mr. 
Comke,  for  other  Defendants. 


The  Master  of  the  Rolls. 

By  a  Settlement,  executed  in  May,  1745,  a  Fortune  of  Feb.  16* 
,£30,000  was  provided  for  the  eldest  Son  of  the  Marriage, 
then  about  to  be  contracted  between  Charles  Churchill  and 
Lady  Maria  Jfalpole.  The  Charles  Churchill,^ho  died 
in  1785,  was  the  eldest  Son  of  the  Marriage:  and,  as 
such,  would  have  been  entitled  to  that  Fortune,  if  he  had 
outlived  his  Father :  but  he  died  in  his  Father's  Life-time. 
IVe  are  then  to  see,  what  Provbion  the  Settlement  has 
made  for  that  Event.  It  is  thus  provided  for;  that  if  any 
Child  or  Children,  to  whom  any  Sum  of  Money  was  ap- 
pointed by  the  said  Indenture,  should  happen  to  die  in  the 
Life-time  of  the  said  Charles  Churchill,  Party  thereto, 

I 

(a)   1    Ves.  196.     Wythe  (b)  Amh.  681. 

V.  Thurlston,  Amh.  555.  (c)  3  Vcs,  257. 

Vol.  III.  F  leaving 
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leaviug  any  Child  or  Children  then  living,  then  the  Por- 
tion or  Portions,  before  appointed  for  such  Child  or  Chil- 
dren 80  dying  in  the  Life-time  of  the  said  Charles 
Churchill,  Party  thereto,  should  respectively  go  to  sucbVf 
his  and  their  Children  as  should  be  living  at  the  Decease 
of  the  said  Charles  Churcldll,  Party  thereto. 


Charles  Churchill,  the  eldest  Son,   was  a  Child,  to 
whom  a  Sum  of  Money  was  appointed  by  the  said  Inden- 
ture :  he  did  happen  to  die  in  the  Life*time  of  Charles 
Churchill,  Party  thereto ;    and  he  left  Children  liviif  at 
the  Time  of  his  own  Death  :  but  it  is  not  to  those  Chil- 
dren that  his  Portion  is  given :    the  Portion  or  Portions, 
appointed  for  such  Child  or  Children,  so  dying  in  the 
Life-time  of  Charles  Churchill,  Party  thereto,  were  re- 
spectively to  go  to  such  of  his  and  their  Children  zs  should 
be  living  at  the  Decease  of  the  said  Charles  ChurchiB, 
Party  thereto.     Were  tliere  any  of  his  Children  living  tt 
the   Decease  of  Charles  Churchill,  the  Tenant  for  life? 
Yes :  Mary  Helen,  the  Defendant,  was  a  Child  of  the 
eldest  Son  living  at  his  Death,  and  living  at  the  Death  of 
Charles  Churchill,  the  Tenant  for  Life.     Then  according 
to  the  plain  and  literal   Import  of  this  Provision  she  ii 
entitled  to  the  Fortune,  that  her  Father  would  have  had, 
if  he  had  outlived  Charles  Churchill,  the  Settlor. 


It  is  said,  that  this  is  an  Appointment  in  the  ExecutioB 
of  a  Power;  and  we  must  see,  whether  the  Appointment 
is  warranted  by  the  Power.  ITie  Power  is  to  appoint  to 
all  and  every,  or  any,  the  Child  or  Children,  GrandcbM 
or  Grandchildren,  of  the  said  Charles  Churchill,  that  ii 
the  Tenant  for  Life,  who  should  be  so  living  at,  or  boia 
after,  his  Death,  as  aforesaid.  In  what  then  does  the  Ap- 
pointment deviate  from  that  Power  ?  The  Appointmetf 
i«  to  a  Child  of  the  Marriage,  and  in  default  of  a  ChW 
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to  a  Grandchild ;  and  the  Power  is  to  appoint  to  such  isi4. 

Children  or  Grandchildren  as  shall  be  living  at  the  Death     ^.  ^^^,    - 

The  harl  of 
of  Charles  Churchill,  the  Tenant  for  life.  Orpord 

It  is  then  said,  that,  although  that  is  the  Letter  of  the    Churchill. 
Disposition,  yet,  as  the  Intention  was  to  embrace  all  the 
Issuei  the  Appointment  ought  not  to  have  excluded  any. 
It  is  not  necessary  to  examine  the  Truth  of  the  latter  Pro- 
position ;  as  in  my  Opinion  there  is  no  Foundation  what- 
ever for  the  former.     It  is  true,  the  Testator  in  the  intro- 
ductory Part  of  this  Clause  does  mention,  not  only  Chil- 
dren, but  Issue  of  Children.    Issue  is  an  ambiguous  Term.    <f  Issue**  an 
It  may  mean,  and  frequently  does  mean.  Children  only :  ambiguous 
it  may  mean  all  Descendants  :  but  in  this  Case  has  not  the  Term :  some- 
Testator  himself  distinctly  explained  what  he  meant  ?   By  ^'"^s  confined 
<on6ning  the  Disposition  to  Children  and  Grandchildren  ^^  Children: 

lie  has  in  Effect  said,  that  by  '*  Issue"  he  meant  Children       ...        i, 

\  -^  prehendiDg  all 

of  Children.     Speaking  of  no  other  Issue,  the  Inference  Descendants. 
18,  that  no  other  was  in  his  Contemplation.    It  would  be    Clear  Words 
against  all  Rules  of  Construction  to  control  the  operative  in  the  operatire 
and  effective  Part  of  a  Clause  by  ambiguous  Words,  oc-  I^artofaClause 
-curring  in  the  introductory  Part  of  it.     71ie  Words  in  the  "°^  controlled 

operative  Part  of  the  Clause,  "  Children  and  Grandchil-  „%     ,    .  ^  , 
.     ,       „  ^'  .  i^  f I    .  ,      Words  m  the 

**  dren,    are  unambiguous :    are  they  to  be  controlled  by  j       dnruoiu 

the  ambiguous  Word  ''  Issue \*  which  occurs  only  in  the 

Introduction  i     No  one  can  claim  under  the  introductory 

Words :  whoever  claims  must  claim  under  the  Disposition 

made  in  default  of  Appointment. 

The  same  Observation  arises  upon  the  Settlement. 
The  Recital  speaks  of  the  Intention  to  make  Provision  for 
the  Children  and  Issue  of  the  Marriage :  but  they  exe- 
cute that  Purpose  by  providing  for  Children  and  Grand- 
children, the  only  Issue  of  the  Marriage,  whom  they  had 
in  Contemplation.      If  they  meant,  as  is  supposed,  to 

F  2  make 
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make  Provision  for  all  Isiue  of  the  Marriagef  why  sboald 
they  drop  the  Word  "  Issue/'  and  confine  it  to  Childrai 
and  Grandchildren  ?  They  could  not  posnUy  suppose, 
that  those  Words  were  larger ;  and  would  embrace  more 
Descendants  than  the  Word  '*  Issue"  which  they  had  just 
before  used. 


Tliere  is  one  eminent  Person  a  Party  to  this  Settle- 
ment^ from  his  Situation^  as  testamentary  Guardian  of  the 
Lady,  particularly  bound  to  attend  to  the  Provision,  that 
should  be  made  for  her  Issue,  who  could  not  have  fallen 
into  so  strange  a  Mistake.  The  Parties  to  this  Settle- 
ment therefore  must  have  inade  the  Provision  for  Children 
and  Grandchildren  only  upon  a  Conception,  that  the 
Power  did  not  authorize  them  to  let  in  any  other  Descrip* 
tion  of  Issue. 


The  Cases,  that  have  been  cited,  appear  to  roe  to  hsie 
no  bearing  upon  the  present.  In  that,  which  was  cited 
from  1  P'es.  (a),  the  direct  limitation  in  the  first  Instance 
was  to  the  Issue,  and  not  to  Children :  and  even  then  Lord 
Hardwicke  thought  it  necessary  to  call  in  Aid  all  die  Cir- 
cumstances of  the  Case,  in  order  to  extend  the  Descriptioe 
of  Children  to  Issue  generally ;  and  there  was  no  Doubt, 
upon  the  whole  Instrument,  that  the  Settlor  (for  I  believe 
it  was  a  Settlement,  and  not  a  Will),  when  he  spoke  of 
Children  in  subsequent  Parts  of  the  Instrument,  memt 
Issue  generally,  and  not  merely  Children  in  the  strict 
Sense. 


In  the  Case  of  Gak  v.  Bennett  (b),  which  was  likewise 
referred  to ;  although  the  liinitation  was  to  the  Child  or 


(a)  Wythe  v.  Blackmany      Thurlston,  Amb.  555. 
1     Ve$.    196.       Wytke    v.  (b)Aml^.6^l. 

Childrcs 
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Children  of  the  other  Daughters,  yet  the  Estate  was  given 
over  only  in  the  Event  of  there  being  no  other  Daughters, 
nor  Issue  of  other  Daughters;" and  even  then  it  was  not 
contended,  that,  if  a  Daughter  had  died,  leaving  Children, 
the  Grandchildren  could  have  been  let  in  to  take  with 
those  Children :  but  a  Daughter  had  died,  leaving  na 
Children,  but  leaving  Grandchildren  only ;  and  dierefore 
upon  the  Effect  of  the  Word  ^'  Issue,"  giving  a  more  ex- 
tensive  Signification  to  the.  Word  '^  Children,"  Grand- 
children were  let  in  in  the  Place  of  the  Children,  who 
had  died,  before  the  Limitation  took  Effect. 


1814. 


The  Earl  of 
ORFoao 

V. 

Churchill. 


How  stands  the  present  Case  in  these  Respects  ?  There 

is  a  Limitation  over  to   Harriet  Churchill,  but  in  the 

Event  of  the  Tenant  for  Life  dying,  not  without  Issue, 

but  without  Children   or  Grandchildren    living    at   his 

Death  ;  and  here  is  a  Grandchild  of  the  Tenant  for  Life 

living  at  his  Death.      There  is  no  Room  therefore  for  the 

Argument,  that,  where  there  is  a  total  want  of  Persons, 

who  properly  answer  the  Description,  other  Persons,  who 

do  not  so  completely  answer  it,  may  be  let  in  to  take  in 

their  stead.     I  never  kiiew  an  Instance,  where  there  were    Where  there  is 

Children,  to  answer  the  proper  Description,  that  Grand-  a  total  want  of 

children  were  permitted  to  share  along  with  them;  al-  Persons  pro- 

though,  where  there  is  a  total  want  of  Children,  Grand-  I^'^y  answer- 

children  have  been  let  in  under  a  liberal  Construction  of  '"^.    ^     ^ 

the  Word  "  Children."   I  am  therefore  clearly  of  Opinion,      .  V    , 

''  *^         '  others,  who  do 

that  the  Great  Grandchild  of  Charles  Churchill,  the  Te-  ^ot  so  com- 
nant    fur   Life,   is   not   entitled    to    any  Share  of   the  plctcly  answer 
^30,000.  it,  may  be  let 

in:  Grandchil- 

With  respect  to  the  Interest,  the  latter  Clause  of  the  Set-         ' 

...  stance,  under  a 

tlcment  clears  up  whatever  Ambiguity  might  have  occurred  \i\^^^\  Con- 
struction of  the 
Word  "  Children ;"  if  there  arc  none:  but  no  such  Instance,  if  there 
arc  Children* 

F  3  upon 
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1814.         tipon  those,  in  which  Interest  is  first  mentioned ;  clearly  ex* 
^^"^^  plaining  it  to  be  Interest  at  the  Rate  of  3 per  Cent,  for  Main* 

The  Earl  of     ^^^^^^^  i„  the  Interval  between  the  Death  of  the  Tenant  for 
Orpord 

life,  and  the  Children  arriving  at  the  Age  of  twenty-one :  sub^ 

Churchill,    sequent  to  that  Period  there  can  be  no  Doubt,  that  they  am 

entitled  to  whatever  Interest  the  Fund  produces ;  for  the 
whole  Fund  is  theirs.    This  is  not  a  Claim  upon  another 
Man's  Estate,  which  might  be  dbcharged   by  the  Pay- 
ment of  a  certain  Sum  with  Interest :  but  the  entire  Pro* 
perty,  which  belonged  to  Charles  Churchill^  the  Testator, 
belongs  now  to  the  Children  and  Grandchildren :  so  much 
so,  that  if  the  Portions,  appointed  to  them,  do  not  exhaust 
the  Fund,  the  Surplus  would  be  dbtributable  among  them 
as  in  default  of  Appointment ;  for  their  Father  bad  no 
Right  to  any  Part  of  it :  he  had  only  a  Right  to  appoint 
the  Shares  and  Proportions,  in  which  they  should  take  it 
The  Consideration  may  be  different,  if  they  are  obliged  to 
resort  to  Lady  Maria's  Fortune  to  make  up  any  Defir 
ciency  in  that  Fund;    for  upon  her    Fortuue    they  are 
merely  Creditors ;  and,  if  they  are  obliged  to  come  in  u 
Creditors  upon  that  Fund,  the  Court  will  only  give  them 
4  per  Cent,  the  usual  Interest,  which  it  allows,  where  no 
other  Rate  of  Interest  is  appointed. 

With  respect  to  the  Advancements  it  is  clear,  that  die 
Act  of  Parliament,  whied  authorized  the  rai^ng  of 
JC7000,  could  not  consistently  with  the  Will  and  Setde- 
ment  have  bound,  nor  did  it  profess  to  bind,  any  Children 
bi|t  those,  who  were  adult,  and  gave  their  Consent  to  it 
If  any  of  them  are  now  entitled  to  Shares,  they  undoubt- 
edly must  make  an  Abatement  in  Consideration  of  that 
Advancement:  but  no  others  are  bound:  the  Act  ex* 
pressly  saving  their  Rights ;  and,  though  it  took  £7000 
out  of  the  Fund,  it  provides  another  Fund  to  make  that 
good,  namely  Lady  Mariana  Fortune. 

«  * 

Tfle 
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The  Decree  declared^  tbit  the  Defendant  Mary  Helen 
Churchill  is  entitled  to  the  whole  Fund  of  £30,000,  with 
Interest :  as  to  so  much  as  is  to  be  raised  out  of  the  Funds 
of  the  Testator  with  such  Interest  as  has  been  made ;  and, 
as  to  so  much  as  is  to  come  out  of  Lady  Maria  Wa1pol^% 
Fortune,  with  Interest  at  4  per  Cent.  J\n  Inquiry  was  di- 
rected as  to  the  Interest,  that  had  been  made. 


1814. 

The  Earl  of 
Oeford 

Churchtli. 


The  Costs  of  the  Infant  Defendant,  as  between  Soli- 
citor and  Client,  were  pressed  for  out  of  the  general 
Fund  :  but  they  were  thrown  upon  the  Infant's  Share. 


MANBY  V.  TAYLOR. 

IN  this  Cause,  a.  Suit  for  Tithes,  it  appeared,  that  an 
ancient  Corn  Mill  ('a  j  had  been  rebuilt,  and    two 
Pair  of  new  Stones  added. 

Tl^  Master  ofmthe  Rolls  upon  the  Authority  of 
Talbot  V.  May  (b)  decreed  an  Account  as  to  the  two  Pair 


Rolls. 

1814. 

March  4.  7* 

Account  of 

Tithes  decreed 

as  to  two  Pair 

of  new  Stonest 
added  to  an  aa< 
cient  Mill  re- 
built. 


{a)  Mills  roore  ancient 
til  an  the  9th  of  Edward  the 
Second  (A.  D.  1315),  are  by 
the  Statute  Articuli  Clcri, 
c.  5,  impliedly  discharged  of 
I'ithcs ;  j4nsell  v.  Adman, 
cited  3  GwUL  982.  It  seems 
also,  Inhere  the  Date  of 
a  Mill's  Erection  is  un- 
known, and  no  Proof  is  ad- 


F 


duccd  of  Tithes  ever  having 
been  paid,  the  Court  will 
from  such  Non-payment  pre- 
sume the  Mill  to  be  more 
ancient  than  the  Statute  of 
Articuli  Cleric  and  as  such 
not  tithable.  Hughes  v.  BiU 
linghurstf  2  GiciU,  644. 

(bj  3  Atk.  17.    2  GtvitL 
782. 

4 
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1814.        of  new  Stones ;  observing^  that  the  Cases  on  the  Subject 
were  not  easily  to  be  reconciled  Caj. 


Manbt 

V, 

Taylor. 


(a)    Goodwin  v.    Wort-  1  GwiU,  130,   Note.      Tho- 

ley,  2GwilL7l5.      Gumble  mas  y.  Price,  Z  GwilL  871. 

V.  Faikingham,  Carth.  215.  Wilson  v.  Mason,   3  Gai//. 

LvttreVs  Ca-  4  Rep.  86.      1  974. 
Browtil.  31.     Pain  v.  Evans, 


Rolls. 
1814,  WHITE  V.  WILLIAMS. 

June  20.  23. 

A  blank  Space  J^RJNCIS  Moxon  by  his  Will,  after  giving  Directiooi 

between  thclast  f^^  j^jg  YmeTal  at  the  Discretion  of  his  Executon, 

'  his  Wife  Mary  Moxon,   his    Nephew   James   tVilUam 

:  ^  Wild,  and  his  Friend  Joseph  Faint,  proceeded  tlius  : 

ture  raises  no  '  i  ^  r 

Presumption  of 

an  Intention  to      '<  I  desire  my  just  Debts  and  Funeral  Expences  to  be 

dispose  of  the    a  p^^jj  ^„j  jj,^  Legacies  the  second  Quarter  after  my  De- 

.  1  1  p*  kt  "  cease.  1  give  my  Wife  all  the  Goods  and  Money  that 
of  the  Execu-  "  ^^  *°  ^^  House  at  my  Death  except  I  mention  them 
Xoi^  '*  hereafter."    Then,  after  some  pecuniary  Legacies,  "  I 

Evidence  of-  "  give  my  Executors  Joseph  Faint  and  James  William 
fered  by  the  «  Wild  each  £100  three  per  Cent.  Stock.  I  desire  all 
next  of  Kin  re-  i€  Debts  Funeral  Expences  and  Legacies  to  be  paid  out 
jected:  thePre-  ,,  ^f  ^^^  g^^^,^  j^^  ^^  ^^  ^^  ^^^^  Consols  and  the  Re- 

v^'  fy     '    A       ''  sidue  I  give  my  Wife ;  and  also  I  give  her  all  the  In- 

Survivorship    "  terest  or   Dividends  of  all    my   Stock  in  tlie    4  per 

among  Execu-  '^  Cents,  during  her  Life ;  after   her  Decease  I  give  my 

tors.  '^  two  Nieces  Ann  Horsfall  and  Arm  Elizabeth   Wild 

"  each  .£200  four  per  Cent.  Stock ;  likewise  I  give  Mrs. 
''  Brook  Wife  of  Mn  Brook  i^^OO  four  per  Cent.  Stock 

<'  and 
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and  I  give  Joseph  FairU  «£lOO  four  per  Cent,  Stock 
'<  I  likewise  give  John  Gale  Son  of  Leonard  Gale  £9,0 
"  for  an  Apprentice  Fee  when  he  arrives  at  the  Age  of 
''  thirteen  Years.  All  Rents  and  Profits  arising  from  any 
'*  Houses  in  Westmorland  Buildings  I  give  unto  my  Wife 
<'  until  the  second  Quarter-day  after  my  Decease  then  the 
*'  Writings  to  be  given  unto  my  Nephew  James  fVilliam 

«  Wild:' 


iS14. 


White 

V. 

Williams. 


The  Bill  was  filed  by  the  Executor  of  the  Testator's 
Widow ;  claiming  a  Moiety  of  the  residuary  personal  Es- 
tate as  undisposed  of;  stating^  that  in  the  said  Will  there 
is  a  blank  Space  of  several  Inches  between  the  last  Line 
and  the  Testator's  Signature;  and  charging,  that  the  Testa- 
tor intended  in  such  Interval  to  introduce  a  Bequest  of  the 
Residue ;  but  was  prevented  by  Apoplexy. 

The  Answer  of  Faint,  the  surviving  Executor,  stated 
that  the  Will  consisted  of  distinct  Paragraphs  :  that  at  the 
£nd  of  some  Paragraphs  blank  Spaces  were  left;  and 
between  the  last  Line  and  the  Testator*s  Signature  there 
was  a  Chasm  sufficient  to  contain  six  or  seven  Lines ;  the 
Defendant  insisting,  as  the  sole  surviving  Executor,  on  his 
Title  to  the  Residue  beneficially ;  and  that  parol  Evidence 
was  inadmissible ;  the  Legacies  given  -to  the  Executors 
being  unequal. 

Parol  Evidence,  offered  by  the  Plaintiff,  was  rejected. 

Sir  Samuel  Romilly,  and  Mr.  Collinsony  for  the  Plain- 
tiff: Mr.  Leach,  Mr.  Daniell,  and  Mr.  Cozeper,  for  the 
next  of  Kin,  Defendants. 


Tliough  here  is  no  express  Declaration  of  an  Intention 
to  make  a  residuary  Bequest,  the  Intention  by  a  Will  to 


^(nr«r\< 


White 

V, 
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1814.         dispose  of  the  personal  Estate  is  clear ;  and  the  Inferrace 
from  the  Distance  of  the  Signature  is,  that  die  Space  was 
to  be  filled  by  a  farther  Disposition  of  the  Residue,  not 
Wi  LLi  A  M  s      ^fo"*®  given.     Knewell  v.  Gardiner  (a). 

Mr.  Hart,  and  Mr.  Hall,  for  the  sun^ving  Executor. 

The  Attestation  proves,  that  the  Will  was  completed. 
Here  is  not,  as  in  The  Bishop  of  Cloyne  v.  Your^  (b),  a 
Sentence  begun,  and  abruptly  broken  off.  A  mere  Blank 
can  afford  no  Inference.  Tlie  Will  is  complete,  vi'hetber 
the  Signature  appears  at  a  greater  or  less  Distance ;  and 
tliere  is  no  Indication  of  future  Disposition,  as  in  die 
Case  of  an  unfinished  Sentence. 

Sir  Samuel  Romilly,  in  Reply. 

Though  Knewell  v.  Gardiner  is  not  tlie  Case  of  m 
''  &c."  the  Tetftator  was  proceeding  to  give  somediing 
more ;  though  the  Nature  of  that  farther  DispositioSi 
whether  residuary  or  not,  is  not  specified.  It  is  evident, 
that  his  Purpose  was  not  complete ;  and,  as  the  Dispoii* 
tion  made  is  not  all  that  was  intended,  the  Appointment  of 
Executors  has  not  the  Effect  of  a  Disposition  of  the  Resi- 
due. The  Inference  from  this  long  Interval  between  the 
Subject  and  the  Signature  is  as  strong  as  from  a  Sentence 
begun  and  left  incomplete :  it  can  no  more  be  conceived, 
that  the  Testator  had  done  all  he  intended  in  the  one  Case 
than  in  the  other ;  and,  if  the  Intention  to  make  a  farther 
Disposition  appears,  it  is  immaterial  in  what  Way.  Tliis 
Will,  beginning  with  much  Formality,  ends  most  abrupdj; 

CaJ  Gilb.  184.  the  References  in  Note  ftfjt 

(bJ^Ves.gi.     Langham      443. 
V.  Sun/ordy  17  Vcs.  435.    See 

sod 


Wu  ITB 

r. 
Williams. 
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and  the  Distance  of  the  Signature  shews^  that  it  was  not  ISl^*. 

intended  to  apply  merely  to  what  appears  above  it. 

The  Master  of  the  Rolls. 

In  the  Case  in  Gilbert,  Knewell  v.  Gardiner,  the  Testa- 
tor had  begun  the  Sentence ;  clearly  shewing,  that  his  Dis* 
position  was  not  completed.  How  can  I  collect  that  from 
a  mere  Blank  left ;  and  what  Quantum  of  Blank  is  ne- 
cessary ?  Why  the  Name  appears,  where  it  is,  why  it  is 
not  nearer  to  the  last  Legacy,  it  is  impossible  to  say.  To 
exclude  the  Executors  from  their  legal  Right  1  must  be 
satisfied,  that  tliis  Blank  was  left  for  the  Purpose  of  intro- 
ducing a  residuary  Clause,  either  to  give  the  Residue  away 
from  them,  or  to  dispose  of  it  to  them.  That  would  be  a 
strong  Inference  to  draw  from  the  mere  Circumstance, 
that  there  b  some  Interval  between  the  Signature  and  the 
Writing.  I  think  that  is  not  enough  to  exclude  the  Exe- 
cutor. 


The  Master  of  the  Rolls,  upon  the  other  Question,       Juiue  23. 
being  informed,  that  the  Fund  was  still  standing  in  the 
Kame  of  the  Testator,  said,  it  must  be  considered  as  Part 
of  the  Estate  unadministered,  not  reduced  into  the  Pos- 


session of  any  of  theExecutors ;  and  consequently  survives^ 
to  the  surviving  Executor  ("gj. 


The  Bill  was  dismissed. 


(a)  Vide  Balwyn  v.  Jehnson,  3  Bro,  455. 


COCK 
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Lincoln's 
Inn  Hall. 
1814, 
July  22. 
Order  for  a 
Commission  to 
examine  Wit- 
nesses abroad, 
returnable 
without  Delay, 
pending  an  In- 
junction 
against  an  Ac- 
tion, without 
paying  the  Mo- 
ney into  Court. 


COCK  t^.  DONOVAN. 

THE  Bill,  filed  by  the  Directors  of  the  Atltu  Jssur^ 
ance  Company^  prayed  an  lojunctioD  against  an 
Action  upon  a  Policy,  effected  by  the  Defendant  upon  a 
life,  and  a  Commission  to  examine  Witnesses  resident  m 
Ireland,  whose  Attendance  could  not  be  procured  on  the 
Tiial. 

Mr.  Hart,  and  Mr.  Owen,  for  the  Plaintiffs^  after  An- 
swer, moved  for  the  Conunission. 

Mr.  Heald,  for  the  Defendant,  represented,  as  tlie 
Practice  both  of  this  Court  and  the  Court  of  Exchefmr, 
on  granting  Commissions  under  these  Circumstances,  dnl 
the  Money  should  be  paid  into  Court. 

Mr.  Hart,  in  Reply,  insbted,  that  the  Practice  was  not 
so ;  and  such  a  Rule  would  lead  to  great  Inconvenience. 


The  Lord  CiiKVCEhi^OR,  having  consulted  die  Regi- 
ster fa^,  said,  he  believed  the  Practice  in  ibe  Ejtche^ 
was  formerly,  as  stated ;  but  certainly  there  was  no  such 
Practice  in  this  Court ;  and  ordered  the  Commission  to  go 
as  prayed,  returnable  without  Delay ;  which  was  said  to 
be  the  usual  Form  (b). 


(a)  Mr.  Walktr. 

(b)  On  the  Subject  of  a 
Commission  to  examine  Wit- 
nesses* abroad,  see  Fract.  Reg. 
12/.  Harrison's  Pract.  by 
Ncwl,  250.  NcwL  Pract. 
119.  Hind's  Vr,  305.  Bar- 
nard.  193.  Amb.  62.  Pock- 
imgton  V.  Bayne,    1  Bro,  C. 


C.  450.  Akers  v.  Chancy^  2 
Bro.  C.  C.  273.  Oldkam  v. 
Carlton,  4  Bro.  C.  C.  88. 
Bourdillon  v.  Alleyne,  4  Bro, 
C.  C.  100.  RougemontY.Tk 
Royal  Exchange  Assurance 
Company,  7  Ves.  304.  12 
Vcs.  335. 

WYATT 
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Lincoln's 
Inn  Hall. 
WYATT  V.  BARNARD.  1814, 

Jul^  22.  f  5. 

THE   Plaintiff  was  the  Proprietor  of  a  periodical    Copyright  in 
Work  called  "  The  Repertory  of  Arts,  Manufac-  Translation, 
«  tures,  and  Agriculture";  and  the  Bill  stated,  that  he  was  ^^'^^^^^  ^^^ 
entitled  to  the  sole  Copyright  of  his  Work,  containing         i  a     r 
Specifications  of  Patents,  Translations  from  the  Foreign  ^^q  ^^ ^  £^. 
.  Languages^  original  Communications,  &c. ;  that  the  De-  pence,  or  Gift, 
fendants  were  Publishers  of  another   periodical  Work,  protected  by 
called  ''The  Tradesman,    or  Commercial    Magazine;"  Injunction, 
which  contained  various  Articles,  copied,  contracted,  or  .  ^  Copyright 

taken  from,  the  Plaintiff's  Work  without  his  Consent,  be*  ^.    ^  ^  * 
.  tions  of  Pa- 

ing  Translations  from  the  French  and  German  Languages,  ^^^ 
and  Specifications  of  Patents. 

An  Affidavit,  filed  by  the  Defendants,  stated  the  usual 
Practice  among  Publishers  of  Magazines  and  monthly 
Publications  to  take  from  each  other  Articles  translated 
from  Foreign  Languages,  or  become  public  Property,  as 
having  appeared  in  other  Works. 

Sir  Samuel  Romilly^  and  Mr.  Johnson^  moved  for  an 
Injunction;  referring  to  the  Case  oi  Longman  y.  Win. 
Chester  (a). 

Mr.  Leach f  and  Mr.  Hej/es,  for  the  Defendants,  relied 
on  the  Custom  of  the  Trade;  contending,  that  neither  of 
these  Works  was  original  Composition ;  both  being  mere 
Compilations :  that  it  was  never  decided,  that  a  Trans- 
lator has  a  Copyright  in  his  Translation ;  supposing,  what 

Ca)   \6  Vcs.   269.      See    UVkins  v.  Aikin,  I7  Ves.  422, 
and  the  Notes, 

19 
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1814.  is  not  proved^  that  these  Translations  were  made  by  the 

PlaintifF  himself;  and  the  Specifications  are  public  Pro- 
perty, open  to  all. 


"Wyatt 

V. 

Bauvard. 


Sir  Samuel  RomiUj/,  in  Reply,  insisted,  that  Tranahp 
tion  is  as  much  the  Subject  of  Copyright  as  original  Com- 
position ;  and  that  Right,  whether  acquired  by  the  per- 
sonal Exertion  of  the  PlainUff  himself,  by  Purdiase,  or 
Gift,  cannot  be  invaded/ 


The  Lord  Chancellor   said,  the  Custom    among 
Booksellers  could  not  controul  the  Law :  as  to  the  Sped* 
fications  of  Patents,  a  Person,  who  chose  to  go  to  the  0^ 
fice,  copy  a  Specification,  and  publbh  it,  could  not  bj  lo 
doing  acquire  a  R^t  to  restrain  another  from  copying  it: 
and  that  with  respect  to  the  Translations,  if  original^  it  he? 
ther  made  by  the  Plaintiff,  or  given  to  him,  they  could  not 
be    distinguished    from    other  Works :     the    Injquctioa 
therefore  must  go  ;  restraining  the  Defendant  from  pub- 
lishing the  Translations,  first  published  by  the  Plaintiff. 


July  ^5.  An  Affidavit  was  produced,  stating,  that  all  the  Articlei, 

mentioned  in  the  Bill  to  be  Translations  from  Foreigfi 
Works,  were  translated  by  a  Person,  employed  and  pail 
by  the  Plaintiff;  and  were  translated  from  Foreign  Booki, 
imported  by  the  Plaintiff  at  considerable  Expence. 

Upon  that  Affidavit  the  Order  was  pronounced  for  la 
Injtinclion  as  to  the  Trans^lations.  . 


HOWGRAVE 
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HOWGRAVE  V.  CARTIER.  J«/y 26, 27, 29. 

BY  Indenture  of  Settlement,   dated  the  20th  JprU^    Construction 
1743,  in  consideration  of  the  Marriage  of  Peter  and  of  an  incorrect 
Elizabeth  Wychey  the  Sum  of  £20,000   South  Sea  An-  *"^  ambiguoug 
nuities  was  vested  in  Trustees  upon  Trust  out  of  the  In-  ^^"^^"^ent,  as 

terest  and  Dividends,  to  pay  an  Annuity  of  £200  either    .  ,    \ 

.  tions  at  the  Age 

to  the  proper  Hands  of  the  said  Elizabeth  or  as  she  should  ^^  twentv-on 

appoint^  the  Savings  thereout  to  be  at  her  own  Disposal ;  against  Words 

and  after  Payment  of  the  said  £200  a  Year  unto  Elizor  importing  a 

beth  Wyche  to  pay  the  Residue  of  the  Dividends  of  the  Condition  of 

said  £QOflO0  capital  Stock  unto  the  said  Peter  Wyche  surviving  the 

or  his  Assigns  during  his  natural   Life :  provided  that  if     ^^^^    '  *.^    .' 

the  said  Elizabeth  Wyche  shall  die  before  the  said  Peter    ,     ,  '  ' 

.  .  "^  .  Clearly  express- 

fVyche,  without  leaving  any  Child  of  Children  of  her  Body  ^j  ^^^^    ^^ 
begotten  by  him,  or  if  leaving  any  such  Child  or  Children  yail ;  but  is  not 
they  sliall  all  die  before  any  of  them  shall  attain  the  Age  to  be  inferred, 
of  twenty-one  Years,  then  upon  Trust  to  pay  such  Sum  or  as  not  a  ration* 
Sums  of  Money  not  exceeding  together  in  the  whole  the  ^^  Construction 
Sum  of  £3000  to  such  Person  or  Persons,  or  to  and  for  °^  an  ambigu- 
«uch  Uses,  &c.  and  at  such  Time  or  Times  as  the  said  Cpttlei  le  t 
Elizabeth  shall,  notwithstanding  her  Coverture,  by  any 
Writing  or  Writings  by  her  signed  and  sealed  in  the  Pre- 
sence of  two  or  more  credible  Witnesses  direct  or  ap- 
point :  And  iu  case  the  said  Elizabeth  shall  survive  the  said 
Peter  Wyche,  then  upon  Trust  to  pay  the  whole  of  the 
Dividends  or  Interest  unto  the  said  Elizabeth  or  her  As- 
signs for  her  natural  Life,  in  lieu  of  Dower ;   and  from 
aud  after  the  Decease  of  the  Survivor  of  them  the  said 
Peter  Wyche  and  Elizabeth  his  Wife,  in  case  there  shall 
happen  to  be  any  Child  or  Children  of  their  two  Bodies 
living  who  sliall  be  of  the  Age  of  twenty-one  Years,  or 
who  shall  after  arrive  at  such  Age,  born  in  the  life-time 

of 
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of  the  said  Peter  Wyche,  or  after  hb  Decease,  then  upon 
Trust  that  they  the  said  Trustees  do  and  shall  transfer  the 
whole  of  the  said  Sum  of  <£20,000  South  Sea  Annuities 
unto  or  amongst  such  Child  or  Children  of  the  said  Peter 
Wyche  and  Elizabeth  his  Wife  at  their  respective  Ages  of 
twenty-one  Years,  in  such  Proportions  and  Manner  as^  the 
said  Elizabeth  Wyche,  whether  sole  or  married,  shall  by  any 
Deed  or  Writing  under  her  Hand  and  Seal,  either  executed 
by  her  alone  or  in  Conjunction  with  the  said  Peter  fVycke, 
in  the  Presence  of  two  or  more  Witnesses  direct  or  ap- 
point ;  and  for  want  of  such  Direction  or  Appointment 
then  upon  Trust  to  transfer  the  same  unto  si^Dh  of  the 
said  Child  or  Children  at  their  Age  or  Ages  of  twentjf- 
one  Years  and  in  such  Proportions  and  Manner  as  tbe 
said  Peter  Wyche  shall  by  any  Deed   or  WriUi^  under 
his  Hand  and  Seal,  executed  by  him  in  the  Presence  of 
two  or  more  Witnesses,  or  by  his  last  Will  and  Testament 
in  Writing,  executed  and  attested  as  aforesaid,  direct  or 
appoint ;  and  for  want  of  such  Direction  or  Appointment 
both  of  the  said  Elitabeth  Wyche  and  the   said  Peitr 
Wyche,  then  upon  Trust  to  transfer  the  whole  of  the  sad 
Sum  of  ^£0,000  South  Sea  Annuities  unto  such  Child  or 
Children  of  the  said  Peter  Wyche  and  Elizabeth  h»  Wife 
at  their  respective  Age  or  Ages  of  twenty-one  Year^  if 
more  than  one  Share  and  Share  alike ;  and  if  there  ihdl 
be  but  one  such  Child,  then  to  such  one  Child  only ;  and 
in  case  there  shall  be  no  such  Child  or  Children,  or  ihej 
shall  die  before  any  of  them   shall  attain  the  Age  of 
twenty-one  Years,  then  upon  Trust  to  transfer  the  said 
Sum  of  ^20,000  to  the  Survivor  of  them   the  said  Pder 
Wyche  and  Elizabeth  his  Wife ;    saving  nevertheless  is 
case  the  said  Peter  Wyche  should  be  the  Survivor,  tbe 
Power  given  to  Elizabeth  to  charge  to  the  Extent  of  die 
said  i'dOOO. 


Thf 
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The  Settlement  contained  a  Power  to  sell  the  Stock' 
at  the  Request  of  the  Husband  and  Wife  in  Writing,  and 
to  re-invest  the  Money  in  Lands,  to  be  settled  to  the  same 
Uses,  except  that  in  case  there  shall  be  no  Appointment 
made  by  Elizabeth  or  Peter  Wyche  of  the  said  Lands  to 
^*  the  Children*'  they  may  happen  to  have,  the  said  Lands 
80  to  be  purchased  shall  not  be  equally  divided  amongst 
such  Children,  but  shall  be  limited  to  die  Use  and  Behoof 
of  the  first  and  every  other  Son  and  Sons  of  the  said  Pe-' 
ter  Wyche  and  Elizabeth  his  Wife  successively  in  Tail 
Male,  &c.  with  Remainders  to  the  Daughters,  and  to 
the  right  Heirs  of  the  Survivor  of  Peter  Wyche  and  JS/i- 
labeth  his  Wife  for.  ever.  The  Settlement  also  contained 
a  Covepant  on  the  Part  of  the  Husband,  that  his  Repre- 
sentatives, in  case  of  his  dying  before  his  Wife,  should  pay 
lier  £5000  as  a  farther  Provision. 


1814. 
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Cartier. 


Peter  Wyche  died  in  1763,  leaving  Elizabeth^  his  Wi- 
dow, and  two  Children,  John  and  Mary  Wyche.  Eliza- 
beth Wyche  made  four  Appointments.  The  first,  dated 
in  1766,  was  revoked'  by  the  second,  dated  the  £8th  of 
Jpril,  1 769,  appointing  ^5000,  Part  of  the  ^20,000, 
unto  and  for  the  absolute  Use  and  Benefit  of  John  Wyche, 
his  Executors,  Administrators,  and  Assigns,  to  and  for  his 
immediate  Use  and  Benefit;  \ihich  Sum  was  accordingly 
transferred  to  him.  By  the  third  Appointment,  dated  the 
9th  of  JunCf  1769,  Elizabeth  Wyche  directed  and  ap- 
pointed, that  the  Trustees  should  immediately  after  her 
Decease  transfer  the  remaining  £\5fiOO  unto  and  in  Trust 
for  her  two  Children  John  and  Mary  in  Manner  follow* 
ing:  <£  11,650,  Part  thereof,  unto  JoAn,  his  Executors, 
&c.  absolutely ;  and  j£3S50,  the  Residue,  to  Trustees,  in 
Trust  to  pay  to  lier  Daughter  Mary  the  Dividends  so  long 
B8  she  should  live  sole  and  unmarried ;  but  in  case  of  her 
Marriage  to  pay  «£lOO  to  ber,  and  the  Remabider  to  jQhn 

Vol.  III.  G  Wyche; 
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Wycie  i^  vith  PoweiC  to  Elimbj^th  Wyche  to  rovofce  aack 
App<)mtiqeDt  au4  limit  mew  TrusU.  T^^  fourth  Ap^ 
poijutod^t,  doited  the  1st  of  March^  178S|  leeciuog  tbt 
previous  Appoiatments^  that  the  Fund  of  £33^0  wa» 
traiwfeiTed  iuto  the  Nataes  of  the  Tnisteies,  aod  tb«t  Jois 
Wijfi^he  wa3  dead^  having  by  his  Will  giveu  all  bis  Eitala 
and  J£ffe^t3  to  his  Mother^  made  some  Altenoioos  in  tbc 
formeir  Pisposition. 


The  Bill,  filed  by  th^  pext  of  Kin  of  Afqiy  WychciA^ 
died  in  1 8  lO  intestate,  against  the  Executoir  of  ker  Hfy 
ther  Elizabithf  viho  di^d  in  1784^  ati^Vg,  Au  1^  Sow 
of  £5000  axid  £Ufi50  haA  been  tFai«B£en^  to  Joh 
Wyche  in  his  Life-time  fqr  hi^  own  Use,  nnA  that  he  dM 
in  D^c^mber,  1769,  insisted,  that  the  Appoinitme«tBtolk 
Son,  who  died  in  the  Life-time  of  his  MoUier,  weie  void; 
and  that  the  Plaintiffs,  as  representing  the  Daughter,  die 
only  Child  who  survived  her  Mother,  are  entitled  tq  fi» 
two  Sums  of  £5000  and  £l\fi50  so  appointed  to  hiv, 
and  to  the  Sum  of  £5350  standing  in  the  Names  of  tbe 
Trustees  ;  and  prayed  accordingly. 


Mr.  Hart,  Mr.  Ixyvat,  and  Mr.  Presion,  for  the  Plain- 
tiffs (a). 

* 
The  Clause  respecting  the  £5000  contaioed  in  this  Set- 
tlement shews,  that  the  Period,  at  which  Children  are  to 
be  living,  to  prevent  the*  Mother's  Right  of  Disposinoa, 
is  the  Period  of  her  Death.  None  of  the  Deami» 
which  followed  Emperor  v.  Rolfe  (b),  come  up  to  lb* 
The  Case  of   Woodcock  v.  Duke   of  Dorset  (c)  is  ^ 

doubled^ 


(a)    The  Arguments  Ex 
Relatione. 

(h)  1  Ve$.  208, 


(c)  3  Bra.  C-C.  569.  T^ 
following  Extract  from  *• 
Settlement     was    prodaee^ 
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doubtedly  very  strong;  and,  if  it  must  be  abided  byi  can 
only  govern  Caies  precisely  similar:     That  Settlement 

however^ 


1814. 


by  Mr.  Lovat  from  the  Re- 
gister's BopkjB.  17^9,  Folio 
121. 

^*  It  was  witnessed,  that  for 
**  the  Considerations    afore- 
**  said,  and  of  £500,  Part  of 
*'  the  said  £5500,  being  the 
''  Portion  of  the  said  Lady 
**  Frances  Sackvdle,  which  it 
**  was   thereby   agreed    that 
**  the  said  John  Lord  Gower 
^  should  retain  to  his  own 
'*  Use,  and  also  of   10  Shil- 
"  lings   paid,   &c.   the  said 
*•  John  Lord  Gower  did  bar- 
''  gain,  sell,  and  demise  unto 
**  John  Duke  of  Bedford  and 
**  Granville    Leruon    Gozcer 
**  the  Manor  of  Greendon,  tn 
**  the  County  of    Stafford, 
**  with  the  several  Messuages, 
**  Farn>8,  &c.  and  Appurte- 
*^  nances  thereto  belonging, 
"  of    the  yearly   Value    of 
*'  £700,  to  hold  to  the  said 
V  John  Duke  of  Bedford  and 
**  G.  L.  G.  their  Executors, 
*'  Administrators     and    At* 
**  signs,  for  5000  Years,  at 
"  the  Rent  of  a  Peppercorn, 
''  upon  Trust  that  the  said 
**  Duke  and  G.  L.  G.  should, 
**  out  of  the  Rents  and  Pro- 


*'  fits  of  the  said  Premises,  or 
*'  by  Sale  or  Mortgage  there** 
'*  of,    or  a  competent  Part 
**  thereof,  for  all  or  any  Part 
"  of  the  said  Term  raise  and 
"  pay  the   yearly    Sum    of 
''  £(200  to  the  said  Jo^ Lord 
''  Sackville  and  the  said  Lady 
"  Frances  bis  Wife,  during 
**  their  natural  Lives,  and  th« 
**  Life  of  the  longest  Liver  of 
''  them,  by  two  equal  half« 
"  yearly  Payments ;  and  up- 
'*  on  farther  Trust,  that,  if 
"  the  said  John  Lord  Sack' 
'*  ville  and  Lady  Frances  his 
**  Wife  should  leate  at  the 
"  Decease  of  the  Survivor  of 
them  any  Child  or  Children 
of  their  two  Bodies  lawfully 
*^  begotten,  or  to  be  begotten, 
**  then  Xo  raise  and  levy  the 
yeariy  Sum  of  £200  by 
two  equal  half-yearly  Pay-* 
ments  as  aforesaid,  and  ap« 
ply  the  same  for  the  Main* 
*'  tenaace  of  such  Child  or 
"  Children  in  sach  Manner 
*^  as  the  saM  Trustees  should 
''  think  fit,  until  such  Child 
''  or  Children  should  attain 
the    Age    of    twenty-one 
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hovftvtr,  which  is  not  correctly  stated  in  the  Report^  differi 
materially  from  this.  The  Event  there  was  literally  ts^ 
swered  by  their  leaving  one  Child  living ;  and  the  Condi- 
tion therefore  was  performed.  Hope  v.  Lord  Clifden  (a), 
proceeding  on  Woodcock  v.  Duke  of  Dorset,  had  Words 
for  vesting,  which  are  not  to  be  found  here ;  and  Aeve  were 
Childreii  living  at  the  Death  of  the  Parent;  which  was 
all;  that  was  required  by  that  Settlement  also.  The  De* 
acription  ''  the  Child  and  Children/'  applies  to  all  the 
Children ;  and  the  Language  of  the  Lord  Chancellor  io 
diat  Judgment  implies  strongly,  that  the  Case  of  Wood' 
cock  v.  The  Duke  of  Dorset  ouglit  not  to  be  carried  far- 
ther. The  last  Cases,  Schenck  v.  Legh  (b),  Poteis  v. 
Burdett(c),  King  v.  Hake(d),  and  Bayard  v.  Snuth(€)t 
as  having  Words  for  vesting^  are  all  dbtinguished  from 
this ;  which  cannot  be  reached  without  a  considerable  Ex- 
tension of  the  Principle. 


Sir  Samuel  Bomilly^  Mr.  Leach,  Mr.  Bell,  and  Mr^ 
Newland,  for  the  Defendant. 

This  certainly  differs  from  all  the  Cases :  but  the  Piio- 
ciple,  established  by  all  the  Authorities,  is,  that  the  Inteo- 
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and  Means  aforesaid  to  levy 
and  raise  the  Sum  of  ;£5000, 
and  pay  the  same  onto 
the  Children,  if  more  than 
one,  of  the  Bodies  of 
the  said  John  Lord  Sack- 
viUe  and  Lady  Frances  his 
Wife,  lawfully T>egotten  or 
to  |}e  begotten,  in  equal 
Shares  and  Proportions, 
upon  their  attaining  their 
respective  Ages  of  twenty- 


"  one  Years,  and  if  thcie 
"  should  be  but  one  •  nA 
"  Child,  then  upon  Trust  la 
"  pay  the  whole  Sum  of 
"  £5000  to  such  only  CbiM 
"  at  his  or  her  Age  of  tww 
"  ty-one  Years." 

(a)  6  Ves,  499. 

(h)  9  Vts.  300. 

(c)  9  Vts,  4118. 

(d)  9  Vis.  438. 
(tj  U  Ves.  470. 

tioi 


CASES  IN  CHANCERY. 


83 


tion  of  the  Pardes  is  the  Object  to  be  regarded  hj  the 
Court ;  who  struggle  to  give  Children  a  vested  Interest  in 
their  Portions  at  the  Time  they  require  them,  generally 
the  Age  of  twenty-one,  or  the  Marriage  of  Daughters. 
The  Words  of  this  Settlement  have  some  Difficulty,  but 
not  more  than  has  frequently  occurred  in  other  Cases,  and 
been  overcome  in  many.  The  Defendant's  Construction, 
a  vested  Interest  at  twenty-one,  with  a  Power  to  the  Pa- 
rents to  ascertain  the  Proportions,  is  necessary  to  give  Ef- 
fect to  the  whole  Deed ;  which  is  most  unskilfully  drawn. 
The  Word  *'  such*'  is  used  inaccurately,  and  without  mean- 
ing, in  the  first  Proviso  as  to  the  .£3000;  and  the  Instru- 
ment is  throughout  so  inaccurate  that  very  little  Depend- 
ence can  be  had  upon  any  Expression,  as  indicating  the 
Intention.  In  Scfienck  v.  Legh  two  Cases  in  the  House 
of  Lords  are  noticed  by  the  Court:  Jefferies  v.  Rey* 
nous  (a),  and  Randall  v.  Metcalfe  (b),  in  which  Lord 
13aihurst*s  Decree  was  reversed.  In  Powis  v.  Burdett 
die  Objection  upon  the  difficult  Word  **  leave"  was  over- 
come ;  and  certainly  the  Words  of  this  Settlement  are  not 
more  intractable  than  those,  which  the  Court  has  success- 
fully struggled  with  in  former  Cases. 


1814. 
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The  Master  of  the  Rolls. 

The  Sort  of  Question,  that  arises  in  this  Case,  has  so 
frequently  occurred  of  late,  that  there  is  no  great  Difficulty 
in  collecting  the  Law  upon  it.  If  the  Settlement  clearly 
and  unequivocally  makes  the  Right  of  the  Child  to  a  Pro- 
vision depend  upon  its  surviving  both  or  f  ither  of  the  Pa* 
rents,  a  Court  of  Equity  has  no  Authority  to  controul  that 
Disposition.    If  the  Settlement  is  incorrectly  or  ambigu- 


July  29. 


(a)  6  Tomk.  P.  C.  398,  (h)  3  TomL  P,  C.  318. 
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oosly  expressed,  if  it  contains  conflicting  and  contradictory 
Clauses,  so  as  to  leave  in  a  Degree  uncertain  the  Period, 
at  which,  or  the  Contingency,  upon  which,  the  Shares  are 
to  vest,  the  Court  leans  strongly  towards  the  Conatroctioii, 
which  gives  a  vested  Interest  to  the  Child,  when  that  Child 
stands  in  need  of  a  Provision ;  usually  as  to  Sons  at  Ae 
Age  of  twenty-one;  and  as  to  Daughters  at  that  Age  or 
Marriage. 


The  Case  of  Wingrave  v.  Palgrave(a)  is  a  Case  of  die 
first  Description ;  and  it  was  impossible  for  Ingenuity  to 
raise  a  Doubt  upon  it ;  as  it  was  only  in  the  Case  of  the 
Husband's  Death  leaving  a  Daughter  or  Daughters  flat 
any  Thing  was  given  to  them  ;  and  it  was  also  provided, 
that,  if  there  should  be  no  Daughter  living  at  his  Deadi, 
the  Term  should  cease.  There  was  no  Daughter  liviog 
at  his  Death :  then  how  could  a  Daughter  contend, 
that  the  Term  was  to  take  Effect,  and  the  Portion  to  be 
raised? 

The  other  Cases  are  of  the  second  Description ;  wberei 
though  there  were  strong  Words  in  some  Parts,  upon  die 
whole  it  was  not  certain,  that  a  Child  was  meant  to  be  ex- 
cluded, who  had  attained  the  Age  of  twenty-one,  but  died 
afterwards  before  its  Parents.  The  strongest  of  these  Cases, 
at  least  as  it  appears  in  the  Report,  is  Woodcock  v.  The 
Jhike  of  Dorset  (b) ;  as  the  Lord  Chancellor  there  had  to 
get  the  better  of  all  the  Expressions  in  the  Inatrument; 
which  he  did,  according  to  the  Report,  upon  a  aiippoacd 
Intention,  inconsistent  with  them. 


faj  1  P.  Will.  401.  gister's   Book   in  the  Note, 

(bj    3   Bro.  C.  C.  569,      ante^  82. 
eonreetly  stated  from  the  Re* 

TTie 
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The  Ciise  ii  not  so  strong,  ns  it  was  cited  ftdm  th^  IR^- 
sister^  Book :  the  Omiarion  of  the  Word  '*  sUch'^  ill  thb 
setotid  Part  of  the  Clause  lenving  to  OpetiiMg  fdt  iettibg 
in  all  the  Childnen ;  and  not  totifinmg  it  to  those  befofe 
spoken  of,  that  is,  those  suhriviiig  both  Parents.  Stili 
there  is  considerable  Difficulty  in  the  Case;  as  it  waii 
pretty  obvious,  that  the  Children  in  the  second  Clause  were 
the  same  Qiildren  as  were  spoken  of  in  the  first,  viz. 
Children,  for  whom  Maintenance  was  provided  until  the 
Age  of  twenty-one.  AVbat  was  to  be  done,  when  they  al- 
tained  that  Age>  was  a  Division  of  the  Fund :  yet  it  was 
held,  that  the  Division  was  to  be  amongi  not  those,  who 
survived  the  Parents,  and  were  maintained  until  their  Age 
•f  twenty-one,  bat  the  Children,  generally. 

In  Hope  v.  Lord  Clifden  (a)  the  Difficulty  was  not  so 
gfeat.  There  were  in  the  Settlement  several  Provisions, 
from  which  Argument  arose  contradicting  what  seemed  to 
be  implied  from  the  first  Part;  and  shewing,  that  it  was 
not  the  settled  and  deliberate  Intention,  that  Children  to 
be  entitled  must  outlive  both  Parents. 

The  C^e  (yf  P(Mi$  v.  in^dm(h)  did  appear  to  me 
strong ;  as  the  CoudUioti  bf  sttrvitiftg  the  Parent  wns  vM, 
nt  All  fulfilled.     Nd  Diuifhier  MUlved  Lord  Dknb^h. 

7^16  Lord  Chancellor  was  therefore  reduced  lt>  the  Ne» 
cessity  of  getting  quit  of  the  Word  **  leave,"  and  of  turn- 
ing it  into  ''  have  f  and  thought  himself  authorised  to  do 
So  froii  a  Provision  for  Advancement.  The  Father  could 
dot  tnako  an  Advancement  for  any  Child,  if  no  Child  could 
take  ekoepi  a  Child  surviving. 

In  King  ▼.  Hakt  (c)  I  took  Advantage  of  what  pro- 
bably was  a  sup  in  the  Settlement,  the  Omission  of  die 

"  {aj  6  Ves.  i99.      (h)  9  Vf$.  426.       fc)  9  Vt$.  *38. 


»? 


1814. 
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Word  ^^  such  :"  the  Expression  being  ^  if  more  ihun  one 
"  Child/'  not  ''  one  such  Child."  I  held,  that  it  vai 
not  incumbent  on  the  Court  to  introduce  the  Word 
*'  such  ;*'  and  then  Children,  generally,  vf^re  provided  for; 
and  the  Restriction  to  those  surviving  the  Parents  no  longer 
took  place. 


In  this  Case  according  to  the  Plaintiff's  Constmctioii 
the  Children  are  not  only  not  entitled  to  any  Provision,  no» 
less  surviving  both   Parents,  but  it  was  not  to  be  in  the 
Power  of  the  Parents  to  make  any  Provision   for  them 
except  in  that  Event;  and,  farther,  the  Parents,  having 
a  Power  of  Appointment,  were  confined  to  exercise  it 
among  a  Class  of  Children,  which  could  not  be  ascertain-^ 
ed  until  after  the  Deyaths  of  the  Parents,  viz.   among 
Children  surviving  them.    Tliey  could  never  make  an  Ap- 
pointment they  could  be  sure  of  taking  Effpct^  ^  If  there 
had  been  ten  Children,  and  all  attained  the  Age  of  tweoty- 
one  and  married,  and  Appointments  were  made  to  each, 
yet,  if  nine  of  them  died  in  the  Lives  of  the  Parents,  all 
tlie  Appointments  must  have  failed ;    and  tlie   surviving 
Child  would  take  contrary  to  the  Inteptipn  of  the  Parents. 
It  is  not  prpbable,  that  Parents  should  take  this  PrecautioQ 
against  themselves,  to  defeat  and  render  invalid  their  qwq 
Appointments. 


Tliere  is  however  a  Clause  here,  which,  taken  by  itself 
and  literally,  would  confine  the  Provision,  independent  of 
Appointment  and  the  Power,  to  Children  surviving  both 
the  Father  and  the  Mother :  but  the  Effect  depends  en-^ 
tirely  upon  the  correct  Use  of  the  Word  '*  such/'  as 
there  introduced.  The  first  Part  of  the  Condition  was 
fulfilled ;  as  there  was  a  Child  living,  who  had  attuned 
twenty  one  at  the  Death  of  the  Survivor  of  the  Father 
and  Mother.      Then  it  must  turn  upon  the  other  Part 
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of  the  Clause,  directing  the  Trustees  to  transfer  unto  or 
amongst  such  Child  or  Children  of  the  said  Peter  Wyche 
and  Elizabeth  his  Wife  at  their  respective  Ages  of  twenty- 
one  Years  in  such  Proportions  and  Manner  as  the 
Wife  alone  or  in  Conjunction  with  the  Husband  shall 
appoint. 


S9 
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As  I  have  said,  all  depends  upon  the  correct  Use  of 
the  Word  ^'  such  /*  which  restrains  it  to  Children  sur- 
viving the  Parents,  and  being  then  twenty-one,  or  after- 
wards attaining  tliat  Age.  Throughout  the  whole  Settle- 
ment this  Word  ^'  such "  is  in  various  Instances,  not  only 
80  incorrectly,  but  so  absurdly  and  unmeaningly  applied, 
that  it  is  evident  the  Parties  had  no  precise  or  definite 
Notion  of  the  Effect  of  its  Introduction  in  any  given 
Clause.  The  Clause  as  to  the  Wife  s  Power  of  appoints 
ing  .fSOCX)  is  thus  expressed  : 


''  If  the  said  Elizabeth  Wyche  die  before  the  said  Peter 
Wyche  without  leaving  any  Child  or  Childrtn  of  her 
**  Body  begotten  by  him,'*  S(c. 


ti 


The  Case  there  put  is  her  leaving  no  Children ;    and 
iqimediately  afterwards  it  proceeds : 


''  Or  if  leaving  any  such  Child  or  Children  they  shall 
*'  all  die  before  any  of  them  shall  attain  the  Age  of  tweiH 
'*  ty-one  Years/* 

That  is,  if  any  such  non-existing  Children  shall  be  left, 
9nd  all  die  before  attaining  twenty-one.  It  is  clear,  there 
llie  Wor()  ^*  such'*  must  be  rejected;  and  the  Clause,  t» 
make  Sense  of  it,  must  be  read  '^  any"  Child.  Where 
the  Setdement  speaks  of  the  Power  of  Appointment,  first, 
liy  the  Wife  alone,  or  ia  Conjunction  with  the  Husband, 

and 
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and  the  Power  of  the  Father  on  their  Debtilt,  Uie  Word 
^'  such"  is  so  used  as  to  give  quite  a  diflereiit  Power  to 
the  Father  from  that,  which  he  and  the  Wife  ti^etfaer 
would  have  had :  an  Efiect,  that  could  hardly  be  intended. 
Hie  former  Power  is  to  appoint  to  sudi  Child  and  CM- 
dren,  who  should  attain  the  Age  of  twenty-one  :  diat  mutt 
mean  those  before  spoken  of;  and  each  answering  the 
Description  must  have  a  Share :  but  for  vrant  of  sodi 
Direction  the  Fund  is  to  go  to  such  of  the  said  Child  or 
Children  as  Peter  Wyche  shall  appoint ;  thtis  giving  hiifi 
a  Power  of  appointing  to  My  of  the  Children  in  Etdo- 
sion  of  the  others. 


Then,  stating  a  Case,  in  which  the  Survivor  of  tiie 
Husband  and  Wife  riiall  take  the  whole,  it  aays,  ''  in  csk 
^  tho^  shall  be  no  tuch  Child  or  Children^  or  they  abD 
<'  die  before  any  of  them  shall  attain  the  Age  of  XvtfSDtj* 
"  one  Years." 


What  does  the  Word  ''  such"  mean  there  ?    Those  be- 
fore spoken  of  are  Children,  attaining  twenty-one ;  that  b, 
who  either  were  of  that  Age  at  the  Death  of  the  soniv- 
ing  Parent,  or  who  should  afterwards   attain  that  Age. 
Here  the  Provision  is,  if  a  Child  or  Children,  who  sbouM 
attain  twenty-one,  should  die  under  that  Age ;  which  is 
absolute  Nonsense.      The  Word  '^sudi"  most  be  re- 
jected :  or  the  Clause  has  no  Meaning.     Rejectbig  dnt 
Word,  it  is,  ''  if  there  shall  be  no  Child  or  Children,  or, 
''  being   such,  all  die  under -^twenty-one,  then  to^"  &c 
That  would  let  in  all  by  Implication ;   as  of  Necesnij 
those   attaining  twenty-one  would  be  entitled ;    for  tb 
Parents  are  to  be  excluded  only  in  favour  of  the  Childrea 
intended. 

There  are  many  other  Inaccuracies  in  this  Deed.  Wbeit 
a  Power  is  given  to  the  Wife  to  a^pomt  jf  3000,  the  Cisi 

pot 
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put  is  not  that  of  no  Child  surviving  either  Parent,  but  no 
Child  surviving  her.  Tliat  is  the  clear  Meanuig  of  the 
Clause,  as  it  stands.  It  is  said,  there  are  other  Words, 
in  another  Part  of  the  Instrument,  shewing,  that  she  was 
not  to  be  excluded  from  making  any  Appointment  of  the 
^3000,  except  in  the  Case  of  Children  surviving  either 
Parent.  Still  that  shews  the  extreme  Inaccuracy,  with 
which  this  Settlement  was  made,  and  the  very  indistinct 
Idea  the  Framer  of  it  had  of  his  Object.  Then,  when 
the  Settlement  provides  for  the  Case  of  converting  the 
^loney  into  Land,  it  supposes,  that  Children,  generally, 
are  the  Persons,  among  whom  the  Parents  may  appoint. 
There  "  the  Children/'  generally,  arc  mentioned  as  the 
Objects  of  Appointment  without  any  Condition  of  Sur- 
vivorship ;  and  in  proceeding  to  state  the  Limitations  the 
Condition  of  Survivorship  is  entirely  dropped.  Even  the 
Provision  of  their  attaining  twenty-one  is  here  dropped, 
probably  unintentionally :  but  this  is  another  Instance  of 
Inaccuracy. 

Is  it  then  possible  to  say,  that  from  the  whole  of  this 
Instrument  a  clear,  definite,  and  unambiguous.  Intention 
is  to  be  collected  to  exclude  all  Children,  except  those, 
not  only  attaining  twenty-one,  but  suiviving  both  Pa- 
rents ?  So  far  from  that  it  is  left  extremely  doubtful,  w  he- 
tlier  it  was  intended  so  to  frame  tlie  Settlement.  Certainly 
tliey  have  not  so  framed  it :  but  I  think  they  have  not 
even  said  enough  to  raise  an  Inference  of  such  an  Inten- 
tion. Then  the  Court  is  left  at  liberty  to  construe  it 
(for  Construction  it  certainly  requires)  in  the  Way,  that 
has  been  held  the  most  rational  in  the  Case  of  ambi- 
guous  Family  Settlements,  tliat  all  Children,  arriving  at 
the  Age  of  twentyA>ne,  are  entitled. 

So  far  therefore  as  the  Bill  lays  any  Claim  to  those 
Sums,  which  the  Mother  in  her  Life-time  has  appointed 
to  the  Son,  it  must  be  dismissed. 

'MOOTHAM 


1814. 
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Lincoln's 
Ink  Hall. 

1814,  MOOTHAM  V.  HALE. 

July  25. 
A  Defendant,  fnpHE  Bill  was  filed  in  November,  1804,  for  an  Exc^ 
who  instituted      X    cution  of  the  Will  of  John  Mootham ;  who  died  in 

•,1  .  ./r,  r,  ..  JtilVf  1804.  The  Defendant  Lefris.  the  only  Executor, 
Plaintiff's  Soh-     ,  ,   ,     ,,,.„        ,  ,      .  .     ,   ,     ^  .         •  ^. 

citor  after  se-       -^  proved  the  Will,  and  noted,  advised  the  Suit,  and  filed 

veral  Years  not  ^^  ^'l''  ^'  ^^^  Plaintiff^  Solicitor ;  continuing  to  act  in 
having  put  in  that  Capacity  until  June^  1814;  at  which  Time  he  bad 
an  Answer,  or-  pot  put  in  any  Answer.  All  the  other  Defendants  having 
dcrcd  to  an-  py^  j^  their  Answers,  the  Plaintiff  appointed  a  new  Soli- 
w^^u  citor ;  and  moved,  that  the  Defendant  Letsns  may  be  or- 

dered to  put  in  a  full  and  perfect  Answer  within  one 
Week,  or  stand  comniitted^ 


Week. 


Sir  Samuel  Romilly,  and  Mr.  RotxpeUf  in  support  of 
the  Motion, 

On  th^  Part  of  the  Defendant  Lewis  it  was  objected, 
that  the  Motion  was  irregular ;  as  he  was  entitled  to  the 
usual  Orders  for  Time  to  answer. 

The  Lord  Chancellor, 

1  had  occasion  to  consider  an  Application  of  this  Kind 
some  Years  ago :  but  the  Necessity  for  my  interfering  in 
that  Case  w^s  removed  by  the  P^irties  arnuiging  it(a> 

This 

(a)  The  Case  alluded  to  Reg.  Lib.  The  Motion  stood 
was  probably  that  of  Pavit  over  unt\}  the  following  Seal; 
v.  Lonsdale,  2  Turn.  Chanc.  the  Court  indulging  the  De- 
Pract.  743,  Note;  which  docs  fendant  with  that  Opportu- 
not  appear  to  be  entered  in       nity  to  put  in    his  Answer 

without 
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Tills  is  a  gross  and  shameful  Abuse  of  the  Practice ; 
which  the  Court  cannot  permit.  Let  the  Defendant 
therefore  put  in  his  Answer  within  a  Week  (a). 


without  an  Order.  He  avail- 
ed himself  of  it;  and  put  in 
his  Answer;  inconsequence 


of  which  no  Order  was  made. 
Ex  Relatione, 
(a)  Ex  Relatione. 


1S14. 


MOOTHAM 

V. 

Ha  LB. 


ANONYMOUS. 

A  PETITION  was  presented,  praying,  that  an  AG- 
davit,  made  for  the  Purpose  of  discrediting  the 
Testimony  of  the  Petitioner,  who  had  made  an  Affidavit 
under  a  Petition  in  Bankruptcy,  may  be  taken  off  the  File 
for  Scandal ;  or  that  the  scandalous  Charges  may  be  ex- 
punged ;  viz.  that  the  Petitioner  had  been  discharged  from 
bis  Employment  by  one  Attorney  for  a  Fraud,  and  by  ano- 
ther for  communicating  a  Brief  to  the  hostile  Solicitor; 
and  that  the  Petitioner  is  a  Hedge-Solicitor  and  Affidavit- 
Man. 

Sir  Samuel  Romillyy  in  support  of  the  Petition,  re- 
ferred to  Ex  parte  Simpson  (a),  in  Bankruptcy  and  a  sub- 
sequent Case,  in  a  Cause. 

Mr.  Leach  opposed  the  Petition;  insisting,  that  the 
only  Mode,  in  which  the  Evidence  could  be  discredited, 
was  a  counter  Affidavit,  analogous  to  the  Course  at  Law  ; 
where  the  Witness  might  be  cross-examined  for  the  Pur- 
pose of  discrediting  him ;  and  that  the  Affidavit,  if  perti- 
nent and  true,  could  not  be  scandalous. 

fa  J  15  Ves»  4,76;  and  see  Enkine  v.  Carthshore,  18  Vrs, 
114. 

Sir 


18 1 4, 
Auguit  3« 

Examination 
to  Credit  limit- 
ed to  the  gene- 
ral Question, 
whether  the 
Witness  is  to  be- 
believed  upon 
his  Oath. 
An  Affidavit  In 
Bankruptcy 
with  that  View, 
going  to  parti** 
cular  Facts, 
and  scandal- 
ous, taken  off 
the  File,  with 
Costs. 
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'  Sir  Samuel  Romilly  id  Reply  said,  the  Rale  as  vpoi 
Examination  at  Law  for  this  Purpose,  ^went  no  batim 
Ulan  to  permit  the  general  Question,  whether  the  Witnoi 
was  to  be  believed  upon  his  Oath ;  and  this  Course  wo«l4 
let  in  all  Sorts  of  Scandal. 

The  Lonf  Chancellor. 
The  Rule  of  the  Court  of  Chancery  \n  a  Caose  nenr 
permitted  an  Exammation  as  to  such  Charges  as  tliese(«); 
though  jou  may  ask,  whether  the  Witness  is  to  be  belieted 
upon  his  Oath ;  which  is  the  Course  at  Law,  not  goiif 
to  particular  Facts. 

If  the  Proceedings  in  this  Court  are  open  to  the  De- 
fecty  that  has  been  mentioned,  that  doe.s  not  make  k  fit  to 
introduce  all  diis  Scandal. 

Th«s  Affidavit  must  therefore  be  taken  off  At  FM 
with  Costs. 


(a>  Ante,  Vol.  I.  153/ and  Ord.  ia  Cb.  (Mr. 

p.  187,  188. 


.m 


CRIDLAND,  Es  parte. 


Likcoln's 
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1814, 

Augyst  9.  10. 

A  joint  Com-   fTlHE  Petition  staled,  that  the  Petitioner  and  his  Bffh 
mission  of  X     ther  Benjamin  Cridland  in  August,  1812,  cntefrf 

Bankrupicy       j^^^  Partnership  as  MerchauU  in  England  aad  Irebtiii 

Dot  superseded 

on  the  Ground  of  a  previous  separate  Commission,  proceeding  in  Ire* 
land.  The  Bankrupt's  Books  and  Papers  being  in  the  Master's  Office 
in  Ireland  in  a  Suit  by  the  EngHttk  Assignees  against  the  Iri»k,  the  As- 
signees were  ordered  to  procure  them,  if  necessary,  or  Copies,  if  the 
Commissioners  should  think  Copies  sufficient,  at  the  Expence  of  the 
Estate  ;  and  the  Bankrupt,  not  having  the  Power  or  Means  of  pro- 
curing them,  not  liable  to  Commitment,  if  his  Examination  should 
thereby  prove  defective. 

The  Lord  Chancellor  will  net  make  an  Order  upon  Commissioners 

bow  to  conduct  the  Examination  of  the  Bankrupt.' 

the 
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tbe  Petitioner  residii^  in  Dublin,  and  Benjamin  Crid-  iai4. 

land  at  Leicester;  tbe  Petitipper  wholly  conducting  the  ^•'^^ 

Business  in  Ireland,  and  BenjamviL  Cridland  in  £«g.*  £jc«^w' 


In  January,  18 13,  a  Commistton  of  Bankruptcy  under 
the  Great  Seal  of  Ireland  issued  against  the  Petitioner ; 
nvho;  on  the  15th  of  that  Month  was  declared  a  Bankrupt ; 
and  on  the  4th  of  May  passed  his  last  Examination^  and 
delivered  up  to  the  Assignees  all  his  Books  of  Account 
and  Papers. 

On  the  98tb  of  JwMfy,  laiSy  a  joint  Cemnuasion  of 
Bankruptcy  issii^  m  thia  Connftry  against  das  Petidotter 
and  Benjamin  Cridland ;  vho  wera  declared  Bankrupts. 
Thq  CoBinuasioners  wder  that  Cominiasion  repeatedly  ad- 
JQUf  ned  thd  Examinatioa  of  the  Petitioner^  who  was  iid* 
able  ta  produce  bis  Books  and  Papers,  wlucb  he  had  de- 
livered up  to  the  Assignees  under  the  Commission  in  Ire- 
land ;  where  they  were  dspoaited  in  tbe  Office  of  one  of 
the  Masters  in  Chanceiy,  in  a  Suit,  instituted  by  die  As- 
signees in  England  against  the  Aaa'^nees  in  Ireland^  to 
which  the  Petitioner  waa  yiade  a  Party* 

The  Petition  farther  stating,  that  Copies  of  the  Books, 
&c.  could  not  be  taken  without  the  Order  of  the  Jjord 
Chancellor  of  Ireland,  that  the  Expence  of  applying  to 
the  Court,  and  making  Copies,  was  estimated  at  ^130, 
that  the  Petitioner's  Offer  to  his  Assignees,  if  they  would 
pay  the  Chaiges,  to  do  all  he  could  to  obtain  Copies,  was 
refused,  and  that  he  had  no  Property,  prayed,  that  the 
joint  Commission  may  be  superseded,  at  the  Expence  of 
tbe  petitioning  Creditor ;  or  that  the  Proceedings  under 
that  Commission  may  be  stayed  as  to  the  Petitioner ;  or 
that  the  Comitiissioners  may  receive  a  Certificate  from  tlie 

Commissioners 


£x  parte. 
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1814.         Commissioners  under  the  separate  Commis^on,  that  the 
wv^  PetiUoner  had  duly  passed  his  last  Examioation ;  or  may 

XV  «/..^«  '  ^  receive  a  Balance  Sheet  and  Statement,  See.  or  that  the 
Assignees  under  the  joint  Commission  may  pay  the  Ex- 
pences  of  the  Petitioner's  Journey  to  obtain  Copies, 
and  of  procuring  them,  &c. 

Sir  Samuel  Romilfy,  and  Mr.  Montague,  in  stipport  of 
the  Petition. 

Upon  the  Question,  raised  by  this  Petition,  the  Law 
^'as  fully  settled  before  the  late  Case,  in  the  Bankruptcy 
of  Stein  and  Co.  (a) ;  which  decided,  that,  a  Commissioo 
of  Bankruptcy  having  issued  in  England  against  a  Pe^ 
son,  who  was  a  Member  of  a  Partnership  in  Scotland,  t 
joint  Sequestration  could  not  be  maintained  agaiust  tk 
other  Partners  in  Scotland.     That  Decision   leaves  no 
Doubt  upon  the  Question  as  between  Commiasioiis  of 
Bankruptcy  in  England  and  Ireland:  the  Proceeding  in 
each  Country  being  precisely  the  same :  but  several  Dis- 
tinctions  exist  between  that  and  a  Scotch  Sequestratioo. 
The  Case,  tliat  occurred  lately  upon  a  similar  Proceeding 
in   Russia,   was  under    different   Circumstances.     That 
Country  was  then  at  War  with  tliis.     The  English  Credi- 
tor therefore    had  no   Means  of  obtaining  the  Remedy 
there.    That  Case  also  was  previous  to  the  Decision  in 
tlie  House  of  Lords.     In  the  Course  of  the  last  Term 
the  Court  of  Exchequer  determined  this  Point  as  between 
a  joint  Commission  after  a  separate  Commission  in  Eng- 
land ;  granting  a  new  Trial  against  the  Opinion  of  tbt 
Lord  Chief  Baron  (b). 

(a)  Ex  parte  The  Royal  (h)  Sir  Alexander  Thonf 

Bank  of  Scotland,    1    Rose      son. 
Bank.  Cos.  462. 

TLf 
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The  Question  involves  these  Considerations;   whether  1814. 

this  Bankrupt,  if  he  should  not  make  a  full  Disclosure,  ^  ^^^^ 
will  be  a  Felon;  and  whether  the  Commissioners  can  Ex  parte 
commit  him ;  as  they  are  about  to  do.  Can  he  have  his 
Books  both  in  England  and  Ireland  at  the  same  Time  i 
Tiiey  are  deposited  in  the  Master*8  Office  in  Ireland  in  a 
Suit,  instituted  by  the  English  Assignees ;  who  may  there- 
fore have  Access  to  them. 

Mr.  Hart,  Mr.  Leach,  and  Mr.  Heald^  for  the  Assignees 
tinder  the  English  Commission. 

The  Lord  Chancellor. 

The  Ground,  on  which  this  Petition  prays,  that  the 
joint  Commission  in  England  may  be  superseded,  that 
there  is  a  Commission  agauist  one  of  the  Partners  previ- 
ously issued  in  Ireland,  brings  forward  a  Question  cer- 
tainly of  great  Importance,  and  most  distressing  in  every 
View  of  it.  We  know>  there  have  been  many  Commissions  Commission  of 
actually  supported,  whether  without  Question  I  do  not  say,  Bankruptcy 
while  Proceedings  in  other  Countries,  analogous,  perhaps  P®°"*"g  analo- 

not  in  all  Respects  similar,  to  a  Commission  of  Bank-  7.     .  ,  * 

^*^         .  ,     .  .      ,  ,    itigs  in  another 

ruptcy,  have  been  gomg  on,  havmg  previously  commenced,  Country  *  as 

against  the  same  Person ;  as  the  Cestio  Bonorum  in  HoU  the  Cessio  Bo^ 

land,  and  a  Proceeding  something  similar  in  Russia ;  and  norum  in  HoU 

it  is  unquestionable,  that  until  lately  there  has  been  a  ge-  lo"<l9  ^  similar 

ncral  Persuasion,  that  a  Commission  of  Bankruptcy  here,  "''ocecding  in 

and  a  Sequestration  in  Scotland,  which  is  analogous,  but       ^f^^'  ^^  * 

not  altogether  like,  to  it,  might  proceed  together*  ^    ^^g*-^/ ' 

in  Scotland, 
It  is  also  familiar,  that  Lord  Hardwicke,  a  very  great     Formerly  two 
Common  Lawyer,  as  well  as  a  great  Judge  in  Equity,  Commifsionsof 

Bankruptcy 
supported  togeiher.     As  to  the  Ground  of  the  modern  Practice  to  su- 
persede one,  or  making  some  Regulation  for  supporting  cither,  accord- 
ing to  Justice,  Qtfttre. 

Vol.  IIL  H  supported 
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18U«         supported  two  English  Commissions  together.     A  Prac« 
^''^^         tice  has  lately  prevailed  of  supersedii^  one,  or  making 
^  *     such  Regulations  as  to  the  Proceedings  in  one  as  would 

tend  to  the  convenient  Administration  of  Justice ;  taking 
care,  if  the  latter  was  preferred,  to  exclude  the  Means  of 
trying  the  Eflfect  of  the  former  upon  the  latter,  in  case  a 
Competition  should  arise.  It  is  however  extremely  difficult 
Commission  of  to  say,  on  what  that  Practice  rests.     It  is  said  justly,  that 
Bankruptcy  a     the  Demand  of  a  Commission  is  of  Right :  therefore,  if 
Demand  of        ^^^  Partner  has  committed  an  Act  of  Bankruptcy,  and 
'^    '  there  is  a  Debt,  that  will  support  a  Commission,  the  Great 

Effect  of  a  se-  Seal  cannot  refuse  it,  and  if  a  separate  Commission  is 
paratcCommis-  granted,  and  the  Conveyances  are  made  under  it  by  the 
sion  of  Bank-  Commissioners,  all  the  Interest*  of  that  Person  in,  not 
P  y»  passing  ^^j^  ^^  separate,  but  the  joint  Estate,  is  by  Law  vested  n 
joint  Estate  to  ^^  Assignees, 
the  Assignees : 

.     .  ^     *      Then  these  Difficulties  occur :  1st,  If  that  separate  Oe- 

button  connned  '^ 

by  Order  to  the  ^*^^^  ^^^  *®  ^^^^^  ^^  ^**^^"S  ^^^f   »«^   prosecuting,  t 
joint  Creditors.  Commission,  how  docs  it  happen,  that   the  Great  Seal 

says,  he  shall  have  it  to  a  certain  Extent ;  stopping  by  Or- 
der at  the  Distribvtion  under  that  Right. 


2dly,  If  the  Property  has  by  the  Assignment  passed  to 
the  Assignees,  how  is  it  got  out  of  them  again,  while  tbe 
Commission,  not  being  actually  superseded,  still  exists? 
lliat  Question  has  led  to  the  new  Practice :  a  strong  Act 
of  Power,  I  admiu  It  is  certain,  that  in  the  Face  of  lU 
these  Difficulties  Commissions  both  joint  and  sepanle 
have  proceeded  together  during  a  very  long  Period,  while 
the  Administration  of  Justice  in  Bankruptcy  was  commit- 
ted to  Persons,  whose  Superiors  in  Knowledge  will  never 
appear  in  this  Place ;  and  the  older  Reports  do  not  fitf^ 
nish  an  Instance  of  the  Question  arising :  yet  we  are  net 
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by  the  other  Doctrine^  that  a  second  separate  Commissiofi  181>. 

against  an  uncertificated  Bankrupt  is  an  absolute  Nullity ;  ^"^^"^ 

and  how  can  a  joint  Commission  stand  under  such  Circum-        0^      \    ' 
stances;    havuig  no  Property  to  operate  upon;   all  the    Second  Corn- 
Share  of  one  Partner  being  gone  to  the  Assignees  under  mission  against 
the  separate  Commission  C^r^.  an  uncertificat- 

ed Bankrupt 

These  Difficulties  ahvays  pressed  my  Mind  extremely*  y^      though 
and  the  Conclusion  1  have  formed  is,  that,  though  I  could  supported  iu 
not  say,  on  what  Principle  both  Commissions  could  sub*  Practice. 
8ist  together  (b),  yet  I  was  bound  in  many  Instances  not  to 
supersede  a  second  Commission  on  account  of  a  former 
Commission  subsisting ;  which  however  would  not  deter- 
mine the  Effect  of  the  second,  if  the  Question  arose  at 
Xaw,  notwithstanding  all  the  Difficulties,  with  which   I 
have  fenced  it ;  or  if  they  should  be  broken  through.    It 
is  sufficient,  that  the  Court  has  not  in  all  Cases  taken  the 
Means  of  stopping  the  second  Commission. 

The  Question  as  to  the  Cessio  Bonorum  in  Holland, 
or  a  similar  Proceeding  in  Russia,  is  open  tothe  Observa- 
tion that,  though  we  may  know,  what  ttiat  Law  is  in  rea- 
soning upon  it,  if  the  Object  is  to  affect  the  Proceeding  ' 
ia  England,  the  Foreign  Law  mu^t  be  proved  as  a  Fact :    A  Foreign 
otherwise  the  Assertion,  that  the  Proceedings  are  in  all  Law  must  be 
Respects  the  same,  and  therefore  cannot  stand  together,  is  proved  as  a 
not  maintained.  "^^ 

Two  Cases  have  occurred  in  Scotland:  one  in  the 
Bankruptcy  of  St^n  and  Co.  (c),  decided  by  tlie  Court 
of  Session,  and  considered  in  a  late  Case  by  the  House  of 

fa)  Ex  parte  Martin,  15  cellors  Observations,  antt, 
^«.  114.  Vol.  I.  64. 

CbJ  Sec  the  Lord  Chatt-  (c)  1  Rose,  462. 

H  2  Lords ; 


loa 
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1814. 

CniDLAND, 

Ex  parte. 
Effect  of  a 
roiDmission  of 
Bankruptcy  to 
pass  personal 
Properly  in 
Scotland;  not 
liable  therefore 
to  a  subse- 
quent Seques- 
tration there. 
As  to  the  con- 
verse of  that, 
and  the  Effect 
upon  real  Es- 
tate in  Scot' 
land,  Quctre. 
The  Bankrupt 
could  not  be 
compelled  to 
convey. 


Lords  (a) ;  whose  Opinion  was,  and  justly,  that  where  the 
English  Commission  precedes  the  Sequestration,  all  the 
Scotch  personal  Estate  would  pass  under  that  Commission: 
therefore  they  could  not  under  the  Sequestration  administer 
the  Scotch  personal  Property ;  and  probably  the  converse 
would  hold :  but  I  choose  to  state  that  in  this  qualified 
Way :  the  former  Proposition  being  clear. 

The  Judges  in  Scotland  seem  to  have  got  over  die  Dif- 
ficulty in  a  Way  we  could  not  adopt ;  founding  their  Opi- 
nion in  some  Measure  on  this ;  that  the  Court  of  Sessm 
could  have  no  Subject  to  operate  upon  ;  as  tlie  real  Estate 
in  Scotland  would  also  fall  to  be  administered  under  fke 
prior  English  Commission;    conceiving,    that  the  Lord 
Chancellor  here  could  compel  the  Bankrupt  to  convey  by 
proper  Scotch  Conveyances  his  Scotch  Land :    but  it  hs 
been  long  settled^  that  the  Lord  Chancellor  cannot  con- 
pel  a  Bankrupt  to  give  a  better  Title  to  a  Purchaser  of  bii 
real  Estate  than  the  Assignees  under  the  Comuiissioo  covU 
give ;  and  therefore  he  could  not  be  compelled  to  eoofej 
his  Scotch  Estate.    The  actual  Difficulty  however  did  not 
exist  in  that  Case;    as  without  trying  that  Question  tk 
Bankrupt  had  conveyed :    so   that  the  Sequestratioo  m 
Scotland  upon  general  Principles  had  no  personal  Estate, 
and   under  the  Circumstances  of  the  Case  had  no  rcti 
Estate^  on  which  it  could  operate. 


In  the  Case  before  the  House  of  Lords  it  was  dedded, 

1st,  That  upon  general  Principles^  the  Conimisuon  paHri 

The  Scotch       all  the  personal  Estate :    2dly,  That  the  Scotch  Acts  as  to 

Acts  of  Scqucs-  Sequestration,  many  of  which  passed  since  the  Unioa, 

tration,  many     ^.^^.^  found  upon  Examination  not  only  not  to  opposei  b«t 

of  which  passed 

since  thcUnion,       fa  J  Selkrig  v.  Davics,  2       Lords.     2  Rose  Bank*  Oft 

support  the  ge-  Dow*s  Cais.  in  the  House  of      97. 

neral  Principle, : 

passing  all  the  Property  of  a  Bankrupt  to  his  Assignees. 


Ex  par U. 
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by  their  whole  Language  to  support  the  general  Principle.         1814. 
It  was  held  accordingly,  that  the  English  Commission         ^'^''^ 

against  Garnet  made  it  impossible  to  distribute  his  In-  p^  ^^^^  * 
terests  of  any  Kind  under  the  Scotch  Sequestration. 

It  is  clear,  that  these  Decisions  will  go  far  to  affect 
what  has  been  supposed  to  be  the  Law  of  England  as  to 
co-existing  Commissions  in  England,  a  Commission  in 
England  and  a  Sequestration  in  Scotland,  and  Commis* 
sions  in  England  and  Ireland.     In  all  these  Cases  Dif- 
ficulties arise,  which  it  is  impossible  to  solve  without  the 
Aid  of  the  Legislature.     In  tl)e  Case  of  two  Commia- 
aions  in  England  that  the  Lord  Chancellor  may  for  Con- 
venience supersede  either  is  settled  by  Practice :    but  he 
has  no  Concern  with  a  Commission  in  Ireland ;  and  the 
Jjord  Chancellor  of  Ireland  would  refuse  an  Application 
to  quash  this  separate  Commission  on  account  of  the  joint 
Commission  in  this  Country,  unless  he  has  the  Means  of 
administering  the  Afikirs  of  the  Bankrupt  by  a  Commis- 
sion under  the  Authority  of  his  own  Great  Seal.      He 
might  supersede  the  first  Commission,  if  he  had  a  joint 
Commission   under  the  Seal  of  Ireland,    which    would 
enable  him  to  do  Justice :  but  if  the  Irish  Conunission  is 
the  Right  of  the   Subject,  and  duly  issued,  how  could 
he  supersede  it  on  the  Ground,  that  there  is  in  some  other 
Country  a  Jurisdiction,  founded  on  a  subsequent  Proceed- 
ing,  which  he  has  no  Means  of  enforcing  against  the 
Person  of  the  Bankrupt,   or  any  Part  of  his  Property, 
that  may  happen  to  be  in  that  Part  of  the  Kingdom  ? 

It  seems  to  me  therefore,  that  now,  the  Unipn  of  the 
three  Parts  of  the  Kingdom  having  taken  place,  though 
their  separate  Laws  still  exist,  there  is  no  s^tisfactorj^ 
Mode  of  solving  these  Difficulties  without  some  legislative 
Regulation   upon  the  Subject.     That  the   Question  on 

U  3  such 


I 


r 
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1814.         such  a  Case  as  this  claims  great  Attention  is  evident.    It 
^"^"^^  must  be  presented  daily,  not  only  in  this  Juiisdiction,  but 

Cridlakd,    ^  ^  Commissionen,  in  Forms,  which  it  is  not  comfort- 
j^  partCm 

able  to  contemplate.      If  a  Question  of  Commitment 

arises,  the  Authority,  under  ^'hich  it  is  exercised,  must  be 

very  well  considered.    This  Case  must  be  conadered  with 

reference  to  that  Question ;  aiid  other  Difficulties  might 

be  suggested,  of  such  a  Nature,  that  I  would  rather  allude 

to  than  state  them  particularly. 

With  regard  to  the  present  State  of  thb  Subject  in  tbe 
Court  of  Exchequer,  though  it  has  gone  to  a  new  Trial,  it 
may  come  back  in  a  Shape,  that  may  produce  this  very 
Question ;  and  it  is  no  inconsiderable  Drawback  upon  Ae 
Opinion  I  have  entertained  against  the  Validity  of  Ae 
second  of  two  English  Commissions,  that  the  Lard  Chirf 
Baron  (<r),  looking  to  Lord  Hardwicke's  Opinion,  and  onabk 
to  account  for  his  Practice,  thought,  that  both  Commif- 
sions  might  stand.  While  the  Subject  is  in  that  Degree 
of  Doubt,  it  is  too  much  for  me  to  supersede  this  Com- 
mission. The  Bankrupt  may  try  it;  and  due  Attention 
will  be  given  to  the  Difficulties  belonging  to  it  under  all 
the  Circumstances;  especially  where  those  Difficulties 
seem  most  to  press. 

As  to  the  other  Object  of  the  Petition,  the  Result  of  aD 
the  Circumstances,  including  the  Bankrupt's  Conduct, 
whether  correct,  or  not,  his  culpable  Conduct,  if  joa 
please,  is,  that  the  Irish  Commission  is  the  first ;  and  the 
Books,  Papers,  &c.  which  the  Irish  Commissioners  and 
Assignees  have  at  least  as  good  a  Right  to  inspect  as  die 
English  Commissioners  and  Assignees,  are  in  Ireland,  m 
the  Master's  Office,  in  a  Suit,  instituted  by  the  £ftg£si 
Assignees  against  the  Irish  Assignees.     The   Books  aie 

(a)  Sir  Alexander  Thompson^ 

therefore 
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therefore  in  the  Custody  of  the  Court^  if  not  for  the  ex-  1814. 

dusive  Benefit  of  the  Enslish  Assignees,  for  the  Benefit      _,  ''^^^^ 

^  ,  .  Cridland, 

both  of  them  and  the  Irish  Assignees.      If  they  were       ^x  parte. 

placed  there  by  the  Assignees  under  either  Commission^ 

that  is  not  the  Fault  of  the  Bankrupt:  but  there  they  are; 

and  they  cannot  be  removed  by  him ;  nor  can  Copies  be 

obtained  xvithout  Payment.     In  many  Cases  a  Creditor    Absolute  DiV 

may  say  to  him,  ''  If  you  will  not  get  your  Papers,  pay-  cretion  of  Cre- 

*'  ing  the  Expence,  I  will  not  sign  your  Certificate ;"  and  ^^^^"  to  refuse 

I  hav^  nothing  to  do  with  that :  but  if  he  was  committed    ^  sign  oank- 

for  not  answering,  and  the  Defect  of  his  Answer  consisted    ^  .  , 

in  the  Circumstance,  that  he  had  not  brought  here  Books,  Bankrupt  can« 

which  he  could  not  bring,  or  obtained  Copies,  which  he  could  not  be  required 

not  pay  for,  I  could  not  hold  his  Answers  unsatisfactory  for  to  procure 

tliat  Reason.     Supposing  him  to  have  afiluent  Connections,  *^  ^^®  Expence 

it  is  not  a  just  Principle  to  require  him  to  elicit  by  the  Pres-  ^^  ****  Friends 

sure  of  his  Difficulties  the  Means  of  bearing  this  Expence     ,  ' .      , . 

.      pletmg  his 
for  the  Benefit  of  his  Creditors.      They  must  deal  with  Examination 

him  as  a  Man,  who  possesses  nothing.  If  he  had  in  his  not  within  his 
Pocket  the  «£  130,  required  for  these  Copies,  and  applied  own  Power, 
it  in  procuring  them,  that  Disbursement  would  be  at  their 
Expence;  as  it  is  their  Money;  and  can  it  be  right,  re- 
fusing him  liberty  to  apply  that  Money  for  the  Purpose 
of  procuring  a  satisfactory  Answer,  to  compel  him  to  find 
the  Means  of  defraying  that  Expence  through  the  Huma* 
nity  and  Benevolence  of  others ;  which  may  be  applied  to 
in  vain ;  and  to  which  they  have  no  Right  to  direct  him  to 
resort  f 

Supposing  him  therefore  justly  blameable  for  the  Fact, 
that  the  Books  are  in  this  Situation,  the  Question  3till  is, 
not  in  what  Degree  he  is  to  be  blamed,  or  dealt  with,  on 
that  Account ;  but  whether  he  is  bound  to  produce  Books, 
which  he  cannot  produce,  or  Copies,  which  ho  cannot  pro- 
cure.   In  what  Shape  I  can  make  the  Order  is  a  difficult 

H  4  Consideration: 
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1814.         Consideration:  but  my  Opinion  is^  that,  if  the  Allegation 
^^""^  is  trae,  that  the  Commissioners  will  never  be  satisfied^  uq» 

E^^Jt!!'  J««»  «*  •»«»  own  Expence  he  procures  Copies  of  these 
Books  and  Papers,  they  are  requiring  a  Satisfaction,  whidi 
it  is  not  in  his  Power  to  give ;  and  the  Law  does  not 
mean,  that  any  Man  shall  be  called  upon  to  do  what  is 
not  in  his  Power.  If  therefore  they  insist  on  having  these 
Copies,  he  must  be  furnished  with  the  Means  of  obtaining 
them. 

a 

It  is  the  Duty  of  the  Commissioners  to  finish  the  Exa- 
mination,  if  nothing  more  is  proposed  than  that  they  shall 
require  what  th^  ought  not  to  require.  I  have  a  Diffir 
culty  in  making  an  Order  on  them  as  to  dealing  with  the 
Bankrupt:  but  \  will  state  my  Opinion  thus;  that  they 
have  no  Right  to  require  him  to  produce  these  Books,  or 
Copies  of  them ;  and  that  they  are  not  Justified  in  delaying 
to  finish  the  Examination,  if  there  is  no  other  ObjecticHi 
than  that  the  Bankrupt  has  not  done  that,  which  they  have 
no  Right  to  require :  but,  after  expressing  that  Opinion, 
I  feel  great  Difficulty  in  making  an  antecedent  Order  on 
Commissioners  how  they  are  to  conduct  the  Examination. 
It  is  obvious,  that  these  Books  or  Copies  of  them  may  be 
necessary. 


Sir  Samuel  Romilly  pressing  for  an  Order,  that  they 
should  get  the  Books  or  Copies  at  their  own  Expence,  an 
Order  was  pronounced,  declaring,  that  under  the  Circum« 
!rtances,  if  the  Assignees  require  a  Production  of  die 
Pooks  of  the  Bankrupt,  or  Copies  of  them,  for  the  Pur- 
pose of  having  die  £)xamination  satisfactorily  taken,  the 
Expence  of  such  Production  or  taking  such  Copies  must 
be  paid  out  of  the  Estate ;  and  the  Bankrupt  cannot  be 
required  to  procure  the  Production  of  such  Books  or  Co. 

pies 
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pies  at  bis  own  Expence ;  and  with  this  Declaration  the 
Petition  to  stand  over  until  after  the  Examination :  bi|t 
nothing  in  this  Order  imports,  that  the  Books  .ought  to 
be  produced,  if  the  Commisuoners  think  the  Production 
of  Copies  sufficient  ('a^. 


104 


1814. 


CaiDLANfi, 

Ex  partt. 


fa)  Ex  parte  Storks,  the  next  Case« 


STORKS,  Ex  pane. 

IN  May,  1808,  a  Commission  of  Bankruptcy  issued 
against  John  Evans,  of  Leicester,  Clothier;  who, 
being  declared  a  Bankrupt,  and  not  having  obtained  a 
Certificate,  carried  on  afterwards  the  Trade  of  a  Haber- 
dasher, at  London;  and  in  February,  1814,  another 
Commission  issued  against  him. 

The  Petition,  presented  by  the  Assignees  under  the 
second  Commission,  stating,  that  the  Assignee  under  the 
first  Commission  dealt  with  the  Bankrupt  in  his  subse- 
quent Trade,  -and  that  the  Assignees  and  Creditors  in 
that  Trade  had  no  Notice  that  Evans  was  an  uncertifi- 
cated Bankrupt,  claimed  on  Behalf  of  those  Creditors 
Priority  as  to  some  Leasehold  Property,  acquired  in  tlie 
second  Trade,  or  that  the  first  Commission  may  be  super- 
seded. 


1814. 
Lincoln's   . 
Inn  Hall. 
August  10. 

Equitable  Re- 
lief under  a 
second  Com- 
mission against 
an  uncertificat- 
ed Bankrupt, 
\vith  Suggestion 
of  Property  ac- 
quired in  the 
subsequent 
Trade,  and 
want  of  Notice- 
by  the  subse- 
quent Credi- 
tors, refused  on 
Petition,  with 
Liberty  to  file 
a  BilU 


Mr.  Cullen,  and  Mr,  Montague,   in  support  of  the 
Petition. 


The 
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1814.  The  Case  of  Troughton  v.  Gitley(a),  is  confirmed  by 

V*^^  JEr  parte  Brown  (b)^    Ex  parte  Bold(c),   Everett  f. 

Ex  partL       Backhouse  (d),  Ex  parte  Martin  (e)f  Ex  parte  Lee»  (f). 
On  the  other  Hand,  besides  Martin  v.  O^Hara  (g),  and 
a  late  Decision  of  the  Court  of  Exchequer,   there  is 
nodiing  against  the  Validity  of  the  second.  Commission, 
except  Dicta,  that  a  Commission  is  an  Execution ;    es« 
pressing  Doubt  npon  Troughton  v.  Gitley  (h) ;  importing, 
not  that  such  an  Equity  can  subsbt  in  no  Case,  but  that 
it  may  prevail  under  special  Circumstances,  depending 
upon  the  Fact,  Aether  the  Purchase  was  made  with  the 
Property  of  Strangers  or  of  the  Bankrupt.     In  this  In- 
stance it  M'as  with  the  Property  of  a  third  Person.     How 
can  Assignees,  or  any  other  Person,  standing  by,  and  suf^ 
fering  Creditors  thus  to  be  misled,  claim  Priority,  and 
impose  that  Loss,  to  which  they  have  been  thus  instru- 
mental, upon  another  Class  of  Creditors,  who  see  faim 
dealing  with  Property  as  his  own.    In  that  H^piect  the 
Statute  of  James  (i)  is  applicable. 

TS^r,  Leach  opposed  the  Petition. 

The  Lord  Chancellor. 

There  is  no  Case,  in  which  this  E^ity  haa  been  admi- 
nistered on  Petition.  I  have  no  Objection  to  the  filing  a 
Bill.  Whatever  may  be  said  or  thought  of  the  Case  of 
Troughton  v.  Gitley(k),  there  i$  a  great  Mass  of  uega- 

Ca)  Amh.  6S0.  (g)  Cowp.  823. 

(bj  2  Ves,  jun.  6T.  (h)  See  Ex  parte  Broi:n, 
(c)  1  Cooke*s  Bank.  Law,      oftttf  Vol.  I.  6o.     Ex  parte 

10.  550.  Cridlandf  the  preceding  Case, 

(dj  10  Ves.  94.  fi)  Stat.  21   Jam.  1.   c. 

(e)  15  Vc$.  114.  19.  s.  n. 

(fj  16  Ves.  472.  (k)  Amb.  630. 

tlfS 
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live  Authority  against  it  in  the  repeated  Offers  to  the  Bar         1814. 

to  turn  these  Petitions  into  Bills,  if  it  was  thought  pro-  c^^^^^ 

per  to  dispute,  whether  the  second  Commission  had  any  £^  «^irfe' 
Effect. 

As  to  the  Equity  between  the  Creditors,  there  are  great 
Difficulties.  First,  if  Creditors  are  to  be  bound  by  the 
Negligence  of  the  Assignees,  suppose  them  ignorant  of 
the  second  Trading,  but  diat  all,  or  some,  of  the  Credi« 
tors  are  conusant  of  it :  there  is  an  Equity  against  some, 
and  not  s^inst  others.  Then  the  second  Commission  is 
an  Authority  to  distribute  for  all  the  Creditors,  having 
Demands  subsequent  to  the  first  Commission ;  and  many 
of  them  may  have  had  no  Concern  with  the  subsequent 
Trade  he  carried  on. 

There  is,  however,  so  much  to  be  broken  through  upon 
Points,  that  have  been  long  considered  settled,  that  it  is 
impossible  to  do  this  upon  Petition.  I  repeat  the  Offer, 
that  has  been  frequently  made  from  thb  Place,  that  you 
may  file  a  Bill,  if  you  please :  a  Course  the  more  proper 
on  account  of  a  Case  now  depending  before  the  Master 
of  the  Rolls. 

That  Expression  ''  Quasi  Execution,**  means  no  more    Interpretation 
than  this,  that  a  Commission  of  Bankruptcy  is  a  Process  of  the  Terra 

for  all  Creditors,  legal  and  equitable  (a).  *'  Execution" 

as  applied  to 
{a J  Ante^  Vol.  I.  41,  a  Commission 

of  Bankruptcy, 
that^  it  is  a  Process  for  all  Creditors,  legal  and  equitable. 


CARR, 
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1814, 

August  12.  CARR,  Ex  parte. 

Effect  of  wil-  rriHE  Petition  stated,  that  Henry  Helbert  Israil  car* 
ful  Misrepre-  X  ried  on  Trade  as  a  Silk  Manufacturer ;  which 
tentation  as  to    rp^^j^  j^^  j^^^^^  l^^f^^^  j^^  attained  the  Age  of  twentj- 

^  '/*  b  ®°®  Years ;  and  the  Petitioner  declining  to  give  bim  Credit 

wav  of  Da-  during  his  Minority  without  the  Security  of  his  Father, 

mages  on  the  John  Israil,  the  following  Undertakings  in  Writiiq;  were 

Ground  of  given : 
Fraud;  but 

administered  <r  |^y  gon  Henry  Israil  being  a  Minor  and  not  of 

withgreatCau-  ,,  ^^^^  j  ^^^  ^^  j^  accountable  for  his  Transaclions 

'      ,  "  until  he  is  of  the  Age  of  twenty-one  Years,  which  will 

fore   where  the  '^  ^^  ^"  ^®  ^^^  ^^  August,  1811:  the  same  Time  I  give 

Evidence  of  the  "  him  ^500.     John  Israil,  12th  February,  1811." 
Party  is  receiv- 
ed, it  must  be        €<  I  acknowledge  to  be  accountable  for  my  Son  Henr^ 

m  all  Particu-  a  Israil,  for  what  Business  he  might  do  until  he  arrives 

,  .       '   ''  at  tlie  Ase  of  twenty-one  Years,  which  will  be  on  the 

clear,  and  un-  °  ^.        .        .     ^  . 

ambiguous.        "  ^*  ^^  August,  3811.     Signed  14th  February,  1811, 

**  John  Israiir 

In  consequence  of  this  Undertakings  Goods  were  fur- 
nished in  the  Name  and  on  the  Account  of  John  Israil \ 
who  for  Payment  accepted  Bills ;  and  shortly  before  the 
5th  of  August,  1811,  gave  Notice  to  the  Petitioners  and 
other  Creditors  of  his  Son,  that  they  must  not  for  the 
future  consider  him,  the  said  John  Israil,  responsible  for 
any  farther  Debts  contracted  in  the  Course  of  such  Deal* 
ings;  but  that  his  Son  //.  H.  Israil  would  thenceforth 
deal  on  his  own  Account;  that  he  did  not  owe  any  Thing; 
that  his  many  bad  Debts  would  be  a  Loss  to  the  Family; 
and  that  be  should  give  him  £5QO  to  begin  with. 

The 
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The  Petidon  then  stated,  that  in  consequence  of  this  1814. 

Representation,  the  Petitioners  supplied  Goods  to  H.  c"^ 
Helbert  Israil;  and  there  is  now  due  from  him  to  the  Exvarte 
Petitioners  Carr  and  Dodgson,  <£721  :Ss:6d.;  and  to  the 
Petitioner  Prater,  £l35:Ss.  On  the  2d  of  November, 
1812,  a  Commission  of  Bankruptcy  issued  against  Henry 
Helbert  Israil,  upon  the  Petition  of  his  Father;  who 
proved  under  the  Commission  a  Debt  of  £3299:45:  lOd. 
on  Account  of  his  Son's  Dealings  during  his  Minority. 
On  the  15th  of  May,  1812,  a  Commission  issued  against 
John  Israil;  whose  Assignees  proved  two  other  Sums  of 
^350,  and  «£  100,  under  Henry  Helbert  Israits  Com- 
mission, making  with  the  former  Sum  £3749 :  4s :  lOd. 
arising  also  from  his  Dealings  during  his  Minority.      , 

0 

A  Dividend  of  Is :  4d.  being  declared  under  the  Com** 
mission  against  Henry  Helbert  Israil,  the  Petition  was 
presented;  praying,  that  the  Debt  of  £S749i4s:  \0d* 
proved  by  John  Israil  and  his  Assignees,  may  be  ex^ 
punged ;  or  that  the  Dividend,  ordered  upon  that  Debt, 
may  be  stayed ;  and  that  the  Whole,  or  such  Part  thereof, 
may  be  paid  to  the  Petitioners  as  will  make  their  Dividend 
upon  the  Debts,  by  them  proved,  of  the  same  Amotint 
as  they  would  have  been,  if  such  Debt  had  not  been  proved 
by  John  Israil;  and  an  Inquiry,  whether  the  Whole  or 
what  Part  of  the  Dividend  on  the  Debt  of  £31 49 :4s:  lOd. 
should  be  set  apart  for  such  Purpose. 

The  Affidavits  against  the  Petition  stated,  that  John 
Israil  had,  in  conformity  witli  his  Undertaking,  paid 
the  Petitioners  for  all  the  Goods  sold  to  his  Son  dur- 
ing his  Minority,  except  £250;  and  that  the  Debt  of 
^3749:45:  \0d.  had  arisen  since  the  14th  of  February, 
IBi  I,  after  deducting  the  ^500,  agreed  to  be  given  by 
'John  Israil  to  his  Son;  denying,  that  John  Israil  had 
given  any  Notice  to  the  Petitioners  on  his  Son's  coming  of 

Age, 
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1814.  Age,  that  be  would  be  no  longer  retponsible,  or  timt  tnj 

Conversation  had  passed  to  the  Effect  stated  as  to  bad 
Debts,  &c. 


Carr, 

£c  fartc 


Mr.  Hartg   and  Mr.  Montague,   in  support  of  tlie 
Petition. 

Sir  Samuel  Romilfy,  and  Mr.  Cutten,  against  it. 


iTie  Lord  Chancellor. 

The  Statute  of  Frauds  ("a J,  requiring  a  written  Etigage* 
ment  for  the  Debt  of  another,  has  been  considerably  cot 
down  ever  since  the  Case  of  Pasley  v.  Freeman  (b),  tt 
Law  ;  where  this  was  determined ;  that,  if  you  tlirow  into 
the  Declaration  an  Allegation,  that  the  Engagement  wts 
fraudulent,  and  in  the  Form  of  a  Representation,  that  the 
Party  is  of  sufficient  Substance  to  pay  the   Debt,  the 
Recovery  is  not  of  the  Debt,  as  Debt,  upon  the  .Contract, 
as  Contract ;  but  a  Recovery  of  Damages  to  compensate 
what  they  call  a  Fraud.     It  was  long,  before  I  ^^s  recon- 
ciled to  that:  but  with  those  Doubts  I  know  it  has  been 
settled  as  Law  by  subsequent  Decisions.     I  do  not  there- 
fore  mean  to   deny  this  Proposition,   as  settled    Law; 
that,  if  a  Man  asks,  whether  he  may  trust  A,  and  the 
Answer  is,  that  he  may,  the  Person  giving  that  Answer, 
knowing  at  the  Time  that  he  cannot  be  trusted,  must  pa; 
in  Damages  for  the  Consequence  of  that  Misrepresenta- 
Engagcmenl     tion ;  but,  if  the  Answer  is,  that  he  has  so  good  an  Opi- 
to  puy  the  Debt  nion  of  Jl*s.  Circumstances,  that  he  will  pay  the  Debt,  if 
of  another,  rc«    j[^  Jq^s  not,  there  can  be  no  Recovery, 
quiring  Writ- 
ing under  the 

Statute  of  (^^^  ^^**-  ^9  ^^'  ^-  ^-  ^'        vations,  6  Ves,  38(T,  in  Erjii 

Frauds.  C^J  3  Term  Rep.  51.  Sec      v.  BicknelL 

the  Lord  Chancellors  Obscr- 

Hiii 
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Tfais  has  some  Authority  io  a  Class  of  old  Cases,  re-         1814. 
ferred  to  in  Neville  v.  WUkinton  (a),  and  a  Case  at  Law,         c*^*' 
Montefiori  v.  Montefieri  (b).    If  a  Person  was  induced       £^       ' 
to  advance  his  Money  by  the  Representation  of  another,    Misrepresen- 
that  he  had  no  Demand  upon  a  particular  Individual,  that  tation  of  a 
Consideration  being  clearly  made  out,  and  the  Person,  so  Fact,  mislead- 
advancing,  misled  by  that,  being  a  Misrepresentation,  a  *"S  others  to 
Court  of  Equity  had  long  held,  that  die  Mouth  of  the  ^^^^  ^""^  ^^^j*® 
Person,  who  made  that  Misrepresentation,  was  shut;  that    ^ .     t  •   ..'^ 
he  should  never  utter  a  Contradiction  to  what  he  had  so  ^^   *%    p 
asserted,  thereby  misleading  others.    Accordingly  in  jVe-  makine  it. 
ville  v.  Wilkinson  Mr.  Wilkimon  was  held  bound  by  his 
Representation :  the  Marriage  being  had  upon  that  Re- 
presentation, clearly  proved  to  have  been  made,  it  Was 
held,  that  he  never  could  in  respect  of  his  Demand,  a 
very  large  one,  disturb  by  bringing  any  Action  that  State 
of  Things,   upon  which  the  Father  of  the  Lady  had 
dealt. 

But  Courts,  both  of  Equity  and  Law,  have  proceeded 
in  this  with  great  Caution :  1st.  They  will  not  permit  any 
Itf  an  to  prove  his  own  Case.  I^  for  Instance,  this  Man 
had  not  been  Bankrupt,  and  a  fraudulent  Representation 
had  been  made,  that  he  might  be  trusted,  because  he  was 
free  of  the  World,  a  Court  of  Law  could  not,  if  it  was 
denied,  hear  either  Prater y  or  the  others,  to  prove  it ; 
and  certainly  in  administering  this  very  delicate  Equity  the 
Danger  of  permitting  a  Man  to  make  out  his  own  Case 
is  very  considerable.  In  this  Jurisdiction  of  Bankruptcy 
the  Party  is  heard :  but  that  Course  must  be  taken  with 
all  the  Caution,  required  in  receiving  the  Evidence  of  a 
Party.  The  Evidence  should  be,  not  merely  generally, 
but  in  all  Particulars,  consistent,  clear  of  Contradiction, 
of  all  Obscurity;   and  it  must  be  under  such  Circum- 

(a)  1  Bro.  C.  C.  543.  (b)  l  Black.  363. 

stances. 
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1814.  stances,  that  the  Representation  weiglhs  down  to  the  Earth 

^r^  all  the  Evidence  of  the  Party,  whose  Properbr  is  to  be 

Oarr  • 

£*  nartc        ^^^^  ^o™  1**™  ^J  ^*^  Representation. 

This  Case  does  not  come  with  that  CleamesSi  Conns- 
tency,  and  Freedom  from  Ambiguity,  necessary  to  estab^ 
lish  an  Instance  of  that  Nature,  and  that  alone,  in  which 
a  Court  of  Justice  is  authorized  to  cut  down  tlie  Debt  of 
a  third  Person.     It  is  true,  as  has  been  suggested,  in  these 
Cases  of  Misrepresentation,  founded  in  Fraud,  Persons 
frequently  do  not  understand  the  Words  they  use :  but  tbt 
Objection  is  met  by  the  extreme  Danger  from  want  of 
Caution  in  such  Cases,  strongly  exemplified  in  this  Instance. 
This  is  termed  in  the  AtiBdavit  a  Notice,  that  the  Mso 
would  be  no  longer  respon^ble:  on4he  other  Hand,  the 
Engagement  for  the  Son  was  made  with  that  due  Cautioa 
on  all  Sides,  preventing  the  Possibility  of  Error,  under<> 
taking  in  writing  to  be  liable  for  the  Son,  while  a  Minor, 
and  no  longer;  stating,  to  avoid  all  Doubt  upon  that, 
the  Day  of  his  coming  of  Age,    marking  precisely  the 
Extent  of  Responsibility ;  the  Bankrupt  positively  denies, 
that  he  gave  the  Notice^  or  held  the  Conversation,  stated; 
and  the  Terms  of  tlie  Papers  clearly  and  strongly  ^pport 
his  Statement,  as  to  the  Nature  of  the  Engagement,  snd 
the  Time  of  Delivery. 

lliis  shews  the  Danger  of  fixing  Parties  wiiK  Repre* 
sentations  upon  the  Evidence  of  interested  Persona,  inno* 
cently,  perhaps,  but  most  erroneously,  stating  those  Re« 
presentations. 

The  Question  is  therefore,  whether,  if  I  send  this  to  t 
Jury,  where  in  a  Case  of  this  Nature  it  would  be  impos- 
sible to  get  my  Consent,  that  the  Parties  themselves 
should  be  examined,  there  as  against  a  positive  Denial 
that  satisfactory  Evidence  which  goeSj  as  it  must,  ciearij 

to 
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fo  destroy  the  Property  of  this  Man*.  This  is  one  of 
those  Cases,  in  i^hich,  not  meaning  to  be  answerable 
for  its  Truth,  the  Safety  of  Mankind  requires,  that 
Che  Demand,  if  it  is  to  stand  upon  parol  Evidence, 
should  at  least  be  established  by  disinterested  Witnesses, 
clear  in  their  Import,  and  not  contradicted  by  Evidence 
equally  clear;  and  it  would  be  much  too  dangerous  to  the 
general  Interest  of  the  Public  to  bold,  that  a  Right  can 
be  cut  down  by  the  Evidence  of  interested  Persons  alone  ; 
•^here  the  evil  Eflfect  of  Inaccuracy  and  Ambiguity  might 
have  been  obviated  by  the  reasonable  Caution  of  havirtg 
the  Representation  in  Writing,  or  before  disinterested 
Witnesses. 


lis 


1814. 


Carr, 
ExparU, 


This  Case  is  involved  in  so  much  Difficulty  and  Ambi- 
guity, that  I  shall  dismiss  this  Petition  without  Costs. 


BARKER  V.  LEA. 


Rolls. 
Feb,  22.  24, 
Aug,  15. 
^JMUEL  Bousfield  by  his  Will,   dated  the  «4th  of    Residuary 
June,  1811,   giving  Freehold  and  Copyhold  Estates  Disposition  to 

to  Trustees  for  Sale,  and  out  of  the  Produce  making  a  ^^^  Children  of 

the  Testators 

Brothers  and  Sisters  as  aforesaid,  (named  previously  as  Legatees,)  who 
shall  be  living  at  his  Decease,  at  twenty-five,  equally;  but  in  case 
of  the  Decease  of  any  of  the  aforesaid  Brothers  and  Sisters  having 
Issue,  then  the  Child  or  Children  to  have  ihe  same  Share  as  if  the 
Parent  had  been  living  at  his  Decease;  wiih  Maintenance  and  Survi- 
vorship in  case  of  the  Death  of  any  unmarried  and  without  Issue. 

The  first  clear  Designation  of  Nephews  and  Nieces,  living  at  his 
Death,  as  the  sole  Objects  of  his  Bounty,  not  altered  or  controuled 
by  the  subsequent  Designation  of  the  Brothers  and  Sisters  ;  admittinf 
Questions  of  doubtful  Construction,  as  to  after-born  Children. 
•   Vol.  III.  I  Provisiou 
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Itli.        'PrtviftQD  for  bis  AoottitaBts,  mdy  besides  those  AnouitieSy 
'^^'^^^  #^g  pocimiary  Legacies  Co  several  Persons,  aod  among 

^^  tbem  to  his  Brothers  and  Sisters,  proceeded  to  make  tiie 

.  following  Disposition  of  the  Re»due:    '^  All  the  rest, 

^  rasidue>  and  remainder  of  my  Estate  and  Effects  of 
^  what  nature  or  kind  soever  and  wheresoever,  as  well 
^  real  as  personal,  1  give  and  bequeath  the  same,  and 
^'  every  Part  thereof,  unto  all  and  every  the  Child  or 
^  Children  of  my  Brothers  and  Sisters  as  aforesaid,  who 
''  aball  be  living  at  the  Time  of  my  Decease,  on  tbcir, 
^  Ms^  or  her  respectively  attainii^  the  Age  of  twenty- five 
'*  Years^  in  equal  Shares  and  Proportions ;  but  in  csk 
''  of  the  Decease  of  any  of  the  aforesaid   Brothen  or 
**  Sisters  having  Issue  bom  in  Wedlock,  then  die  CbiU 
^  or  Children  to  have  and  enjoy  the  same  Share,  as  if  tbe 
^  Ptoent  had  been  living  at  the  Time  of  my  Decease; 
'^  the  Principal  of  all  such  Monies  to  be  employed  by  my 
^'  said  Executors  and  Trustees,    and   the   Survivors  of 
''  them,  ra  such  Ways,  as  they  in  their  Discretion  diink 
''  most  advantageous;    and  the  Profits  and  Produce  of 
'^  my  said  residuary  Property  to  be  in  the  Meantime  paid, 
**  laid  out,  and  applied  by  my  said  Executors  and  Trustecii 
^'  and  the  Survivor,  8cc.  for  and  towards  their  Maiot^ 
^'  nance.  Education,  and  Support  equally,  until  theyr^ 
''  spectively  attain  tbe  Ages  of  twenty-five  Years  as  afore 
'^  said;  and  in  case  of  tbe  Death  of  any  or  either  of  them 
'^  unmarried  and  without  Issue,  then  I  give  and  bequesth 
'*  the  Part  or  Share  of  him,  her,  or  thoee  so  dying  witb- 
*^  out  Issue,   unto  the  Survivors  or  Survivor  of  tbeo 
^  equally,  Share  and  Share  alike,  and  to  be  paid  to  thca 
''  respectively,  at  the  same  Time  along  with  thdr  oim 
"  original  Shares." 

The  principal  Question  in  tbe  Cause  was,  who  vck 
entitled  to  take  under  this  residuary  Clause. 
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Sir  Samuel  Romlfy,  md  Mr.  B^ll,  te  ibf  PUotifi:  1^14. 

Mr.  Hart,  Mr.  Leach,  and  Mr.  ffray,  far  the  Defmd^       bI^r 


•tits. 


4( 


fiolfa  the  "Rules  of  GrmmMur  and  iba  Reasoa  of  tke 
Tfaing  would  require,  fhat  the  Words,  **  who  stmll  be 
^  livii^  at  the  Time  of  my  Dcoeaie,'*  Aoold  be  refarred 
to  the  Children  of  Bfothen  and  Siflters,  and  not  to  the 
Brothers  and  Sisters  themsdves.  By  the  Word  '^  afore-* 
^  said/'  die  Brothers  and  Sisters  are  as  spacifioally  de«ig- 
aated,  as  if  their  Names  bad  been  repeated.  If  the  Tes- 
tator bad  said  '^  tlie  Children  of  jny  Brothers  Jl.  and  E. 
**  and  my  Sisters  C.  and  D.  who  shall  be  living  at  my 
^  Death/'  it  would  Ibedear  that  the  Qualification  woald 
apply  only  to  the  Children,  and  not  to  the  designated 

I  S  Persons. 


V. 


The  Master  of  the  Rolls. 

I  have  already  stated,  that  in  considering  this  Will  with  jyg,  xi. 
a  View  to  the  ulterior  Questions  I  had  seen  Reason  to 
alter  the  Opinion  I  expressed  upon  the  Question,  that 
M'as^rst  argued.  The  Parties,  interested  iu  that  Ques- 
tion, having  declined  any  farther  Argument,  I  shall  state 
the  Grounds  of  my  present  Opinion. 

If  the  first  Pait  of  the  residuary  Clause  stood  alone, 
.thece  could  be  no  Doubt  of  its  Meaning.  It  is  dius  exr 
presneA: 

"  I^ve  and  bequeath  the  same,'*  that  is,  the  Residue, 
**  unto  all  and  overy  the  Child  or  Childseu  of  aay  Bro- 
''  ihers  and  Sisters  as  aforesaid,  who  shall  be  living  at 
^  the  Time  of  my  I>eoease»  on  their,  bia»  or  her  respec- 

tively  attaining  the  Age  of  twenty-five  Vears,  in  «qual 

Shares  and  Proportions." 


Barkee 
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1 8ii*  Persons.    Put  the  Case  -of  a  single  Person :  **  Chikben 

^  of  my  Son  Jy  who  diall  be  living  at  my  Death  :*  those 
Words  could  not  with  Propriety  be  referred  to  the  definite 

^^^  Individual;  but  must  be  referred  to  the  indefinite  Class. 

The  Construction  must  be  the  same,  if  the  Children  of 
more  Persons  are  spoken  of.  To  make  the  Contingency 
rdate  to  the  Parents  it  would  be  necessary  to  vaiy  tbe 
Phrase  to  ''  the  Children  of  $uch  of  my  Brothers  and 
«'  Sisters,**  8lc. 

So  far  as  to  the  grammatical  Construction.  Then,  as 
to  the  Reason  of  the  Thing,  why  should  the  Existence  of 
tbe  Parents  at  his  Decease  be  the  Condition,  on  whidi 
any  thing  was  given  to  the  Children?  They  would  have 
•more  Occasion  for  a  Provision,  if  the  Parents  were  dead; 
and,  if  it  b  said,  that  afterwards  he  does  provide  for  the 
Case  of  their  being  dead,  leaving  Issue,  still  that  would 
be  a  strange  Way  of  providing  for  Children  of  Brothen 
and  Sisters,  generally,  by  making  an  unmeaning  Division 
of  them  into  two  Classes :  first.  Children  of  such  Bro- 
thers and  Sisters  as  should  be  living  at  his  Death,  and, 
secondly,  Children  of  such  Brothers  and  Sisters  as  shoold 
not  be  then  living. 

The  perplexing  Part  of  the  Clause,  and  that  on  which* 
my  former  Opinion  was  founded,  is  die  Provision  he  so 
makes  for  tlie  Death  of. Brothers  and  Sbters,  leaving 
Issue ;  ^s  it  is  difficult  to  give  it  a  Sense,  consistent  with 
what  I  apprehend  to  be  the  right  Construction  of  the  first 

-  Part,  without  supplying  Words,  so  as  to  make  it  speak  of 
the  Children,  as  I  think  he  meant,  instead  of  the  Bro- 

.  thers  and  Sisters  themselves;  to  whom  it  literally  applies: 
w  hereas,  if  the  first  Part  be  applied  to  the  Parents,  the 
second  Part  will  have  a  Meaning ;  though  for  the  Reasoa 
I  have  stated  not  such  a  one  as  any  Testator  was  Ukd; 
to  conceive,  or  express. 

TTic 
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The  Question  then  comes  to  this :  Is  a  Parf  of  die 
Will,  which,  taken  by  itself,  is  clear,  to  be  altered  and 
controuled  by  that,  of  which  the  Meaning  is  doubtful  I 
If  Nephews  and  Nieces,  living  at  his  Death,  are  onoe 
clearly  designated,  as  the  sole  Objects  of  his  Bounty,  is 
there  enough  in  any  other  Part  of  the  Will  to  take  it  from 
them,  or  to  let  in  others  to  share  it  with  them  i  I  am  by 
no  means  satisfied,  that  under  any  Construction  of  this 
Will  after-bom  Children  would  be  entitled :  but  upon  the 
Supposition,  that  the  Words  are  referable  to  Brothers  and 
Sisters,  and  not  to  Nepbe^ys  and  Nieces  other  Questions 
would  arise,  which  on  the  contrary  Supposition  caq  have 
DO  Existence.  My  present  Opinion  is,  that  according  to 
tjie  better  Construction  the  liephews  and  Nieces,  living 
9t  the  Testator*8  Death,  are  entitled  to  t^ke  the  whole 
residpary  Estate^  subject  to  the  Contingencies  in  the 
Will. 


117. 


1814. 


Barkkh 
Lea. 


m 


BOWES  V.  HEAPS. 


Rolls. 
Aug^  15. 


THE  Plaintiff  was  entitled  in  remainder   after  his    Unconscienti* 
two  elder  Brothers,  Lord  Siratkmore  and  George  ous  Bargain  to 
Jiozzes,    under  an  Intail,  created  by  the  Will  of  their  P^y  ^^^^  *'>"^^s 
Grandfather;    and  under  the  Will  of  his  Grandmother  the  Mom y  ml- 

was  Tenant  for  Life  in  remainder  of  other  Estates  after        .     .,      . 

to  the  tontm- 

tlie  Estate  for  Life  of  his  Brother  George,  with  remain-  ^f  jl^^ 

Borrower,  young  and  in  good  Health,  surviving  a  young,  but  very 
bad,  Life,  and  a  very  improbable  Chance  of  Issue.  The  Securities 
to  stand  only  for  the  Principal  advanced,  Interest,  and  Costs,  under  the 
Circumstances:  no  Fraud:  the  Terms  proposed  by  the  Borrower  to 
Kveral  others  being  merely  acceded  to. 

1  3  der 
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1S14;         ii^  t«»  faift  flrat  and  other  Som  i»  T«U';  nrigtot  lo  •  Pro- 
^^iaoy  ikU,  in  caie  Gtorge  Bowes  or  atrjr  of  hii  Immi 
Male  ahoulil  come  into  Possession  of  diis  odicr  Estatai, 
HxATS*        ^  Limitatioiis  as  to  them  diould  cease,  md  tbosis  lo  tbs 
Flaialaff  shouM  tike  Effsct. 


fiOWES 
V. 


<  . 


In  1804  the  Pluntiff,  being  in  great  Distress,  pfoposed 
to  raise  the  Smn  of  JtlOflOO  by  securii^  npou  his  £&• 
paetancies  four  Hmea  Ae  Amount  advanced.  The  Ds- 
fcndailt^  lent  bin»  Money  upon  tho86  Terms ;  which  was 
secured  aecordngiy  by  Bonds  and  Indentures  of  Detave^ 
dated  the  19th  of  M0rch,  1804.  The  Bonds  having  becMt 
absolute  by  the  Death  of  Gtorge  Bowes,  the  Bill  wasfln^ 
praying  «}  Injunmion  against  proceeding  at  Law,  and  a 
Declaration,  that  the  Instmments  sikmid  stand  as  Secnri-' 
lies  only  for  the  Sums  actually  advanced,  with  Interest 

In  1804  Lord  Strathmore  was  at  the  Age  of  thirty^i 
five,  and  George  Bowes  thirty-two,  both  unmarried ;  sod 
the  Plaintiff  was  twenty-seven,  in  good  Health  and  Teai- 
perate :  George  Bowes  being  from  habitual  Intemperance 
in  extremely  bad  Health.  He  was  married  before  tbe 
Advances  of  the  Defendant  Philips.  The  Defeodaais 
admitted,  they  were  informed  by  the  Plaintiff's  Agart, 
that  George  Bowes  wad  not  in  good  Health ;  denyiiq;  sbj 
other  Knowledge  of  it. 

Sir  Sanmel  Romitty,  Mr,  Hart,  and  Mr.  Spranger, 
for  the  Plaintiff. 

Mr.  Leach,  Mr.  Richards,  apd  Mr-  Jgar,  for  tbe 
Defendants. 

The  Master  of  the  Roti.s. 
Jt  is  fully  proved  by  tbe  Evidence,  that  George  Bowa 

was 
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xv^B  in  a  State  of  extremely  ill  Heakh  bi  Fdmtary,  1814. 
1804,  and  down  to  the  Time  of  bis  DeaiL  The  Plain*  noyfts 
tiff  was  in  good  Health;  and  a  temperate  Lifer.    The  ^ 

Defendants  admit,  that  thej^  were  informed  by  Uie  Plajo^        Ha4rt. 
tiff's  Agent,  that  George  was  not  in  good  Health;  but 
they  deny  having  any  other  Knowledge  of  that  Fact*    It 
is  not  imputed  lo  them,  that  they  ttsed  any  Endeavours  to 
prevail  upon  the  Plaintiff  to  enter  into  this  Transsaetion. 
They  merely  acceded  to  the  Proposal^  that  was  made  to 
them.     It  is  not,  liowever,  every  Bargain,  which  Distress 
may  induce  one  Mad  to  offer,  that  another  is  at  Liberty 
to  accept.    The  mere  Absence  of  Fraud  does  not  neces*    The  mere  Ab** 
sarily  decide  upon  the  Validity  of  the  Traasaction ;  as  is  sencc  of  Fraud 
proved  by  many  Cases,  from  Berney  t.  Piti  (a)  down  to  ^^»  "^^  "^^ 
GwifHne  v.  lUaton  (b).      In  the  latter  Lord  Tburlow  ^"^^  ^"^^f "^ 
says,  the  Defendant  is  not  charged  with  misleading  the  ,.       .  . 
Plaintiff's  Judgment,  or  tampering  with  his  Poverty.    In  Transaction, 
that  Case  too,  as  in  this,  the  Bargain  had  been  hawkeH 
about,  and  offered  to  many  Persons.    That,  Lord  Thur* 
low  says,  only  shews  the  Distress  of  the  Borrower. 

If  tlie  Contingency  in  this  Case  bad  been  merely  that 
of  the  Plaintiff  *s  snrviviiig  his  Brother  George,  I  should 
not  have  had  a  Moment's  HcMtation  in  setting  aside  the 
Contract  on  the  Authority  of  many  Cases,  where  the  Gain 
was  to  be  less,  and  the  Kisk  ftilly  as  great,  if  not  greater. 
The  Dtfierence  in  point  of  Heahb  Was  WMee  than  an 
Equivalent  for  the  Difference  in  point  of  A^ ;  which  has 
matenaliy  vreighed  in  several  of  tire  Cases.  It  would  not, 
I  think,  be  endnred,  that  a  M6ney  Lender  should  take 
from  a  distressed  Man,  dealing  for  bis  reversionary  Inte* 
j^t,  an  Engagement  to  pay  four  for  one  upon  die  Con- 
thtgcney  of  a  Person,  of  the  Age  of  twenty-seven,  in  per- 

(a)  2  a.  Rep.  356.  2  Vern.  (b)  1  Bro.  C.C.I. 

14. 

I  4  feet 
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1814.  feet  Healthy  outliving  another  of  the  Age  ot  ihvtyrtmp^- 

y^""^  debilitated  by  Disease^  and  ruined  in  ComtitatioD  bj  loi^ 

continued  Habits  of  Intemperance.     But  the  Contingency 

Heaps.         ^^^*  not  merely  G^orjfe's  dying  first,  but  his  dying  with* 

out  Issue  Male.     Whetlier  any  Individual  will  marry  and 

have  Issuei  is  an  Event  not  easily  reducible  to  Calcola- 

tion:  but  a  Man  in  such  a  State  of  Health  as  Georgi 

Bowes  is  described  to  have  been  was  not  according  to 

Relief  against  ordinary  Probabilities    likely  to  have   Children.       The 

an  unconscien-  Court  has  not  held,  that  a  Bargain,  depending  on  sudi  a 

tious  Bargain      Contingency,  is  wholly  out  of  its  Reach.  Lord  Ardglam 

upon  the  Con-    ^  Mu9champ(a),  Wiseman  v.  Beake(b),  and  Barnardn- 

De  th      ih     t   ^^^  ^'  l^^g^^COf  ^^^  Cases,    in   which   Death  with- 

Issue.  ^^^  Issue  Male  was  the  ConUngency,   upon  which  the 

Lender,  or  Purchaser,  was  to  reap  the  stipulated  Advan- 
tage :  yet  the  Uncertainty,  of  such  a  Risk  did  not  prevent 
the  Court's  setting  aside  the  Bargain  in  each  of  those 
Cases, 

It  was^  urged  in  this  Case,  that  the  Risk  of  the  Defen* 
.  dant  Philips  was  greatly  increased*  by  the  Circumstance, 
that  George  Bozses  was  married  at  the  Time  of  Pkilip/t 
Advances.  Whether  h^  then  knew  that  Fact  does  not 
appear.  The  Answer  does  not  notice  it,  as  enhancing 
his  Risk.  It  is  to  be  observed,  that  his  first  Advance  iris 
seven  Months,  his  second  a  Year,  after  the  Marriage, 
The  Knowledge  of  it  at  those  Perbdsi  would  not  in  all 
Probability  have  made  him  think  the  worse  of  his  Bar* 
gain.  Besides,  the  Death  of  George  without  Issue  was 
not  the  sole  Contingency,  upon  which  the  Lenders  were  to 
become  entitled  to  their  fourfold  Return.  They  had  like- 
wise the  Chance  of  his  succeeding  to  his  Grandfather'i 
Estate.   Allowing  the  Risk  to  be  still  considerate,  against 

CaJ  1  Vern.  237.  (q)  2  Jik.  133. 

(bJ  2  Vern,  VU. 

that 
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that  must  be  set  the  unusual  Amount  of  the  stipulated 
Return.  Combining  the  two  together,  it  seems  to  me, 
that  there  is  more  Inequality  in  this  Bargain  than  existed 
in  some  of  the  Cases^  in  which  the  Contract  has  been  set 
aside.  '^Fbe  Agreement  in  Berney  v.  Pitt  was  in  con- 
sideratioii  c>f  ^2000  advanced  to  pay  £5000  within  a 
Month  after  his  Father's  Death,  if  the  Plaintiff  survived 
his  Father ;  otherwise  the  Money  lent  not  to  be  repaid. 
/That  in  Curwen  v.  Milfier(a)  was  for  £500  to  pay 
XlOOO,  if  the  Borrower  survived  his  Father  and  Father- 
in-Law  :  but,  if  he  died  before  either  of  them,  the 
to  lose  the  £500. 


l£l 


1814. 


Bowks 
Heaps. 


I  do  not  see,  how  I  can  refuse  to  relieve  in  this  Case 
consistently  with  the  Principles  and  Decisions,  referred 
to,  and  approved  by  Lord  Hardwicke,  and  the  Judges^ 
M'ho  assisted  him,  in  the  *Case  of  Lord  Chesterfield  ▼. 
Janssen  (b). 

The  Defendants  must  bate  their  Principal  and  Inte- 
rest ;  and  I  am  disposed  to  consider  them  so  fat  in  the 
Nature  of  Mortgagees  as  to  pve  them  likewise  their 
Costs  (c). 


{a)  3  P.  JVU.  292,  n. 
(bj  2  Vt$.  125.    1  Atk. 
Zp%    Whirtfm  v.  J%,    5 


(cj  Gmudand  r.De  Faria^ 
17  Ves.  20.  Peacock  v. 
&«!#,  l6  Ves,  512. 


UTTERSON 
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Rolls. 
1814,  

Angukt  3. 15.  tlTTERSON  «.  OTTERSON. 

Cancellation     JOWH  Uiterson  by  his  Will,  dated,  the   21st  July, 
of  a  Codicil  cf.         J  yg^^  g^^^  ^^^  j^^jg^  j^  Trustees  the  Residue  of  his 

....  real  and  personal  Estate  upon  Trust  to  sell,  and  to  divide 

an  Interline-  ^^  Proceeds  amongst  all  his  Children  equally ;  whom  he 
ation  to  the  ^^^  previously  enumerated  by  the  Names  of  Edward^ 
same  Effect  left  Louisa^  Harriet^  Eliza,  John  James,  Emifyf  and  Alfrti 
standing  in  the  Gibson :  but  an  Interlineation  was  introduced^  exceptii^ 
^    *  his  Son  John  Ja$^ies,  to  whom  he  only  bequeathed  one 

Shilling ;  and  by  the  fifth  Codicil,  dated  tlie  dOth  of  June, 
*  1803,  the  Testator  expressing  his  Disapprobation  of  the 

Conduct  of  hu  Son  John  James,  proceeded  thus : 


*'  Instead  of  leaving  him  an  equal  Share  of  my  Property 
^'  with  bis  Brothers  and  ^ters^  I  do  hereby  declare  tint 
*'  it  is  my  Determination  that  he  shall  have  no  more  of 
*'  my  said  Property  than  one  Shilling  onlyJ* 

The  Bill,  filed  by  John  James  Utterson,  stated,  that  the 
Testator  vras  reconciled,  to  the  PlaintifF;  procuring  bin 
aii\Appointment  and  Letters  of  R^oominendation ;  gate 
him  Letters  of  Credit;  and*  cancelled  the  Codicil  by  drair^ 
ing  a  Pen  across  it ;  but  forgot  to  strike  out  the  Interfioe- 
ation  in  bis  Will ;  praving,  that  the  Plaintiff  may  be  de- 
clared entitled  equally  with  the  other  Children. 


The  Evidence  proved,  tl^at  the  Plaintiff  was 
to  his  Father  after  the  Date  of  the  Codicil ;  and  lived 
upon  the  most  affectionate  T^m^  with  him. 


Sir 
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Sir  Samuel  Somitty,  for  l&e  PlaMff. 

lu  th«  EccktMticd  Court  Sir  WiUiwn  Wynm  hdi, 
that  the  Oblitmnioit  of  Ae  Codicil  had  die  ESett  of  caar 
celling  the  ExceplioD,  interlined  in  tbe  Will.  There  it  no 
Question  therefore  as  to  the  persoMdProportj.  As  to  the 
Freehold  Estate,  the  Will,  as  alteted  bj  the  Interlioeatioii^ 
not  being  re^paUislied,  coald  have  no  Efiiect  for  want  of 
Attestation.  The  odiy  Question  therefore  is  with  rqpird 
to  the  Copyhold  Estate;  whether  tiie  Conrt  has  Reason  to 
believe,  that  the  Codicil  and  the  Interlineation  in  the  Will 
\rere  made  at  the  same  Time»  expressiag  the  same  Inten- 
tion, or  the  Interlineation  was  intended  as  a  Substitution 
for  the  Codicil ;  not  expressing|  as  the  Codicil  did,  the 
Reason  of  the  Exception.  The  latter  Supposition  is  too 
improbable. 


Itt 


1814. 


llTmsoi^ 


tf-m 


UmmsM. 


Mr.  Hartf  and  Mr.  Bell,  for  the  Defendants. 

The  Conclusion,  that  bj  expunging  the  Codicil  the  Tes- 
tator intended  to  expunge  what  appears  upon  the  Face  of 
the  Will,  is  too  strong.  He  may  well  be  supposed  to  have 
left  that  standing ;  being  satisfied,  that  it  would  be  equally 
^efficacious  as  die  Codicil. 


The  Master  of  the  Rolls. 

The  Doubt  in  thb  Cause  arises  from  the  Testator's 
having  taken  two  Modes  of  excluding  his  Son  John  James, 
and  only  one  of  annulling  that  Exclusion.  To  effect  it, 
he  made  an  express  Codicil ;  and  also  interlined  his  WilL 
The  Interlineation  is  left  standing  in  the  Will :  the  Codicil 
is  revoked  by  Obliteration.  The  Question  is  as  to  the 
Inference,  to  be  collected  from  that  Act. 


Juguit  li. 


It 


it4 


l8]4r. 


Uttsrsok 
Utteesoit, 
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It  seems  to  me^  that  the  Codicil  itself  sufficiently  shews^ 
that  previously  to  the  Date  of  it  the  Testator  had  done  co 
Act,  by  which  this  Son  could  be  excluded.  It  speaks  of 
the  Testator's  Determination  to  exclude  him  as  tlu?n  taken; 
and  that  Intention  was  carried  into  Effect  by  that  Codicil. 
He  likewise  assigns  a  specitic  Reason  for  the  EilcIosioii: 
Offence  taken  at  some  Part  of  his  Son's  Conduct.  Tbe 
parol  Evidence  expresses  what  that  Conduct  was,  and  tt 
what  Time  it  took  place.  The  necessary  PrssumptioB 
seems  to  be,  that  the  Will  was  altered  at  the  same  Tme^ 
and  for  the  same  Reason,  as  the  Codicil  was  made.  Tbei^ 
when  the  Codicil  is  obliterated^  does  he  not  iu  Effect  real 
the  whole  Declaration  both  as  to  his  Dissatisfaction  and 
its  Consequences  ?  Even  independently  of  the  parol  £fi* 
dence  of  Reconciliation  it  seems,  tome,  that  the  Act  of 
Obliteration  speaks  as  clearly,  as  Words  could  have  doai^ 
a  Change  of  Intention  as  to  the  Exclusion,  and  not  merely 
as  to  the  Mode  of  effecting  it.  It  is  the  same,  as  if  he 
said,  ''  This  Codicil  no  longer  speaks  my  Sentiments:  I 
^  am  no  longer  dissatisfied  with  my  Sou ;  and  no  loopr 
*^  mean  to  make  any  Distinction  between  hidi  and  my 
*•  other  Children," 


If  that  is  the  fair  Inference  from  the  Obliteratioa,  as  I 
think  it  is,  the  Consequence  is,  that  the  Will  is  set  up 
again  with  regard  To  the  Plaintiff;  and  he  is  entitled  to  (be 
Decree  he  prays. 


MATTHEWS, 
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1814, 

.  MATTHEWS,  Ex.  parte.  August  1 7. 

IN  January,  1814,  a  Commission  of  Bankruptcy  issued    Partnership 
against  JoAn  Matthews;  and  on  the  18th  of  March  ^y  &  public 
following  a  joint  Commission  issued  against  him  and  fVil"  I^^daration  in 
Ham  Matthews.  an  Advertise. 

ment  of  Disso- 
lution. 
The  Petition  of  William  Matthews,  praying,  that  the 

joint  Commission  may  be  superseded,  stated,  that  the  joint 
Commission  was  taken  out  with  full  Knowledge  of  the 
separate  Commission ;  under  which  the  petitioning  Credi- 
tors under  the  joint  Commission  had  proved  tiieir  Debts ; 
that  the  Petitioner  never  was  a  Partner,  or  interested  with 
John  Matthews  nominally  or  really  in  the  Property  or 
Pro6ts  of  hb  Trade,  or  any  other  Trade ;  that  there  is  no 
joint  Estate,  nor  any  joint  Debt  due  by  the  Bankrupts  to 
the  petitioning  Creditors;  that  the  Petitioner  was  merely 
the  Shopman  to  John  Matthews,  and  not  a  Trader ;  and 
.  bad  never  committed  an  Act  of  Bankniptcy ;  and  that 
there  is  no  Pretence  for  supposing  him  a  Partner  with 
John  Matthews,  except  an  Advertisement  in  the  Gazette, 
declaring  the  Partnership  between  them  dissolved  on  the 
24tb  of  July,  1813;  which  Advertisement  was  inserted  for 
the  Purpose  of  counteracting  a  Report,  that  they  were 
Partners. 

Sir  Samuel  Romilly,  Mr.  Hart,  and  Mr.  Montague, 
in  support  of  the  Petition,  referred  to  Ex  parte  Ham- 
per (a) ;  where  the  Xord  Chancellor  had  considerable  Dif- 
ficulty upon  a  joint  Commission  against  a  dormant  Part* 
ner,  whose  Interest  is  confined  to  a  Share  of  the  Profits ; 

{aj  17  Vcs,  403. 

observing, 
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1814.  observing,  that  this  Petitioner  never  appeared  to  the  World 

,^  ''^"'^^  as  a  Partner. 

Matthews, 

JEx  partCm 

Mr.  Leackf  and  Mr.  Heald,  for  the  Awgnees  under  the 

joint  Commission. 


The  Lord  Chancellob. 

'  As  to  a  joint  The  Difficulty  I  had  in  Ex  paiie  Hamper  fmcwM 

CommisiMoii  upon  this ;  that  the  Creditor,  though  he  may  make  his  De* 

including  a  mand  «poD  a  dormant  Partner,  is  not  bound  to  do  so.    lo 

dormant  Part-  ^  j^^^^^  ^(^^  Defendant  could  not  plead  in  AixUemait 

ner^i^ume,  ^  Partnersliip  with  a  dormant  Partner:   yet  an  Actiao 

Sough  he  may.  '^^  ^  ™'^«'  "S^"*  ^^  ^'y  '^^'^  "^^  «"« 
not  being  com-  *  dormant  Partner.    The  Difficult  then  nnder  a  Coauais- 

pellcd  to  sue      sion  against  both  is,  ibat  soaie  Creditors  m^  diooie  to  be 

bim.  Creditors  as  4o  one  only ;  and  others  as  to  both ;  and  in 

tbitf  Case  what  is  to  be  done  with  the  Effects  i 


In  this  Case  the  Affidavits  represeat,  that  these  Pertsas 
were  apparent  Partners^  and  declared  tfaemaelves  to  die 
World  as  such  :  and  the  Goods  were  supplied  to  bocfc. 
This  must  therefore  be  put  as  the  Case  of  no  joint  Estate 
by  the  Effect  of  that  Dissolution,  wfaicb  has  transCBfred 
the  Property  of  both  to  one  alone,  i  cannot  posttbiyd^ 
cide  upon  these  Affidavits,  that  there  was  no  V^^etamiif^ 
An  Issue  therefore  must  be  directed  l»4iy  tb^  Qnestioa  of 
.Partnership ;  and  also  whether  they  are  Bankrupts:  die 
Act  of  Bankruptcy  also  being  disputed. 


The  Issue,  as  finally  directed,  was»  whether  John  aod 

JVilliam  Matthetcs  were  jointly  indebted  to  the  petitkmiBg 

Creditor;  and  if  they  were,  wbetlier  one  or  jboth  of  them 

had  committed  an  Act  of  Bankruptcy,  that  would  support 

a  Commission. 

PICKARD, 
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PICKARD,  Ex  parte  (a). 


Liwcoln's 

Inn  Hall. 

1814, 

•August, 

THIS  Petition,  presented  by  the  sunriving  Committee    .Appointment 
under  t  CommHsion  of  Lunacy,  stated  an  Order  in  of  Committee 
May,  1800,  that  the  Committees  should  pass  their  Ac-  of  a  Lunatic 
counts  annually C6^;  but  the  Lunatic's  Property  consist-  without  a  Rc- 
ing  only  of  £6550  Bank  Annuities,  and  an  Annuity  of  ^^^^ence;  and 

c£l4:  \6s:Qd.  subject  to  certain  Deductions,  the  Surplus,  .        ... 

,.        /y       r  ,  ,  A,,  1  he  paid  in  on 

not  exceeding  x8,  after  retauni^  the  annual  iiiJowance  of  ^f^j^j^vit  with- 

«£  186: 105.  for  Maintenance,  according  to  the  Master^s  out  annual  Ac- 
Report,  was  not  sufficient  to  answer  the  Expence  of  ac-  count  before 
counting    annually   before  the  Master :    the  Coounittees  the  Master,  the 

therefore  had  not  passed  any  Account.  Property  being 

very  smalL 

The  Petition  farther  stating,  that  the  deceased  Com- 
mittee, who  was  the  Sbter  of  the  Lunatic,  had  the  entire 
^lanagement  of  his  Person  and  Estate,  the  Petitioner 
never  having  acted,  prayed,  that  the  Petitioner  and  the 
Executor  of  the  deceased  Committee  may  be  appointed 
Committees  of  the  Person  and  Estate  of  the  Lunatic ;  that 
the  Balance  may  be  paid  into  the  Bank ;  and  with 
^£317  :  7s.  Cash  in  the  Bank,  may  be  laid  out  in  the  Pur- 


CaJ  Orders  in  Chanc.  (Mr. 
Beam.Ed.)  p. 453,  Note(2»). 

(bj  By  the  General  Order 
of  the  Lords  Commissioners, 
25th  Julj/y  1792,  It  is  ordi  red 
that  all  Heceivers  and  Com- 
mittees of  Lunatics  should 
pass  thi'ir  Accounts  once  a 
Year,  that  the  Ala&tcrs  cer- 
tify at  the  last  Sful  alter 
eviTy  Trinity  Term  the  State 
of  the  Receivers*  and  Com- 


mittees* Accounts  in  their  re- 
spective Offices  (2  Ves,  jun. 
39,  »nd  Ord.  Ch,  Mr.  Bcain. 
Ed.  p.  453).  Previously 
to  that  Order  the  Ijord 
Chancellor  refused  Costs 
to  a  Committee,  who  had 
passed  his  Accounts  irregu- 
larly, taking  the  Accounts  of 
several  Years  together.  Ex 
parte  Clarke,  1  Fes,  jun. 
296'. 

chase 
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1814. 


PiCKAED, 

Ex  parte. 
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chase  of  Stock  ;  and,  that  the  Sum  annually  received  by 
the  Committees,  being  of  so  small  Amount  (beyond  the 
Maintenance),  may  from  time  to  tinie,  when  received,  be 
paid  into  the  Bank  (the  Amount  to  be  verified  by  the  Affi- 
davits of  the  Committees) ;  and  that  thereupon  the  Order, 
directing  the  Committees  to  pass  their  Accounts  annually, 
may  be  dispensed  with. 


Mr.  Coo&e,  in  support  of.  the  Petition. 

Mr.  Heysy  and  Mr.  Parker j  for  the  next  of  Kin,  and 
die  Executor  of  the  deceased  Committee,  consented. 

The  Lord  Chancel  lob  made  the  Order  according 
to  the  Prayer ;  adding,  on  account  of  the  small  Amount 
of  the  Property,  tiiat  the  Committees  should  be  appointed 
in  the  first  Instance,  without  the  usual  Reference  to  ths 
Master ;  the  old  Maintenance  being  continued  (a). 

(a)  Ex  parte  Lacy,  1  CoUinson  on  Lun.  196. 


August  18. 

Act  of  Bank- 
ruptcy by  De- 
nial to  a  Credi- 
tor who  called, 
not  for  Money, 
but  to  buy 
Goods,  mean- 
ing to  take  Lis 
Debt  out  in 
that  Way. 


WHITE,  Ex  parte. 

UNDER  the  Petition  of  a  Banknipt,  praying,  that  the 
Commission  against  him  may  be  superseded,  Iii« 
quiries  as  to  the  petitioning  Creditor*s  Debt  and  the  Act 
of  Bankruptcy  were  directed ;  and  this  Petition  pnyed, 
that  the  Report  of  the  Commissioners,  stating,  that  there 
was  a  sufficient  petitioning  Creditor's  Debt  and  Act  of 
Bankruptcy,  may  be  confirmed. 

The 
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The  Objection  to  the  Act  of  BaDkniptcy,  proved  by  1814. 

Denial  to  a  Creditor,  was.  that  the  Creditor  did  not  call        .^T''^ 

White 
for  Money;  swearing,  that  he  called  for  the  Purpose  of      E     a  te 

buying  Leather;   meaning  to  take  his  Debt  out  in  that 

Way. 

Mr.  Hart,  for  the  Assignees ;  Sir  Samuel  Romilly,  and 
Mr.  Cooke,  for  the  Bankrupt. 


T/te  Lord  Chancellor. 

Is  there  any  Authority,  that  the  Creditor  must  be  calling 
for  Money  ?     If  the  Order  is  given  by  the  Debtor  to  deny     Denial  to  a 
him  to  every  Creditor,   who  calls,  and  that  Order  is  given  Creditor,  call- 
under  the  Notion,  that  a  Creditor  is  coming  for  Money,  "*'  "^^ 

though  a  Creditor  comes  to  talk  about  his  Debt,  or,  as  in  r  / 

.    °  '     '  for  another 

this  Instance,  comes  for  Leather  instead  of  Money,  the  Purpose,  an  Act 
Denial  is  an  Act  of  Bankruptcy ;    which  consists  in  the  of  Bankruptcy, 
Act  of  keeping  House  with  the  Intent  of  defeating,  or  de-  if  under  aCon« 
layhig  a  Creditor.    The  Order  to  be  denied  is  given  under  ception  of  the 
the  Impression,  that  Creditors  are  coming  for  their  I>&-  D^^htor,  that 
mands  ;  and,  whether  they  are  or  not,  it  is  equal  Evidence      *      j^^  "  * 
of  his  Intention.    If  the  Debtor  foreseeing,  that  the  Cre-  ^      .  ^^,  ^^ 
ditor  is  coming  upon  other  Business,  and  not  for  Money,  i^^  j,  aware  of 
refuses  to  see  him,  the  Moment  his  Knowledge  of  that  the  Object; 
Purpose  is  proved  his  Intention  to  delay  the  Man  is  nega-  depending  up* 
tived.     Tlie  Act  of  Bankruptcy  depends,  not  upon  the  ^^  ^'*  Inten- 
Intention,  with  which  the  Creditor  comes,  but  upon  the  ^«on,  not  the 
Intention  of  the  Debtor. 


The  Lord  Chancellor  observed  upon  the  Obj^tion 
to  the  petitioning  Creditor*s  Debt,  th^  Credit  for  some  of 
the  Goods  sold  not  having  expired,  that  the  Law  (a),  by 

(a J  Stat.  7  Geo.  I.  c. 31.    Slat.  5  Ge$.  2.  c.  30.  s.  22. 
Vol.  III.  K  which 
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1814.  ifvhicb  a  Debt,  payable  at  a  future  Day,  will,  if  there  is  a 

^■^''^  written  Security  for  it,  support  a  Commissiony  l^d  been 

White 

extended  by  Lord  Kenyan  to  the  Contract  for  Goods  sold, 

Debt,  payable  8tc.  ;  which  was  quite  wrong :    but  the  Law  had  been 
at  a  future  Day,  since  restored.     The   Case  of  Parslow  v.  D€arlot€(a) 
will  not,  unless  was  mentioned,  as  settling  that, 
upon  a  written 

Security,  sup-  ' 

port  a  Commis-  The  Order  was  made,  confirming  the  Report  of  the 
sion  of  Bank-  Commissioners ;  and  the  Petition  of  the  Bankrupt  wm 
^  P  '-y-  dismissed. 

CaJ  4  East.  438. 


1814, 

August  IS.  QRAUAM,  Ex  parte  (a). 

The  Banker  ^  ■  ^f  1 E  House  of  Kensington  and  Co.  having  proved  a 
appointed  un-  X     Debt  of  i* 8247 : 1 85.  under  a  Commission  of  Bank- 
er ."v    ommis-  ruptcy  against  Rozolandson  and  Co.  and  being  appointed 
sion  of  Bank-  t     t>     1             11^         •    •                          .          .    r 
,  the  Dankers  under  that  Commission,  were  on  the  22d  01 
niptcy  becom-  .                                          •         ' 

ing  Bankrupt  ^^^If^  1812,  declared  Bankrupts;  at  which  Time  thejpo*- 

his  Estate  is  not  sessed  «£28,079: 19«:  lOJ.  Part  of  the  Estate  of  Bozr- 

entjtlcd  to  any  landson  and  Co.  deposited  in  their  Bank.     On  the  $5tli  of 

Dividend  on  a  Juli/f  1812,  a  Dividend  of  4s.  in  the  Pound  was  declared 

Debt,  proved  by  ^f  the  Estate  of  jRow/aixJ^ow  and  Co. ;  amounting  on  the 

him  against  the  ^^^^    ^^^^^       Kensington  BXid  Co.  toi^l64q:  Usi7l\ 

other,  until  full  ,         r     1      W-  -j      f                •               •  ^  .      ,    ,^       , 

Reimbursement  *"°  ^^^  farther  Dividends,  amounting  to  1 1  f  rf.  in  the  Pound, 

of  all  Property,  '^^^^  sincebeen  declared.  On  the  27th  of  January^  18lS,lhc 

of  that  Estate  Petitioners,  the  Assignees  of  Rowlandson  and  Co.  proved 

beyond  the  under  the  Commission  against  Kensington  and  Co.  deduct- 

Amount  of  h^s 

I^i^i^c"^-  (aj  2  Rose  Bank.  Cas.  74. 

iof 
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ing  from  their  Proof  the  Sum  of  £l649:  Us  :7d.    In  1814. 

1813  a  Dividend  of  &.  \vas  declared  upon  the  Estate  of      Graham 
Kensington  and  Co.  amounting  to  ^79^4 :  7s :  Ad.  upon       £j  partt. 
the  Petitioners'  Proof ;  and  a  farther  Dividend  of  U.  has 
been  since  declared. 

The  Petition  prayed,  that  the  Petitioners  may  be  per* 
mitted  to  prove  against  the  Estate  of  Kensington  and  Co. 
the  Sum  of  £l649  :  1  U :  Id.  in  addition  to  the  Proof  al- 
ready made  of  <£26^430 : 8; :  Sd. ;  and  to  retain  the 
Amount  of  the  Dividends,  already  declared  of  the  Estate 
of  Rowlandson  and  Co.  on  the  Debt  of  «£8247 : 1 8i. 
proved  against  that  Estate,  by  Kensington  and  Co. ;  and 
that  tiie  Assignees  of  Kensington  and  Co.  may  be  re- 
strained from  receiving  the  said  Sum  of  ^l649:  H^:  7d. 
and  any  farther  Dividend  from  tlie.  Estate  of  Rowlandson 
and  Co.  until  the  Petitioners  have  received  the  \^hoIe  Sum 
of  £28,079:195 :10c/. 

Sir  Samuel  Romillt/,  and  Mr.  Roupellt  in  support  of 
tlie  Petition,  admitting  this  not  to  be  a  Case  of  legal  Set- 
off^ contended,  that  under  an  equitable  Arrangement  the 
Instate  of  Kensit/crton  and  Co.  could  not  receive  a  Divi* 
clend  from  that  of  Rowlandson  and  Co.  until  the  Sum  of 
<£'i8,079  :  Hh :  lOd.  vi'as  repaid. 

Mr.  fJart,  and  Mr.  Wilson,  for  the  Assignees  of  KeU" 
singfon  and  Cp.  opposing  the  Petition,  said,  the  Debts 
were  contracted  in  different  Characters  ;  the  one  by  RoW'^ 
landson  and  Co.  to  Kensington  and  Co.  while  bodi  Houses 
^•ere  solvent :  th^  other  by  Kensington  and  Co.  to  the  As- 
Bignees  of  Rozdandson  and  Co, 


The  Lord  Chancellor. 

The  Estate  of  Kensington  and  Co.  cannot  receive  any 
Thing  from  that  of  Rowlandson  and  Co.  except  what 

K  2  \\ould 
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1814>.  would  amount   to    the    Dividend    upon    the    Debt   of 

_  ""''^^  £8247  :  18*.      after     Satisfaction     of     the     Debt     of 

Ci  1L  A  II  A  M 

Ex   arte        ^28.079:  19*:  lOrf.     That  Money  was  the  Property  of 

all  the  Creditors  of  Rowlaitdson  and  Co.  in  the  Hands  of 
Kensington  and  Co. :  who  cannot  retain  their  Dividendy 
until  they  put  all  the  Creditprs  upon  the  same  Footing  as 
themselves.     It  would  be  upjust,  that  they  sboald  have 
their  Dividend  out  of  the  Fund  belonging  to  the  general 
Creditora,  Mho  take  nothing  out  of  that  Fund.    The  Re- 
sult therefore  is,  that  the  Estatp  of  Kensington  and  Co, 
cannot  by  the  Effect  pf  their  Proof  upon  the  Estate  of 
•Jtowlaudson  and  Co.  draw  any  Dividend,  until  oytof  die 
"Fund  of  ^^28,079  :  19« :  lOrf.   which  the  Estate  pfJTai- 
Wfgton  and  Co.  is  to  furnish,  every  Creditor  has  taken  fail 
Share  of  that  Fund;  they  ako  takmg  their  Share  of  it: 
that  is,  until  that  Sum  of  ^£"28,079: 19<:  lOd.  ha)  bM 
paid  minus  all  the  Dividends,  to  which  KensingUm  and 
Co.  would  have  a  Claim  under  their  Proof,  tbey  are  poi 
entitled  to  those  Dividends :    bnt,  whenever  so  much  of 
that  Sum  of  i?28,079 :  19^:  ^Od.  is  paid  as   leaves  as 
more  with   Kensington    and   Co.  than  the  AmooDt  of 
their  Dividend  upon  the  ^8247 :  185.  then  that  Sam  of 
£28,079 :  195 :  lOd.  is  paid. 


The  Order  was  made  according  to  the  Player  of  die 
Petition }  l^ith  liberty  to  the  Assignees  of  Kema^ 
ion  and  Co.  to  apply^  whenever  they  shall  have  fio^ 
pished  to  the  Eftate  of  Rawlundsau  and  Co.  the  Sum  of 
«£28,079: 19t :  lOd.  mtitss  the  Ampwit  of  such  Difidendi 
as  KensingiOH^  M«M[]!e»  ^ould  be  entitled  to  upoQ  their 


06ILBT; 
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1814, 

OGILBY,  Ex  parte.  August  19. 

ON  die  lOth  ofJuTie,  1812,  the  Petitioner  and  Wil-    Retired  Part- 
son  agreed  to  dissolve  their  Partnership  upon  the  "^*''»  ^^*^^  ^^^^' 

Terms,  that  Wilson  should  continue  the  Business  in  the     .  * 
^-         '       ,      _.              ,              ^  ^      .                      .  '"^y  asa^nst  the 
Pfame  of  the  Firm  to  the  Ist  of  Octoberj  covenanting  td  Debts  in  Con- 
indemnify  the  Petitioner  against  the  Consequences  of  so  sidcration  of 
doing;  and  the  Petitioner  assigned  all  his  Interest  in  the  assigning  his 
Stock,  Debts,  &c.    to   Wilson  \    Mho    in  Consideration  Share  of  the 
thereof  undertook  to  pay  all  the  Partnership  Debts,  and  Pr«^P^rty.  aJ- 
to  indemnify  the  Petitioner  against  all  the  out-standing      '        under  a 

Debts  and  Engagements  then  due  by  the  said  Partnei^.  . 

°^  ^  against  the  re- 

maining Part- 
Notice  of  the  Dissolution  was  published  in  the  London  ncr  to  prove  a 
Gazette  on  Uie  3d  of  October;  from  which  Time  Wilson  J^*"^  ^^^^ 
carried  on  the  Business  on  his  sole  Account,  until  he  P^     ^    !™ ' 
•topped  Payment  on  the  22d  of  December^  1812;  and  .j^   .  .V, 
aoon  afterwards  a  Commission  of  Bankruptcy  issued  against  agaiiat  the 
him.  Some  of  the  joint  Creditors  were  still  unpaid;  and  one  joint  Debts, 
of  them,  threatening  an  Action  for  his  Debt  of  £35%  was 
paid  by  the  Petitioner;  who  attempted  to  prove  that  Debt 
under  the  Commission;   and,  the  Proof  being  refused, 
presented  the  Petition,  stating,  that  the  Partnership  was 
•olveot  at  the  Dissolution ;  and  praying,  that  be  may  be 
admitted  to  prove  the  Amount  of  the  Debt,  so  paid  by 
him,  and  of  any  other  joint  Debts,  which  he  sliall  be  liable 
to,  and  shall  pay. 

Sir  Samuel  Romilli/,  and  Mr.  Cooke,  in  support  of  .the 
Petition. 

This  Partnership  having  been  dbsolved  by  Agreement 
a  considerable  Time  before  the  Bankruptcy,  there  is  no 

K  S  Doubt, 
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1814.  Doubt,  that  a  Debt  from  the  Bankrapt  to  the  solvent 

^-^^^^  Partner,  arising  out   of   the    Partnership  Transactions, 

£x  parte.       ""^^  ^^  proved :    Ex  parte  Yonge  (a).   Ex  parte  Gil- 
bert (b). 

Mr.  Hart,  and  Mr.  Montague,  for  the  Assignees. 

In  Ex  parte  Yonge  all  the  Partnership  Debts  wcrt 
.    paid  by  the  solvent  Partners ;  whose  Debt  was  constituted 
by  Money  taken  out  of  the  Partnership  by  the  Bankrupt 
in  Fraud  of  his  Contract. 


The  Lord  Chancellob. 

In  both  the  Cases  cited  all  the  joint  Creditors  were 
paid.  The  Petitioner  cannot  prove  in  Competition  WA 
them. 


The  Order  declared  the  Petitioner  entitled   to  prove, 
indemnifying  the  joint  Estate  against  the  joint  Debts. 

■ 

(a)    jinte,  31.      2  Rose  (b)  3d  August,  1812. 

Bank.  Cas.  40. 


1814,  ' 

August  19.  GLOSSUP  V.  HARRISON. 

Surety  for  a  A     MOTION  was  made  by  the  Surety  of  a  ReceifCf; 

Receiver  in-  J\     ^^h^  ^ad  been  dischai^ed  by  Order,  to  restrain  ki« 

rT"  «  1  ^"  f^^^  taking  out  of  Court  the  Balance  due  to  him  witboat 

of  the  Balance  ...       .         ,      * ,     ^          .     ,      .  • 

due  to  him.  dwchargmg  what  the  Surety  had  paid  on  bw  Accoont. 
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18U. 


The  I.orJ  Chancellor. 

Where  the  Surety  for  a  Receiver  in  this  Court  is  called 
upon  to  pay,  as  the  Receiver  is  an  OflScer  of  the  Court^ 
and  the  Surety  is  so  in  a  Sense,  if  there  is  any  Thing  due 
in  Account  between  them.  Justice  requires,  that  upon  the 
Application  of  the  Surety  he  shall  be  indemnified  for  what 
he  has  paid  for  the  Receiver  out  of  the  Balance  due  to 
him.  if  that  has  not  been  decided,  as  I  think  it  has,  it 
must  be  decided  upon  Principle ;  as  it  is  clearly  capable 
of  being  maintained  upon  equitable  Grounds.  The  Court 
therefore  cannot  part  with  the  Fund,  until  au  Opportunity 
is  given  of  determining  the  Claim  of  the  Surety ;  the 
Amount  of  ^hich,  when  ascertained,  must  be  |)aid  to 
him ;    and  the  Residue   only  must  be  paid  to  the  Re« 


ceiver. 


Glossup 

V. 

Haeuison. 


HALKETT,  Ex  parie. 

T(IE  Petition  stated,  that  in  161 1,  the  Canton  East 
India  Ship  being  at  Canton,  it  became  n-.xessary 
for  the  Use  of  the  Ship  to  borrow  upon  her  Credit  6000 
Dollars;  which  Sum  was  advanced  by  the  Petitioners 
upon  an  Agreement  with  the  Captain  to  advance  it  on 
the  Security  of  the  Ship ;  as  is  usual  in  such  Cases ;  and 
to  receive  Bills  upon  the  Owners  at  six  aud  three  Months 
Sight. 


18U, 
August  20. 

Lien  on  a 
Ship  for  Repairs 
done  abroad 
witliout  Hypo- 
thecation :  as 
to  Advances 
for  any  otiicr 
Purposes^ 
Quiere, 


The  Petition  averred,  that  it  is  usual  in  such  Cases,  and 
vas  expressly  understood  and  agreed,  that  the  said  Sum 
was  advanced  by  the  Petitioners  upon  the  Credit  of  the 

K  4  Ship, 
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1814*  Ship,  as  well  as  of  the  said  Bills  of  Exchange;  and  that 

the  Ship,  her  Captain  and  Owners^  were  to  be  jointly  and 


Halkett, 


Ex  parte.      severaUy  liable. 


The  Bills  were  accepted  by  the  Managing  Owner ;  who, 
before  they  were  due,  became  a  Bankrupt ;  and  the  As- 
signees took  Possessioiy  of  the  Ship  upon  her  Arrital; 
and  sold  her. 

The  Prayer  of  the  Petidon  was,  that  the  Asngnees 
under  the  Commission  may  be  ordered  to  pay  the  Biits, 
with  Interest^  out  of  the  Produce  of  the  Sale. 

Mr.  Hart,  and  Mr.  Seton,  in  support  of  the  Petitioii, 
said,  the  Ship  being  abroad,  the  Lien  was  clear ;  referring 
to  Hussey  v.  Christie  (a). 

The  Lord  Chancellob. 

That  Case  has  the  Specialty,  tliat  the  Advance  \n$ 
made  by  the  Captain  himself ;  raising -this  DistinclilC^  tliat 
the  Master  must  have  the  Laen  without  an  Instrument;  as 
he  cannot  execute  an  Instrument  to  himself:  but  iliat 
does  not  determine,  that  a  third  Person  has  the  Lien. 

Direct  an  Inquiry  as  to  the  Nature  of  this  Advance. 
The  Allegation  is  too  loose.  The  Distinction  is  very  ma- 
terial,  whether  it  was  for  Repairs,  or  for  other  Purposes, 
for  Instance,  Victuals  for  the  Seamen.  In  the  Case  of 
Kepairs  the  Authorities  seem  to  establish  the  Lien. 

CaJ  13  Ve$,  594. 


HOLMES; 
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1814, 
HOLMES,  Ex  parte  (a).  August  20. 

THE  Petition  stated,  that  in  1810  the  Petitioner  car-    A  Bankrupt 
ried  on  Business  as  a  Merchant  in  Partnership  with  under  a  sepa« 
Samuel  Holland;  who  was  also  engaged  in  a  distinct  Part-  '^^^  Commis- 
nership  at  Liverpool.    In  October,  1810,  a  joint  Commis.  ^^°''  P^^'"«  J!' 
sion  of  Bankruptcy  issued  against  the  House  at  Liverpool;  ♦      nn    •    ♦}. 
under  which  Holland  obtained  his  Certificate.     In  OctO'  pound  not  en- 
ber,  1811,  a  separate  Commission  issued  against  the  Peti-  titled  to  any 
tioner,  under  which  he  obtained  his  Certificate   in  Au-  Allowance  out 
gfist,  1812.      The  Assignees  under  that  Commission  had  of  the  Surplus 
received  ^62288 :  l6s :  9d.    the    separate    Estate  of   the  agaj"*^  '^e 

Petitioner;    and,   his  separate  Debts  proved  amountinir  ^  ^\?^  ^  ^^^^ 

1  J  ,  ,  ..   ^  *  Creditors  under 

only  to   £137:105:  lid.  on  the  11th  of  .^iigus^,  1B12,  ^j^^  ^^^^j  q^^ 

an  Order  was  made,  directing  the  Assignees  out  of  ^er. 
the  separate  Estate  to  pay  the  remaining  Charges  of 
the  Commission,  and  the  separate  Debts  proved ;  and  de- 
claring, that  the  Balance  should  constitute  Part  of  the 
joint  Estate  of  the  Petitioner;  and  be  paid  into  the  Bank 
on  Account  of  the  joint  Estate. 

The  Balance  in  the  Hands  of  the  Assignees,  after  pay- 
ing the  separate  Creditors  205.  in  the  Pound  under  that 
Order,  being  ^1950:25:Sd.  tlie  Petition  claimed  tlie 
Bankrupt's  Allowance  of  £10  per  Cent,  ulider  the  Sta-> 
tutc  (h),  amounting  to  £lQ5  :0s  :  2d, ;  the  net  Produce  of 
his  Estate  after  such  AUowanceJbeing  sufficient  to  pa^*  1^^. 
in  the  Pound  upon  the  Debts  proved. 

Mr.  Leach,  in  support  of  the  Petition,  referred  to  Ejc 
parte  Farlow(c). 

(a)  2  Rose  Bank.  Cas.  95.  (c)  1  /{(wcBank.Cas.  \:i. 

(b)  Stat.  5  Geo.  2.  c.  30.       Ante,  Vol.  II.  209. 

^*  i . 

Mr.       . 
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1814.  Mr.  Rose^  for  the  Assignees,  not  opposing  the  Petition, 

,,^^^  submitted  the  Question  on  behalf  of  the  loint  Creditors 

Holmes,  -^  . 

Ex  parte,       ^^  doubtful  upon  the  Words  of  the  Act ;  observing,  that 
dbis  Case  was  the  Converse  of  Ex  parte  Farlow. 

The  Lord  Chancbllor  inclined  to  make  the  Order; 
observing,  that  the  Ground  of  Ex  parte  Farlow  Mas,  that 
the  Statute  did  not  contemplate  joint  Creditors  in  the  Case 
of  a  separate  Commission ;  and  the  Course  formerly  wai 
not  to  permit  them  to  come  in,  but  to  put  them  to  tile  a 
Bill. 

Mr.  Leach  said,  this  would  be  a  very  important  Prece- 
dent :  the  Difficulty  is,  that,  as  £05.  in  the  Pouud  wai 
paid,  the  Bankrupt  would  be  entitled  to  the  whole  SurploSi 
in  this  Instance  near  £2000;  a.  Fund,  to  the  Beueiitof 
which  the  joint  Creditors  were  entitled,  though  not  byibe 
Commission,  uiu'er  the  equitable  Arraogemeut,  which  the 
Lord  Chancelior  would  make. 

The  Lord  Chancellor  said,  that  was  an  Objection; 
and  refused  to  make  the  Order;  observing,  that  he  did 
not  consider  this  Case  as  the  Converse  of  JEx />ar/e  ft^ 
low. 


MILLS, 
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1814, 
MILLS,  Ex  parte  (a).  August  20. 

THIS  Petition  was  presented  by  Creditors^  who  had    Jurisdiction 
proved  their  Debts  under  a  Commissiou  of  Bank-  to  controul  th« 
ruptcy,  complaining  of  the  Choice  of  Assignees,  as  ob-  ^'^^'.^^  ^^  ^** 
tained  by  the  Means  of  fictitious  Debts  j    and  praying,  ^'S"^®^  '^ 
that  tlie  Petitioners  and  the  other  Creditors  for  Goods  sold  having  an  In- 
to the  Bankrupt  may  be  at  liberty  to  appoint  a  Person  to  terest  adverse 
act  as  an  Assignee;  or  that  the  Assignment  may  be.va*  to  the  general 
cated.  Creditors,  if 

the  Question 

The  Circumstances,  stated  by  the  Petition,  were,  that  ^^^  he  fairly 

the  Bankrupt,  a  Linen   Draper,  with  an  inconsiderable  ^""'^  ^^nthout 

Stock,  within  three  Montlis  previous  to  his  Bankruptcy     ®™^^*  >  °y 
-,-         -,-.         ,.  -_  ^  appointing  a 

took  up  Goods  on  Credit  to  the  Amount  of  above  x5000 ;  p^--Qjj  ft 

and  made  himself  liable  upon  Bills,  drawn  by  Relations  ^^  i^^  Assignee. 

of  his  own,  without  Consideration,  to   the  Amount  of    Investigation 

£5000;   that  the  Assignees  were   elected   by  the  Bill-  in  that  Course 

holders ;  who  rejected  a  Proposal,  recommended  by  the  directed  under 

Commissioners,  that  a  Person  should  be  appointed  to  lake  ^u^P'^KlusCir- 

care  of  the  Interest  of  the  other  Creditors.  ^        ,    ^*\  '^ 

Lobts  depend- 

Sir  Samuel  Romilly,^  and  Mr.  Montague,  in  support  of     ? 
the  Petition,  cited  Ex  parte  De  Tastet  (b). 

Mr.  IJart,  and  Mr.  Cullen,  for  the  Assignees. 


The  Lord  Chancellor. 

There  is  no  Doubt,  that  a  Controul  is  exercised  over 
he  Choice  of  Assignees ;  which  is  given  by  the  Statute  (c) 
to  the  Majority  of  the  Creditors,  whose  Debts  amount  to 

CaJ  2  Rose  Bank.  Cas.  68.       Vol.  I.  518. 
J  Rose  Bank.  Cas.  324.  CO  Stat.  5  Ceo.  2.  c.  30. 

CbJ  Ante,    Vol.    I.    280.       s.  26,  Sf. 
Sec   Ex    parte  Smith,  ante, 

^10, 
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1814.         £lO,  to  be  exercised  for  the  Benefit  of  all  the  Creditor?. 
^^'^  When  therefore  a  Person,  who  has  an  Interest  adverse  to 

„  ^^  /        the  general  Body  of  Creditors^  has  been  chosen  Asngnee, 
the  Great  Seal  has  thought  it  not  consistent  with  their  In- 
terest to  confirm  that  Choice  by  permitting  him  to  remain 
in  that  Situation ;  and  on  the  other  Hand  has  qualified  its 
Power  to  remove  him  by  a  proper  Attention  to  his  Inte* 
rest;  modifying  the  Order  with  that  View,  where    the 
Question  between  him  and  the  general  Body  of  Creditors 
Joint  Crcdi-     can  be  fairly  tried  without  removing  him.     So  in  another 
tors,  not  en-       Class  of  Cases,  where  undoubted  Creditors  have  no  Right 
titled  to  vote  in  xo  vote  in  the  Choice  of  Assignees,  that  of  joint  Creditors 
the  Choice  of     under  a  separate  Commission,  without  interfering  directly 

ssig    ^       *     J  should  follow  Lord  Thurlow ;  who  said,  though  he  could 
der  a  separate  .     .%.     a    •  .  i.  '  * 

Commission  •     "^^  appomt  the  Assignee,  he  would  appoint  -an  Agent  to 

an  Aaent  an*     Attend  to  the  Interest  of  the  joint  Creditors;  and  would 

^inted  to  at*    give  such  Agent,  having  the  Direction  of  the  Affairs  for  . 

tend  to  theirin*  ^e  Benefit  of  afl  the  Creditors,  his  £xpences  out  of  the 

tcrest.with         Estate,  as  an  Assignee. 
Costs  out  of 

.    .     '  The  Questiou  upon  this  Petition  is,  whether  here  is  not 

an  ^ssi^nee* 

such  a  fair  Doubt,  whether  this  Class  of  Creditors  had 
any  llight  to  vote  in  the  Choice  of  Assignees,  that  I  may 
empower  the  Creditors  for  Goods  sold  and  delivered  to 
appoint  some  Person  to  investigate  .the  Debts  proved,  and 
make  such  Inquiries  as  they  may  think  reasonable,  to  ascer- 
tain what  has  become  of  |he  Goods^  disposed  of  to  the 
Bankrupt  in  this  short  Period  of  three  Months ;  with  li- 
berty to  them  to  apply  afterwards  either  for  the  Removal 
of  the  Assignees,  or  otherwise,  according  to  the  Result  of 
die  Inquiry ;  upon  which  also  will  depend  the  Question, 
wbedier  that  Inquiry,  if  it  proves  well  founded,  shall  be 
at  the  £xpence  of  the  Estate,  or  of  the  Persons  removed. 
If  it  shall  turn  out  to  be  a  vain  Inquiry,  die  Petitioners 
must  take  the  Consequences.  I  may  go  this  Length ;  but 
without  that  Investigation  cannot  go  farther. 

WESTALL 
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WESTALU  ^  r^rte.  Augun  23. 

THIS  Petition,  by  Creditors,  who  hid  profed  their    The  Rule  as 
Debts  under  a  Coonmission  of  Binkruptcyi  prayed,  ^  Taxation  of 
that  the  Solicitor  to  the  Comtnisiion  may  be  ordered  Co  »  Solicitoi's 

refund  the  Difference  between  the  Amount  of  bis  Bill,  as  .'       ^^      '^ 

Dankruplcy-} 
chained,  and  paid  to  him»  and  as  reduced  by  the  Mas-  ^^^  oDDli^  to 

ters ;  who  took  off  more  than  a  siith.    The  only  Questioo  |||^  ^m  ^xed 
was  «s  to  the  Costs,  by  the  Com* 

missioners, 

Mr.  Hart,  and  Mr.  Cooke,  io  suppdrt  of  the  Petition.     On  Re-taxa* 

tiun  by  the 

Sir  Samuel  Romilly^  for  the  Solicitor,  submitted,  whe-     a      d    bo 
4her  the  KMle  applied  to  Bills  in  Bankruptcy,  and  parti-  ^  ^^^y^  (;^3^ 
cularly  to   the  Bill,  taxed    by  the  Commissioners,  the  against  the  So* 
subsequent  Taxation  being  in  the  Nature  of  an  Appeal  Hcitor. 
from  them. 


The  Lord Ch ancsllo r  said,  the  Coin^  in  Bankruptcy 
proceeded  by  Analogy  to  the  Statute  (a) ;  and  the  Role 
applies  also  to  the  Bill,  taxed  by  the  Commissioners. 

The  Order  was  prpnounced  accordingly,  that  the  Solici- 
tor should  pay  the  Costs  of  the  Taxation. 

(a)  S^  2  Geo.  2.  c.  23.  s.  22. 


riBEYDEBURGH's 
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18U, 

Jugttst  24.  FREYDEBURGH's  Case. 

p 

Bankrupt,  HTHE  Lord  Chancelloe,  upon  a  Petitioo   to  itay 

knowina'y  ;  cr.  ^^  Oferlificate  of  a  Bank^up^  exprewed  himself  b 

nii;i4iit4  a  ncti-  ^     r  m      -      n^ 

tious  Debt  to  *'*  following  Terms  : 

P,   ,    ' . .  If  the  Bankrupt  has  permitted  one  ficritious  Debt  to  be 

entitled  to  his  ,  ,         ,      .     .     :  •  i    ,       ,  •    i-.       /. 

Certificate  proved,  knowing  it,  he  is  not  entitled  to  his  Certificate ;  as 

not  having  made  that  full  Disclosure,   which  justifies  the 
Commissioners  in  giving  the  Certificate,  required  by  the 
•  Actffl^.     I  suppose  the  Commissioners  signed  this  Certi- 

ficate on  sufficient  Grounds ;  though  I  should  have  had 
great  Difficulty  upon  it,  contradicted  as  the  Bankrupt  is  as 
to  the  Production  of  his  Books. 

(a)  Stat.  5  Geo.  C.  c.  30.       Kose  Bank.  Cas.  71. 
s.  10.     Ex  parte   Shirley ^  2 


ISU. 
Lincoln's 
Ink  [Iall. 

August  31.  FIELDER  r.  lUGGINSON. 

Costs  to  a  r*|^HE  Abstract,  delivered  to  a  Purchaser,  stated  a  D- 

Parchascr :  the  X     niilalion,   aftW , Estates  for  Life,  to   the  llist  and 

...  ,    ,  .  .^  other  Sons  of  Mrs.  Macauley  by  Mr.  Macauley  in  Tail; 

Title  before  the  ^^*^^  Remainders  to  tlie  Heirs  of  her  Body  by  him,  and 

Master,  after  *^  ^^  Survivor  of  Mr.  and  Mrs.  Macaulej/  iu  Fee;  wiih 

Contest,  upon  a  joint  Power  of  Revocation  and  Appointment, 
a  different 

Ground  from  Tlie  Purchaser  objected,  that  the  Power  was  not  duly 

that  in  the  Ab-  executed;  and  the  Vendor,  having  contested  that  Pgiot  in 

stract  deli-  .              *                                                            . 

▼ered. 


Fielder 

V. 
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the  Master's  Office,  abandoned  it ;  then  for  tlie  first  Time  1814.. 

statin::,  that  there  was  no  Issue  of  the  ^Jarliage;  and  the 

Hust>und  survived.     Failing  in  Proof  of  the  Allegation, 

that  there  had  not  been  any  hsue,  another  Ground  was    Hicoi^sow. 

taken ;  that  there  had  been  Issue,  nho  were  dead ;  and 

upon  Proof  of  that  the  Masler^s  Report  in  Favor  of  the 

Title  was  obtained. 

On  the  Motion  to  make  the'  Order  for  confirming  the 
^Iaster*s  Report  absolute  a  Question  arose  as  to  the 
Costs ;  which  led  to  a  Motion  by  the  Purchaser  for  a  Re- 
ference for  the  Taxation  und  Puyment  to  him  of  the  Costs 
of  the  Reference  upon  the  J'itle  pnd  the  several  Applica- 
tions to  the  Court. 

Mr.  Leach,  in  support  of  the  Motiou. 

^Ir.  Roupel/^  for  the  Vendor,  resisted  it,  on  the  Ground, 
that  there  was  no  Instance,  where,  the  Master's  Report 
being  in  Favor  of  the  Title,  the  Purchaser  had  obtiined 
the  Costs  of  the  Reference. 

Mr.  Hart  (Amicus  Curia)  referred  to  Goodliffe  v. 
Hust,  and  another  recent  Instance. 

The  Lord  Chancellor  made  the  Order  (a). 


(a)  In  — —  V,  Col'      not  clear  on  the  Abstract  dc-    Decree  for 
Uf^^e,  at  the  JRo//j,   6th  Dc-       livrred  before  the  Bill  filed,  specific  Perform- 

ccjnhcr,   1814,  the    Plaintiff,       and  Fielder  y.  Higghson  be  r*"! '!'!!!*' «.  . 

'  ^^  Costs  to  tlieplain- 

tho   Wndor,    succeeded     in       ing   mentioned,   the  Decree  liflT,  the  Vendor: 
making  out  his  Title  before       for   a   specific   Performance  ♦he  Title,  though 

the   MaMcr:  but,  as  it  ^va8       was  made,  without  Costs.        f  ***!L*''!fj'  ^^ 

'  fore  the  Maitcr, 

not  being  clear 
npon  the  Ab- 
stract. 

BROOKS 
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1814, 

I^ov.  11.  BROOKS  V.  SNAITH. 

In  a  Creditor's  A  MOTION  was  made  to  open  the  Bidding  upoo  a 
Suit  Bidding  j[\  gale  in  a  Suit  by  Creditors:  the  Advance  offered 
^pened  on  an      j^j      j^.^  i'10,000. 

Advance  of 
^iOO  upon 
iflOyOOO ;  pay-      ^^'  ^^^  in  support  of  th^  Motion. 

ing  the  Ad- 
vance into  Mr.  Heys  for  the  Purchaser^  resisted  it  on  the  Ground 
Court  and  the    that  the  Sum  offered,  being  only  £5  per  Cent,  was  less 
Expcnces  of       than  the  Court  had  required. 
the  discharged 

Purchaser 

TAe  Lorcf  Chancellor,  observii^,  that  this  \ras  a 

Creditor's  Suit,  made  the  Order;  directing  the  Sum  of 

^500  to  be  paid  into  Court,  and  the  discharged  Piv* 

chaser  to  have  his  Expenccs  (a). 


Ctt)  White  V.  JVihon,  14  Fes.  151. 


1814, 

Aar.  12.  SHARP  V.  ASIITON. 

Plaintiff  in  a  ^  I  ^HE  Bill  prayed  an  Injunction  to  stay  Proceeding* 
Bill  for  an  In-  X     at  Law.     On  the  30th  of  November,  1813,  the  In- 
junction roust  junction  for  want  of  Answer  was  extended  lo  slay  Trial 
th      h  1   C  ^"  ^^^  ^^^  ^^  ^^  following  Jpril  tlie  Defendants  put  ia 

within  his 

Knowledge :  but  the  Court,  though  very  jealous  of  Amendment  without 
l*rejudice  to  the  Injunction,  permits  even  Re-amcndment ;  ascertaining 
precisely  its  Nature,  and  by  clear  and  positive  Affidavit  that  the  Plain- 
tiff had  not  a  Knowledge  of  th6  Facts,  enabling  him  to  bring  that  Case 

upon  the  Record  sooner. 

fbeir 
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their  Answer;  Mrhich  oti  the  18th  was  referred  for  Idiper*         1814. 
tinence.     The  Impertinence  being  expunged^  the  Plaintiff         ^^^^  ^ 
took  Exceptions  to  the  Answer^  which  were  allowed.  The  ^^ 

Plaintiff  then  amended  his  Bill ;  and  on  the  SOth  of  June  Asbtoit; 
obtained  an  Order,  that  the  Defendants  should  answer  the 
Amendment  and  Exceptions  at  the  same  Time.  In  Sep* 
tember  the  Defendants'  Answer  was  sworn ;  but  not  having 
been  filed  on  Account  of  some  Informality  a  Motion  was 
made  by  the  Plaintiff,  that  he  may  be  at  liberty  to  re- 
amend  his  Bill  on  Payment  of  20«.  Costs,  without 
Prejudice  to  the  Injunction.  The  Affidavit  of  the  Plain- 
tiff and  his  Solicitor  alledged,  that,  except  by  the  An« 
swer  to  the  amended  Bill  they  had  no  Notice  of  a( 
Fact,  which  was  very  material  Information  to  the  Plain** 
tiff  in  the  Prosecution  of  this  Cause,  and  in  his  Defence 
to  the  Action ;  that  all  the  Circumstances,  connected  vrith 
that  Transaction,  must  be  brought  before  the  Court,  either 
by  Way  of  Supplement,  or  Re-amendment,  more  particu^- 
larly  than  as  stated  in  the  Answer,  and  the  Plaintiff  cafl« 
not  safely  proceed  to  Trial  widiout  the  Defendants*  An- 
swer to  such  supplemental  or  re-amended  Matter.  The 
Affidavit  then  stated  the  proposed  Re-amendments« 

Sir  Samuel  Romilly,  and  Mr*  Shadwell,  in  support  of 
die  Motion,  contended,,  that,  as  it  was  sworn,  the  Facts 
}ud  come  to  the  Knowledge  of  the  Plaintiff  by  the  An- 
swer to  the  amended  Bill,  he  was  on  the  late  Case  of 
Mair  V.  TMlusson  (a)  entitled  to  the  Order. 

Mr. 

faj  Mair  v.  ThellussoK.  witbout  Prejudice  to  the  In-    Itt-iswriswiit^ 

(Ex  RelationeJ.  junction  obtained,  as  it  hu  P«™"wa  wiuh 

9th  June,  laii.  been  represented,  soon  after  ^  iiyunctiOT, tm 

the  Lor^  Chancellor.  the  Bill  was  filed.    The  De-  Affidavit,thattiis 

This  is  an  Application  for  fendant   a    few    Days    agO  r«cts,wWciiinn^ 

-  leave  to  amend    the   Bill  moved  for  three  Weeks  ftu-  ^T^^i^^n 


Knowledge  tla^e 
the  Bittiilcd,  and  on  PiqraMat  «f  Goiti. 
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Mr.  Hartf  and  Mr.  Jgar^  for  the  Defepdaiit 


The  Lord  Chancellor. 

This  18  a  Motion  of  great  Importfuice  to  the  Practicf • 
The  Cpurti  requirbg  in  these  Ca^es  .of  Injunctioo^  that 

the 


tber  Time  to  put  in  his  An* 
swcr  on  the  special  G rounds 
that  his  Solicitor,  having  but 
recently  come  into  the  Cause, 
had  not  sufficient  Time  to 
prepare    the    Answer:    the 
Plaintiff  desiring,  if  that  Time 
should  be  granted,  that  he 
should  have  a  few  Days  to 
amend  die  Bill ;  and  that  the 
Defendant  should  answer  the 
amended  Bill  within  the  throe 
Weeks,    the    farther    Time 
prayed  for   putting    in  the 
Answer.     It  appeared  to  me, 
that  the  Principle,  which  the 
Court  had  always  looked  to 
on  Injunction  Bills,  was,  that 
the  Plaintiff  should  be  re* 
.quired  at   first  to  state   the 
whole  of  his  Equity;  with  a 
View  to  prevent  that  Delay, 
which  would  arise  from  the 
Practice  of  filing  Injunction 
Bills,  and  afterwards  amend- 
ing them;    and    with    that 
View  the  Court  is  extremely 
jealous  of  Applications  for 
Leave  to  amend,  where  the 
Subject    of    the     proposed 


Amendment  might  have  bees 
made  Part  of  the  origins! 
Bill.  As,  however,  theie 
might  be  Circumstanca^ 
making  it  reasonable,  I 
thought  it  my  Duty  to  #ep, 
what  were  the  AmendsBCBli 
prc^KMKd,  and  whether  tbe 
Subject  of  them  liad  doC 
eome  to  the  Knowledge  cf 
the  Party  at  tbe  Tins  k 
filed  the  Bill  (a).  IdoBot» 
collect  a  single  Instance  o( 
Amendments  allowed  witk* 
out  Pxejudice  to  the  Idjodc- 
tion,  where  the  Costs  woe 
ordered  to  be  paid  by  tbe 
Plaintiff  to  the  Defendant 

With  respect  to  the  Ques- 
tion, whether  the  Subject  of 
the  Amendment  has  been 
lately  discovered,  the  Affi- 
davits, I  take  it,  mean  to  r^ 
present,  that  the  Existence 
of  these  Letters  was  disco- 
vered by  the  Plaintifi  since 
they  had  an  Opportuiuty  d 
putting  them.in  the  Bill ;  so^ 
I  take  them  to  pledge  tiiea* 
selves,  that  what  they  meti 


(a)  Ajiit^  Vol.  II.  p.  t05. 
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U7 


AePlmkUt  nhoxadotigi^aij  tie  bis  Ml  for  Ihe  Pmpw6 
^  obtftkiingaii-lBJiinolion  ttpon  the  Merits,  after  the  Itt* 
junctioB  lias  been  cflbtamed  the  Court  considers  it  fiot  too 
bard  upon  tbe  Defetidant  to  permk  an  AmeoAment  mth* 
Mt  Frejodioie  to  tbe  Injunction ;  bttt  very  rarely  dlowS  a 
Re-amendment  of  an  amended  Bill.    Tbe  Court  has  pbN 


IftU. 


fijiAat 

V. 
itBKTOK^ 


to  State  by  Amendment  came 
to  ^heir  Knowledge^  since 
ibey  filed  the  Bill,  and  the 
tirbokl  pf .Ibe  Matter,  Which 
ttqr.  jncm  4o-  put  by  -Way  of 
AenendaientY  is  to  be  speoi* 
ind.iu  the  Affidavit;  4bat 
tim  Comt  may  see,  juid  that 
the  Parties  nay  know,  in 
phat  Way  the  Bill  is  to  be 
fuaended.  That  Diffieid^  I 
ivould  dispose  of  bydii£Ct« 
ilig.the  Plain tiffii  to  shew  the 
IMendants  the  ADMSodments^ 
before  they  are  put  in  the 
Sill;  and  my  Opinion  is, 
that  the  Plaintiffs  should  be 
at  liberty  to  amend :  but  it 
must  be  done  by  the  ISHfa 
Instant ;  and  upon  the  usual 
Terms  of  20s.  Costs. 

On  the  (27th  of  June^  181S, 
Mr.  Hartf  for  the  Defend- 
antSy  movcd>  that  the  Mi- 
nutes of  the  Order  made  on 
the  9th  of  June  might  be  va- 
ried ;  that  the  Words,  "  Let 
**  the  Plaintiff  be  at  liberty  to 
**  rc-amend  his  Bill  without 


*^  Prejudice  to  the  Injunction^ 
^  already  obtained  in   this 
^  Cause,  but  the  ^me  Is  to  bie 
^  amended  by  the  12th  Day 
^  of /ofie  Instant;  and   let 
^  the  Defendants  be  at  liberty 
**  Within  three  Wec4s  to  make 
^  any  Application  they  maf 
^  be  sdrised  RspoctiBg  the 
*'  Writ  of   £rrer  mm  dop 
»  pending,'' jai^ tbe  omittedl 
that  the  l>efct)danta  inight 
hayc    three  We^ks    farther 
Time  to  Aiswtr  the  present 
amended  Bill ;  and  that  tfa^ 
Plaiutiff  might  be  directed  to 
pay  the  Costs  of  this  Appli* 
cation.   The  Order,  made  on 
that  Application,  was,  ''that 
**  the  Plaintiff  do  amend  his 
*'  Bill  in  a  Week ;  and  that 
**  the  Plaintiff  do  pay  unto 
**  the  Defendants  their  Costs 
''  of  this,  and  of  the  former^ . 
**  Application,  made  the  9th 
''  of  Junt   Instant.*'      Reg* 
Lib.  B.  1811.  Fo.  797f  b^ 
1132,  a* 


La 


nitted 
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18I4«         miUed  k;  and,  I  believe,  in  the  C9»o(a) referred  to.  The 
Principle  of  requiring  the  Case  Sot  fk»  IqunctioB  to  be 
put  upon  Hm  Record  immediately  is^  Ibat  tbe  Party,  the 
AiHToir.       Prosecution  of  whoae  Demand  at  Law  is  to  be  delayed  by 

die  Injunction,  shdl  be  delayed  as  short  a  TioM  as  can  be 
consistent  with  Justice :  but  diat  Prindpk  is  oat  contio- 
irerted,  where  a  Plaintiff  is  not  ioformed,  that  an  Eqoitf 
exists,  which  would  entitle  him  to  Relief.    No  Blame  can 
attach  upon  him  for  not  putting  it  upon  lim  Record^  natil 
be  knows  it :  but  as  soon  as  be  knows  it  ho  nmst  put  it  ea 
the  Record.    In  the  Case  cited,  I  diink,  tbe 
was  obtained,  not  from  the  Record,  but  mliwJkm 
not  material  for  this  Purpose,  how  tbe  Plantiff  piotuAl 
die  Information ;  even  tboq|^  unduly  obtaiaed:  Iml^iffci 
gets  it  from  the  Answer,  the  Court  most  know  from  lb 
Bill  and  Answer,  that  he  cannot  have  as  miidi  Ben^  si 
if  he  had  asked  iirtfaer  Questions.    In  that  Caae  fheidbie 
tiie  Court  required  to  know,  what  were  the  propodl 
Amendments;  whedier  they  were  material ;  and,  if  ante- 
rial,  to  have  ascertained  by  clear  and  poritive  AflMarit  tht 
they  related  to  Facts,  of  which  the  Pbuntiff  had  not  % 
Knowlec%e,  enabling  him  to  bring  that  Case  upon  the  Rfr 
cord  sooner.    All  these  Facts  must  be  substantiated* 

(aj  Mair  v.  Thelluuon,  anit^  145,  n. 


TUTIN, 
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1814, 
June  14. 

TUTIN,  Ex  parit.  l^w.  is. 

THIS  Peution  was  preteotcd  by  Creditors  of  Bernard    A  Lunatic 
Doha ;  who  io  1810  by  Deeds  of  Lease  and  Re*  '^nistee  within 
lease  conreyed  and  assigned  to  fVaUace  and  the  Petitioner  ^^  ^^^^^^  ^ 
I'uiiiif  two  of  his  Creditors^  Freehold  and   Leasehold        *  /   *  .  / 
Estates,  in  Trust  to  sell  for  Payment  of  his  Debts.    The  ^ut  Interest  or 
.Trustees  having  contracted  for  the  Sale  of  one  Estate,  Duty.     There* 
and  fVallace  becoming  of  unsound  Mind,  and  incapable  fore,  having  an 
of  completing  the  Sale,  the  Petition  prayed,  that  a  Conn  Interest  as  a 

hiission  of  Lunacy  may  issue  against  him.  Creditor,  the 

y  -».—  Trust  being 

to  sell  for  Pay* 
Mr.  Barber,  in  support  of  the  Petition.  ment  of  Debts, 

he  is  not  witb^ 

.  Sir  Sapiuel  Romitty  i^ted  the  Petition,  on  the  Ground 
^at  it  was  neither  to  protect  the  Person,  npr  the  Property, 
of  the  Lunatic :  but  to  enable  the  Petitioners  to  make  a 
good  Title ;  and  said,  that  if  such  a  Conimission  could 
issq^,  the  Expence  ought  to  be  borne  by  the  Petitioners^ 
the  only  Persons  to  receive  the  Benefit  of  it. 


The  Lord  Chancellor  said,  the  Petitioners  must 
^e  the  Order  at  their  own  Expence ;  and,  if  a  Commis- 
rion  is  to  issue,  must  pay  the  Expences  of  such  Commis- 
sion, being  for  their  Benefit,  up  to  the  Tim^  of  perfecting 
the  Title  to  the  Estate  in  question ;  reserving  the  Question 
as  to  their  Reimbursement,  if  apy  ot)ier  Person  shall  after* 
Kards  adopt  the  Commission. 


L  3  A  CommissioQ 
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1814.  A  Commission  of  Lunacy  accordingly  israed;   under 

r^iT"^  which  the  Inquisipon  found,  that  Wallace  is  a  Ltmatici  and 

Xx  parte.  George  Wallace^  his  Heir/  is  of  the  Age  of  twen^  Years, 
The  Master's  Repoit,  appointii^  CDmniitt^ea,  and  statiq; 
the  Heir  to  be  under  the  Age  of  twentyvone,  with  re- 
spect to  die  Inquiry  dir^ted,  whether  the  Limatic  w»  a 
Trustee  or  Mortgage^  within  the  Meaning  of  the  Act  of 
4  Geo.  ^(a)i  stated,  tb^t  the  Trusts  as  to  the'Receipt  of  the 
Purchase  Money,  and  its  Ap]4ication  by  Pliymetit  to  llie 
Creditors,  still  remain  to  be  executed ;  and  tt|e  Lunatic 
IS  himself  entitled  to  the  Payment  of  his  Debt  out  of  it; 
diat  the  Lunatic  therefore  is  not  a  bare  IVosteei,  but  hsd 
an  absolute  and  immediate  Interest  tmder  the  sud  Deed; 
and  is  therefore  not  a  Trustee  witUn  the  Statute. 

Another  Petition  wa»  presoQted^  praying  the  Confirni- 
tion  of  the  M^ster^s  I^eport. 

Mfi  JokmoHf  in  support  of  the  Petition^  said,  tfnt 
there  was  no  Difference  between  an  Infimt  Trustee  under 
the  Statute  of  Jnne  (b),  and  a  Lunatic  Trustee  under  dw 

Statute  of  4  Geo.  2. ;    aud  referred-  to  — ▼.  Ihnd' 

cock  (c)f  as  a  Case^  where  there  was  a  Duty  to  perfbnn. 

Mr.  Wilson^  for  ^he  Comqiittees^  did  no^oppose  die 
Petition. 


The  Lord  Chancellor. 

It  has  been  long  settled,  that  a  Trustee  witbm  this  Act 
of  Parliament  must  be  a  Trustee  without  Interest,  and 
without  Duties,  for  the  simple  Purpose  of  parting  widi 
the  Estate.  This  is  tlie  Case,  not  of  Personalty^  bat  of 
[freehold  Estate,  and  a  Trustee  with  Duties  to  perfonn. 
The  Case,  that  has  been  referred  to,  is  perfectly  right    It 

(a)  Stat.  4G<ro.  2.  c.  10.  (c)  17  Fee.  383. 

(bj  Stat.  7  Ann.  c.  19. 

does 
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does  not  appear  froni  the  Aeport,  tbat  there  was  a  Duty  1814. 

to  perform ;  and  if  there  was,  it  would  be  very  different  Tu^ 

froiii  this;  as  thc^  Money,  due  Oil  the  Mortgaged,  was  Mo-  ^^  wirtt. 

ney,  forwhidi  One  Executor  on  Payment  to  him  could  Mortgagee 

give  a  Discharge :  but  the  Purchaser  of  this  Estate  must  within  the  Sta- 

jby  the  Mon<^  to  botk  thd  Trustees  (a).  tutcs  7  Ann. 

c.  I9t  at  to  In* 

The  Master's  Report  therefore  is  right  in  stating,  that  ^^''  ""^^  * 

this  is  not  within  the  Act  ^'''-  ^J  ""'  ^^' 

as  to  Lunatics, 

CaJ  Fcll<mt,  V.  MiUhdl,  1  P.  Wm.  83,  and  Mr.  C«'.  Note  1 .  *'*"«''  *"''"** 

as  Co-executor 

and  residuary 
Legatee  to  the  Mortgage  Money:  the  Discharge  of  the  other  Executor 
leaving  a  naked  Trust. 


DAVIS  V.  JENKINS.  Aolfs^'ip. 

THE  Bill,  filed  by  some  of  the  Pew  Owners  of  a    Joint  Pur- 
Chapel  for  Protestant  Dissenters,  and  the  Minister,  chase,  to 
appointed  by  the  Few  Owner*  and  Congregation,  stated,  ^^^^  ^^  ^^® 

that  in   LI49  several  Persons,  being  '^  Protestant  Dis-    ,   .    „  •    ' 
M         «       j«»«i         Tfc*  f  ^         li-       1      their  HeirSy 

*'  senters,   purchased  jomtly  a  Piece  of  Ground  for  the  Successors  and 

Purpose  of  erecting  a  Chapel ;    which  was  afterwards  Assigns  for 

erected  for  the  Use  of  the  Pnrcfaasers,  and  others ;  who  ever,  m  Trust 

contributed  to  the  Building;  and  erected  Pews  at  their  ^or  erecting  a 

Protestant  Dis- 
senting Chapel :  the  Regulation  of  such  an  Establishment,  with  uo  fixed 
Revenue,  but  supported  only  by  voluntary  Contribution,  is  the  proper 
Subject  of  a  Bill,  noi  an  Information  :  the  Appointment  of  a  Minister 
in  the  Cong4'egation  generally,  not  in  the  lleir  of  the  surviving  Trustee: 
the  Number  of  Trustees  to  be  kept  up:  but  the  Mode  of  appointing 
them  and  the  Minister,  whether  by  the  Mijoriry  simply  or  in  any  more 
limited  Way,  being  uncertain,  an  Inquiry  was  directed,  who  accord* 
ing  to  the  Nature  of  the  Establishment  are  entitled  to  propose  Trustees, 
and  elect  and  approve  a  Minister. 

L  4  own 


D^vis 
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18t4«  ownEzpence;  that  the  md  Pew  Qwnert  are  the  only 

Persona  l^pefictally  interested  in  the  Land  and  Cbapel; 
and  such  Pew  Owners  apd  the  res(  of  the  Cpngregaboi| 

Jenkins*       ^^^^  ^^^  ^^  ^^^  appointed  a  Minister;  tp  whom  a  Salaiy 

was  paid,  raised  partly  amongst  themsfdlTeiy  and  partly  by 
the  Interest  of  L^acies ;  ihp  Pew  Qwnerf  regulating  the 
Chapel,  directing  Repairs^  &c« 

The  Bill  alledged,  that  the  Defendant,  the  Hdr  of  die 
Survivor  of  the  Per9ons,  to  whom  on  the  Purchase  in 
1749  the  Land  was  conveyed,  setting  up  9  Claim  to  the 
Chapel  and  Land  as  hb  own  priviite  Property,  appointed 
fin  improper  Person  as  Minister,  placed  a  Lock  on  the 
Door  of  the  Chapel ;  threatening  to  bring  an  Action  fo^ 
fiemoving  it ;  and  charging,  that  the  Defencfant  is  a  mere 
Trustee,  prayed,  a  Discovery  ^nd  Delivery  of  the  Deeds ; 
that  new  Trustees  may  be  appointed ;  that  the  Defendant 
inay  be  decreed  to  ^Xfscute  a  proper  Conveyance  to  those 
Trustees,  aijd  may  bc^  restri|in^4  by  Injunction  from  cooit 
mencing  any  Action  of  Trespass  or  Ejectment,  or  other 
Action^  against  the  Plaintiffs,  or  any  Owners  or  Proprietof^ 
of  Pews  in  the  Chapel,  and  from  interferiog  in  the  Ma- 
nagement, or  interrupting  Divine  Service.  The  Injuncr 
tion  was  obtained  uppn  Affidavits.  ^ 

The  Answer  stated  the  joint  Purchase  by  five  Pre? 
testant  Dissenters,  in  consideration  of  «£5,  their  own  Mo- 
ney ;  setting  forth  the  Conveyance  to  those  five  Persons, 
their  Hpirs,  Successors  and  Assigns,  for  evfir,  to  hold  tp 
them,  their  Heirs,  Successors  and  Awgns,  for  ever,  upon 
Trust  for  building  i^nd  erectii^  thereon  a  Mcetii^  House 
for  the  Public  Service  of  Dissenting  Protestants,  and  what 
Other  Conveniences  may  be  thought  fit  and  proper  for  the 
Advantage  thereof,  and  to  be  always  maintained  thereto, 
and  preserved  by  Fence  or  Wall  by  tiie  said  (naming  the 

Purchasers^ 


Davis 
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Purchasers),  their  Heirs,  Successors,  fuid  Assigns,  for         ]9l4w 
even 


:  The  Answer  insisted,  that  the  Chapel  was  built  for  the 
IJse  of  the  Purchasers  of  the  Land,  and  others,  who  coiH 
Uibuted  to  the  Building  under  the  Direction  of  those  five 
Persons ;  and  Pews  were  erected  by  them  and  others  at 
their  individual  Expence ;  denying,  that  the  Pew  Owners 
are  the  only  Persons  beneficially  interested  m  the  Land 
and  Chapel ;  or  that  they  and  the  rest  of  the  Congrega* 
tion  did  from  time  to  time  appoint  a  Minister:  on  the 
contrary  insisting,  that,  with  the  Exception  of  the  Plain* 
tiff,  no  Minister  was  ever  appointed  without  the  Consent 
and  Approbatipn  of  the  Purchasers,  or  the  Survivors;  the. 
Salary  of  the  Ministers  being  paid  by  the  Rents  of  the 
Pews  md  a  Contribution  ;  that  the  Owners  of  the  Pews, 
subject  tp  the  Controul  of  the  original  Purchasers,  &c. 
fnanaged  and  regulated  the  Chapel,  &c. ;  that  some  of 
the  Congregation  appointed  the  Plaintiff  to  be  the  Mini- 
ster; others  with  the  Defendant  dissenting  from  that  Ap- 
pointment ;  submitting,  that  the  Right  of  Appointment  was 
vested  in  the  Defendant ;  that  the  Plaintiff,  claiming  to  be* 
the  Minister,  was  an  unfit  Person  for  diat  Office ;  having 
preached  improper  Doctrines,  and  inculcated  Doctrines 
directly  advise  to  each  other ;  and  the  Defendant  at  the 
Request  of  a  Part  of  the  Congregation  appointed  a  Mini* 
ster ;  who  was  objected  to  by  seventeen  of  the  Congrega* 
tion,  and  approved  by  fifty-four* 

.  Mr.  Leach,  Mr.  Be//,  and  Mr.  Blake,  in  support  of 
the  Motion  to  dissolve  the  Injunction,  contiended,  that  th$ 
Suit  ought  to  have  been  instituted  by  Information. 

^ir  Samad  RomUfyp  for  the  ipiamtifi* 


Th 
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Aatis  ^^  -'^^  Chancellor. 

V.  The  Qdestkiiii  wlwt  it  that  Spiteici  of  Sait;  tluit  msl 

JsvxiNB.  be  mamlniied  bj  Infomiaticin^  and  cttnot  prboetd  opoo 

Distinction  ^y,   ^  ^  p^j^  ^            Difikulty.     It  b  not  tn^,  as 

between  Infor-  '                 j,  ■,    T .      .       ^o  ..    ^   •            vr 

mation  and  ^  *****  contencled,  that,  when  Ibe  Subject  w  a  pubbe 

Bill :  the  for-  Bight,  the  Sait  imisl  be  by  Information,  liord  Hard' 
mer  not  neces-  tHck^s  Opimon,  agr^ing  with'  that,  which  I  now  eipreti^ 
sary,  where  the  appears  in  the/  Cascf  of  Si.  Jamet^B  Parisb^  ClerkettweB, 
Subject  is  a  before  me  (a) ;  which  was  alto  by  InfonMtion  ia  1 747,  be^ 
'''^h "" El'^^''  ^^^  ^^^  Erardwkke(b),  wlio  dbmisted  that  lofomittiao 
f  M'  *  tc  withCSoistr,  at  having  no  Officer  with  regail]  to  sach  a  Rigiit 
by  the  Pa-  Nothing  was  pfayed  by  the  Infbrmatkm  with  r^j;atd  to  Ibr 

risbionersor       Distribution  of  tbe  Pension ;  and  tbit^Coait  bad  notUflg 
Congregation,     to  do  with  the  Right  of  Bteetien.      Lord  HmAtkit 
unless  connect-  therefore  left  them  to  Law ;  and  a  tiniilar  Octiskm  wis 
«d  with  the        jg^g^  ber^  ^  a  much  later  Period. 
Reveaoe. 

.  It  is  Terydifficidt  to  know,  what  to  do  with  these  db- 
tenting  Societies;  The  Court  will  certainly  enforce  their 
Bights ;  but  must  first  inquire,  what  they  are.  This  Con- 
▼eyance,  thus  iaaoctorately  made  to  these  Persons  and  their 
Successors,  cannot  be  understood  as  meaning  to  vest  the 
Interest  in  five  Trustees,  so  that  thef  whole  Managetacot 
might  by  Devolution  of  Descent  fall  to  oii6  Person,  per- 
haps not  of  the  same  Persuasion^  but  a  Ronaao  Catholic 
or  Jew.  The  Object  must  have  been  to  aecuffeaSoe* 
cession  of  Trustees ;  and  either  that  their  Number  dioald 
insure  a  Minister,  capable  of  performbg;  the  Functionlof 
his  Station,  according  to  the  Doctrine  of  the  Founden^ 
or  that  the  legal  Act  of  the  Trasteies,  appointii^  the  Mi- 
nister, should  be  r^^ated  by  the  Votes  of  the  Congrsp- 

(a)  The  Attomey^Genend     xombe^  i^Vt$.  1. 
V.  Tortter,  10  Vet.  335.  The  (b)  1  Vet.   43.     3  Atl 

AUamey^General    v.  Ncxd*      576. 

tiooi 
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tioii)  taleen.  in  some  Way*;   and  the  LaiV,  I  apprehend,  lfti4. 

would  say,  the  Majority  was  thef  O)dgiregaiion<<i J ;  as  y^ 

Lord  Hardgpicke  held,  that  all  the  PkrishiMera  were  al*  ^ 

titled! tb' vote;  and'  it  is*  obvious^  what  Sort  of  Ele<^tioD  Sevkivu 
Aat  IS; 


This  Defendant  cannot  maintain,  fbat  he  alone  shsdl  de-   Jurisdiction  as 
termine  who  is  to  be- the  Minister.     In  general  Cases  the  to  the  Right  of 
Question,  whois  duly  elected^  is  tried  by  iUane&rmtis:  but  Election  x)f  the 
some  Ground  must  be^laid  for  that ;  and,  if  such  a  Ground  Minister  of  a 
does  not  exist  in  the  Case,  this-Gourt  has,  I  believe,  entfer-  ^^^g^S^^'^a 
tained  a  Suit  to  determine  that  Right.      The  Question  jUandamus^ 
here  depends  upon  the  Form. of  the  Pleadings;  which  I  i^^^  jf^^ 

will  look  at.  Ground  for 

that,  may  be  in 
Equity. 

T/ie  Lord  CHANCBirLoa. 

This  Motion  involves  great  Specialty.     It  seemr  right       Nov.  19. 

to  take  the  Account  of  this  EstM)lisbnient  from  the  An* 

swer;  which  does  not  materially  differ  from  the  Account 

in  the  Bill  and  AiSdaviti^  upon  which  the  iTvjnnction  was 

granted,  stating,  that fibout  the  Time  in  the  Bill-mentioned 

five  Protestant  I>issenten>  professing  what  Doctrines  the 

Record  is  siteit,  purchased  jointly  for*  £5  a  Piece  of 

Ground  •  for  the  Pinrpose  of-  erecting  a'  Chapel  for  the  Ce^- 

lebration  of  Divine  Worship  according  to  the  Doctrine 

they  professed  and  believed  in,  for  <dJe  Convenience  of 

themselves  and  those  of  the  same  religious  Persuasion. 

The  Ground  was  conveyed  to  them,  their  Heir8>  Spc^es* 

sors  and  Assigns,  for  ever,  to  hold  to  them,  their  Heir^ 

Successors  and  Assigns,  for  ever,  upon  Trust  for  building 

and  erecting  a  Meeting  House  for  the  Public  Service  of 

Dissenting   Protestants,  and    what    other   Convenienoei 

might  be  thouglit  fit  for  the  Advantage  thereof>  and  to  be 

(aj  FcaroH  v.  Jf^ehb,  14  Ves.  13. 

always 
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tlwaj»  nidiituiied  thereto.  Upon  ibe  Face  of  iKe*  Did 
the  Eftablishmciit  eonmts  of  no  more  than  thb.  That 
i»  no  Pro^bion,  by  which  those  Successors  are  to  bercoa- 
atituted,  who  are  mentioned  both  in  the  granting  Ptot  ml 
Ae  Habendum:  nor  is  there  any  Provision  aa  to  dieHodi^ 
in  which  any  Person  is  to  be  placed  in  the  Pulpit  finr  Ac 
Purpose  of  pnog  them  religioiis  Inatroctioii;  and,  Ac 
Answer  not  stating  what  Protestant  Dissenters  these  are^  it 
IS  impossible  to  form  a  Judgment,  except  from  Pkactior, 
in  what  Manner,  and  upon  what  Principle,  the  Eiectioo 
of  a  Mmister  is  to  be  made. 


The  Answer,  stating,  diat  a  Chapel  for  the  Use  of  Ae 
Purchasers  of  the  Land  and  divers  other  Person^  who  con- 
tribttted  to  the  Building  under  the  Direction  of  dbe  £m 
Persons,  here  acknowledged  to  be  the  sole  Managen>  and 
that  Pews  were  erected  by  fliem  and  others  at  thar  in& 
iridual  £xpence  proceeds  to  depy,  that  the  Pew  Ownen 
are  the  only  Persons  beneficia}ly  interested  in  tj^  tmi 
and  Chapel ;  or  that  they  and  the  rest  of  the  Congrqph 
tion  did  frbm  tjme  to  time  appoint  v Minister;  assernng^ 
on  the  contraiy,  not  in  the  Terms,  applied  to  the  Regnla- 
tion  of  the  Chapel,  that  no  Minister  was  ever  appohned 
without  the  Consent  and  ApprobaticM^ef  ikmtam'Bmmmif 
and  the  Survivors  of  thcas,  or  die  Heir  of  the  Snrvivoi^ 
except  as  to  the  Ptaintiff  JBvan^;  who  says  he  is  l^ailj 
appointed  without  thatl4>msent  and  Approbatioih 


ft  ia  imposnble  to  represent  this  as  an  Assertion,  tbst 
the'Trustees  had  the  sole  Election  and  Nomination  of  As 
Sf  inbter ;  amounting  to  no  more  than  this,  that  die  Ap- 
pointment, by  whom  tO'  be  made  is  not  expressed^  cannot 
be  valid  without  the  Consent  and  Approbation  of  die 
Trustees,  or  the  Survivor  or  his  Heirs.  My  genend  No- 
tion is^  diat  in  these  MeeAsg  Houses  a  Principle  of  Eiec- 
tioo 
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liott  QSiiaUy  prevails  much  more  wide  and  enhiged  thao 
flKMie  Persons^  who  happen  to  have  the  legal  Estate  in  the 
Land. 

The  Allegation,  diat  an  annual  Salary  is  paid  to  the  Mi- 
nister by  the  Bent  of  the  Pews  and  voluntary  Contribu* 
tton,  is  material  with  reference  to  the  Objection,  that  this^ 
which  is  a  Pro^seeifing  by  Bill,  ought  to  be  by  Informa- 
tion. It  b  very  difficult  to  determine,  what  Species  of 
Institution  necessarily  requires  an  Information,  and  what 
may  be  die  Subject  of  a  Decree  without  the  Interference 
of  the  Attomey^Generalf  representing  the  Crown,  and 
therefore  public  Charities :  but  this  Passage  is  material 
with  reference  to  the  Case  of  2%e  jlttorney-General  v. 
Parker  (a) ;  where  upon  the  Election  of  a  Minister  of  the 
Palish  of  St.  Jame9j  Clerkenwell,  Lord  Hardwicke*s  Opi* 
nion  was,  duit  the  Information,  praying  nothing  as  to  the 
Pension,  but  only  as  to  die  Election  ai  the  Minister,  was 
improper ;  and  it  ought  to  have  been  by  Bill ;  but,  if  theie 
bad  been  a  Prayer  as  to  the  Pension,  the  Interfertace  of 
the  Jttom^General  would  have  been  necessary. 


1814^ 
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Thb  Charity  has  no  fixed  Revenue,  nothing,  but  what 
depends  on  voluntary  Contribution ;  and,  that  being  the 
Fact,  it  is  difficult  to  say,  it  cannot  be  regulated  by  Bill 
merely. 

Tte  Admission,  that  the  Owners  and  Proprietors  of  the 
Pews  hsve,  but  jointly  with  and  subject  to  the  Control  of 
the  five  Persons,  and  the  Survivors  and  the  Heir  of  the 
Survivor,  managed  all  Matters,  directed  Repairs,  &c.  and 
paid  the  Eipence  by  volimtary  Contribution,  is  material, 
aq  shewing,  that  there  was  not  an  exclusive  Management 
in  those  Persons. 


(a)  I  Vcs.  43.    3  Atk.  576. 
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AH  the  fiv9  Tjrustees  being  dead,  the  Defandut  tftata^ 
that  be  always  claimed  an  Interest  in  tbe<Chnpel  wnfiu  tin 
Purchase  Deed ;  but  cannot  say,  he  did  so  as  TrnsleQ. 
He  says,  however,  he  had  an  Interest  under  the  Porcfaaie 
Deed :  but  what  Interest  he  csMmot  <iay :  that  lie  joiMd 
in  the  Appointment  of  Minister  iicconlipg  to  the  Mode 
and  Course  of  Election ;  not  stating,  what  that  is.  A  Fat 
of  the  Congregation  objected  to  the  Appointment  of  Ac 
Plaintiff;  the  L^Iity  of  which  he  denies^  bek^  con- 
trary to  the  proper  and  legal  Course :  the  Appointment 
being,  as  be  believes,  in  the  Person  or  Persons,  wW  are 
from  time  to  time  the  Co^h^irs  or  Heir  of  the  survivim 
Trustee,  and  vested  in  him  as  the  Heir  of  fdsn 
Jenkins. 


Here  is  an  AUfision  to  the  Want  of  Conaoot  omhsFsit 
of  the  Congregation :  but  upon  the  whole  it  is  Aogrtier 
uncertain^  what  is  the  Mode  of  Election. 


Dissenting 
Establishments 
supported,  if 
the  Doctrine 
preacbed  is  to* 
kratcd  by  Law. 


.  The  Answer  then  states,  that  the  Plaintiff  has  prndied 
improper  Doctrines ;  and  Doctrines  adverse  to  each  other. 
With  respect  to  the  latter  the  Conclusion  is  easy :  but  it  is 
impossible  for  <ne  to  know,  what  are  improper  J>oetHoes 
in  the  View  of  this  Congregation.  The  Court  wiD,  I  wf- 
prebend,  support  these  Establidimentsaccofidinglo  their 
Institution,  if  the  Doctrine  preached  is  tolerated  by 
Law. 

The  Result  of  this  Answer  is  simply,  that  it  is  ciear, 
the  Persons,  in  whom  the  l^al  Estate  waa  veafed,  were 
meant  to  be  Trustees;  that  there  was  to  be  a  Suocesnoa 
of  Trustees :  it  was  also  probably  intended,  tbat  tbey  were 
to  be  a  Body,  who  were  to  exercise  a  Jaslguieilty  givias 
their  Approbation  to  the  Nomination  of  a  Miaiatcr ;  wti 
it  could  not  be  the  Intention  of  die  original  Founders,  that 

the 
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die  OMual  H^ir^f  whoever  happened  to  be  the  Sumvor  i^H* 

of  them  should  regfilate  the. whole  Piscietion,  that  was  to         ^^ 
pla^  in  the  Pulpit  the  Persop,  who  should  te^h  this  ^^ 

Cor^regation  their  religious  Duties.    Here  is  thei^fore      Jevkivi* 
upon  the  ^njBtrument  itself  enough  to  induce  the  Court  to 
say,  as  Matter  of  Tri»t|  it  would  Iceep  up  the  Number  ojf 
Trustees.  » 

Upon  another  Part  of  the  Case  great  DifBcuIty  occurs* 
The  Instrument  does  not  specify  the  Persous,  who  are  to 
propose  the  Trustees,  or  to  elect  m  Minister.  This  An- 
swer does  not  disclose  enough  to  enable  the  Court  to  de- 
termine that ;  or  to  say,  who  is  a  proper  Object  of  Ap» 
probation  with  reference  tp  the  Pootrine,   as  preaching  ^ 

such  Doctrine  as  is  agreeable  to  the  original  Trust;  or 
whether  thi^  is  ^  {Charity  of  that  Species,  wfa<ere  the  Mi- 
nister is  elected  by  the  M^jority^  or,  according  to  the  Na- 
ture of  the  Institution,  by  any  pfurficular  Persons,  in  whom 
the  Majority  understands  itself  for  that  Purpose  to  repose 
their  Confidence;  rendering  their  Nomination  eff^tuaL 
It  is  not  cle^r  therefore,  whether  any  Minister  has  been 
duly  elected :  but  it  is  clear,  that  the  Heir  of  the  Survivor 
has  no  Right  himself  tp  nominate ;  and  under  the  Cir- 
cun^ftances,  considering  that  no  Demurrer  has  been  put  in 
for  want  of  an  Information,  apd  the  Difficulty  of  estab- 
lishing, that  a  Bill  is  not  sufficient,  if  they  cannot  agree  as 
|o  the  Right  of  electing  a  Minister  and  Trustees,  the  In- 
junction must  be  continued ;  and  the  Master  must  be  di- 
rect^ to  inquire,  who  according  to  the  Nature  of  the 
£stablishmeiMt  are  entitled  to  propose  Trustees,  and  who 
to  elect  a  Minister,  and  to  approve  him,  when  elected. 

This  will  iK>t  compose  the  Difference  between  these 
Parties:  but  if  unfortunately  these  Establishments  are 
formed  upon  Principles  leading  to  Differences^  which  the 

Court 
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Court  has  not  the  Means  of  composing,  tfiat  is  an  tntfHi* 
Tenience,  which  must  be  suhmitted  to ;  and  it  most  be 
left  to  the  good  Sense  of  those,  who  ou^t  upon  religioos 
Motives  to  be  actuated  by  Feelmgs  of  Moderation  and 
Forbearance  to  provide  in  the  mean  Time  for  their  own 
religious  Instruction;  which  thb  Court  has  nb  Means  of 
providing  for  them. 


Rolls. 

1813, 

Juitf  l6. 


CHORLTON  v'.  TAYLOR. 


Construction    rpHOMJS  ChorUan  by  his  Will,  dated  die   SA  of 

of  a  NViU.  pass.  ^    September,  1799,  directing  his  Debts  and  Legacies  te 

mg  a  Fee  with*  m^  %m 

out  Words  of     b«  P«d»  proc^^W  in  the  followii^  Terms : 

Umitation. 

As  to  the  £f. 
feet  of  a  De- 
scription of 
Landsy  as  in 


^'  I  give  and  devise  all  my  real  and  personal  Estiite  to 
*^  my  Executors  and  Trustees  hereinaTker  named  in  Trust 
''  nevertheless  to  pay  Debts  and  Legacies  during  the  Term 
.      ^'  of  ten  Years  after  my  Decease  to  be  disposed  o(  after 
^  P  .      <^  the  following  Manner  and  Form.    Also  I  give  and  devise 

Tenant,  to  re-  '*  ^^  ""y  ^^^^y  beloved  Wife  Catharine  CharUon  all  that 
strain  the  legal  *'  my  Messuage  or  Dwelling-house  Garden  and  Pkremisei 
Effect  of  the  <'  thereto  belonging  where  I  now  live  together  vnth  my 
Word  "  Estate"  u  Household  Furniture  and  every  Thing  now  usually  held 
in  a  Devise  to    ,.,  therewith  during  the  Term  of  her  natural  Life ;  and  im- 


pass  the  Fee, 
Qtutre» 


^*  mediately  after  the  Death  or  Decease  of  my  said  Wife 
*^  I  give  and  devise  unto  my  Grandson  I^omos  Ckarkon 
<'  Son  of  the  late  Richard  Chorlton  all  that  my  Estate 
''  where  I  now  live  and  all  that  other  Estate  and  Pke- 
^  mises  thereto  belonging  situated  in  Pendleton  aforesaid 
''  called  or  known  by  the  Name  of  Wash  Estate  now  io 
^'  the  Tenure  or  Holding  of  Thomas  Walker  hia  Ass^ 


tt 


or 
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^  or  Under-tenants  for  his  own  Use  during  hid  natOral 
''  Life ;  with  Remainder  to  ihe  first  Son  of  the  Body  c(f 
^'  the  said  Thomas  Charlton  lawfully  begotten  severally 
''  and  successively  in  Tail  Male  of  the  Name  of  Chorlton ; 
^  and  for  Want  of  such  lawful  Issue  of  that  Name  either 
^'  by  my  said  Grandson  Thomas   Chorlton  or  my  Son 
*^  James  Chorlton  then  I  give  and  devbe  the  said  Estate 
*^  where  1  now  live  and  the  Wash  Estate  amongst .  my 
*^  Daughters  and  their  Children  Share  and  Share  alike  to 
''  bold  unto  them  as  Tenants  in  Common^  i)ut  not  as  joint 
''  Tenants;  and  also  I  give  and  devise  unto  my  Son  Jame^ 
*^  Chorlton  all  that  my  Estate  and  Premises  thereto  be- 
*^  longing  situated  in  Menton  in  the  Parish  aforesaid  now 
''  in  the  Tenure  Holding  or  Possession  of  William  Stott 
''  his  Assigns  or  Under-tenants ;  and  also  I  give  and  de* 
^'  vise  unto  my  Son  James  Chorlton  all  that  my  Estate 
^  and  Premises  thereto  belonging  situated  in  Ellen  Brook 
**  in.  the  Parish  aforesaid  now  in  the  Tenure  Holding  ot 
'^  Possession  of  the  late  William  Harrison  his  Assigns  or 
^'  Under-tenants :  but  if  it  shall  happen  that  the  Sums  of 
^'  Money  which  I  hereafter  give  unto  the  followipg  Per-* 
^*  sons  at  the  End  of  ten  Years  as  aforesaid  which  my  Exe- 
*'  cutors  and  Trustees  shall  have  in  their  Hauds  together 
*  with  Interest  arising  from  my  whole  Estate  jeal  and  per*  . 
^'  sonai  shall  be  too  little  then  I  authorize  my  jsajd  Exe- 
**  cutors  and  Trustees  to  sell  and  dispose  in  .tl\e  best  Way 
''  and  Manner  they  can  the  Estate  zt  Ellen  Brook  afore«* 
^'  said  to  make  up  the  said  Sums  of  £500  each  ;  and  the  . 
''  Remainder  of  the  Purchase  Money  to  be  givep  to  my; . 
f^  said  Son  Jam$s  Chorlton  or  his  Heirs/' 


J814. 
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The  Testator  then  giving  several  pe<^niary  Legacies^ 
made  a  residuary  Bequest,  not  noticing  the  real  Estate ;. 
and  appointed  William  Stevenson  and  Thomas  and  James 
Chorlton  his  Executors  and  Trustees. 


Vol.  IIL 
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1814.  The  Bill  was  filed  by  Thwnas  Ckorlton/fhiniog  «$ 

"^  ^  Hek  at  Law  of  the  Testator,  against  a  Mortgagee  of  die 

^  Mtnton  Estate  by  Jiamet  Chorltam;    who  died  b  1804 

T^TLom.       leaving  a  Son;    and  the  Question  was,  whedier  James 

Chorlton  took  an  Estate  in  Fee  or  for  life  only  in  that 

EsUte. 

Mr.  ^gar  for  the  Plaintifi;  contending,  that  Jama 
Chorlton  took  only  an  Estate  for  Life  in  the  Premises  at 
Mentofif  cited  Petiiward  v.  Prescoti  (a) ;  observing,  that 
the  Testator  appeared  upon  the  Face  of  this  Will  to  have 
known  how  to  give  a  larger  Interest^  where  he  in- 
tended it. 

Sir  Samuel  Romilly,  and  Mr.  Bell,  for  the  Defendmt. 

Upon  the  whole  of  this  Will  the  Testator  intended  ti 
give  his  Nephew  V/imes  an  Estate  in  Fee.  It  is  setded^ 
that  under  the  Words  '*  all  my  Estate*^  the  Fee  passes; 
ndless  the  contrary  Intention  appears  from  other  Parts  of  tbs 
Win :  fktcher  v.  Smiton  (b),  Roe  on  the  Demise  of  Child 
V.  ff  right  (t) ;  in  which  latter  Case  all  the  Authorities  are 
tollected;  and  it  was  observed,  that  the  Description  of  the 
ifcands  as  in  the  Occupation  of  a  particular  Tenant,  was 
not  considered  by  Lord  Hardmcke,  in  Goodwyn  v.  Good" 
Wjfn(d),  as  restraining  the  general  legal  Effect  of  die 
Word  ^  Estate.''  Where  this  Testator  intends  an  Estate 
/br  Life,  he  expresses  that  Intention ;  though  certainly 
there  is  opposed  to  that  the  Circumstance,  that,  where  he 
intends  the  absolute  Interest  he  gives  to  the  Heirs :  but, 
if  he  has  used  the  same  Terms,  where  he  unquestionably, 
meant  a  Fee,  as  in  the  very  tiext  Devise  to  this  Is  evident 
from  a  subsequent  Part  of  the  Will,  the  Inference  n 

(a J  7  Vts.  541.  (c)  7  East.  259. 

(h)  2  Term  Rep.  656.  (d)  I  Vee.  2t^ 

stropg; 
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ttrong,  if  hot  irresistible^  tbat  be  meant  a  Fee  in  Uiis  tn- 
itSMce  also.  The  Want  of  a  residuary  Clause  is  very  ma- 
leriaK  The  Effect  of  the  first  Devise  to  the  Trustees  be- 
ing a  Fee^  there  must  be  a  resulting  Trust  for  the  Heir  as 
to  this  Estate,  if  the  equitable  Fee  did  not  pass  to 
Jctnie$» 


n\A. 


Cn ORLTOH 

Taylor. 


Thi  Masteh  of  the  Roils. 

The  Question  is,  whether  under  these  Words,  *^  I  give 
^'  and  devise  unto  my  Son  James  Chorlton  all  that  my 
^'  Estate  and  Premises  thereto  belonging  situated  in  Men- 
"  ton,*  the  Devisee  takes  an  Estate  in  Fee,  or  for  Life 
only.  It  is  admitted,  that  the  Word  "  Estate"  would  of 
Itself  be  suflBcient  to  pass  a  Fee :  but  it  is  contended,  that 
the  Meaning  of  that  Word  is  restrained  by  the  Words, 
which  follow,  *'  now  in  the  Tenure,  Holding,  or  Posses- 
''  sion  of  WiUiam  Stoit,  his  Assigns  or  Under-tenants." 


August  2, 


Whether  these  Words  have  such  restrictive  E£fect  has 
never  been  determined :  nor  b  it  now  necessary  to  decide 
what  would  be  their  Effect,  supposing  there  were  nothing 
else  in  the  Will;  as  upon  the  whole  Will  the  Testator^s 
Intention  to  |^ve  a  Fee  to  his  Son  James  is  sufficiently 
clear. 

m 

The  Will  begins  by  directing  his  Debts  and  Legacies  to 
be  paid.  He  then  gives  all  his  real  and  personal  Estate 
to  his  Executors  and  Trustees,  upon  Trust  to  pay  Debts 
and  Legacies  during  the  Term  of  ten  Years  after  bis  De- 
cease, to  b^  disposed  of  after  the  following  Manner  and 
Form :  that  b,  after  the  ten  Years  to  be  disposed  of  in 
the  following  Manner.  He  then  gives  Estates  by  particu- 
lar Description ;  and  it  b  admitted,  that  he  has  given  spe- 
cifically every  Estate  he  had,  with  Words  of  limitatioii 

M  ^  added 


.'.* 
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added  to  some  of  the  Devises,  not  to  othert:  this  Sevist 
to  JameSf  has  no  Words  of  Limitation.  There  is  m  rm* 
duary  Bequest ;  M'hich  does  not  mention  his  real  Estate. 

Upon  similar  Circumstances  considerable  Stress  was  laid 
by  Lord  Mansfield  in  Frogmorien  v.  Holiday  (a).  It  ii 
true,  there  were  other  Circumstances:  but  the  Word 
"  Estate"  was  wanting ;  and  therefore  it  required  stronger 
Evidence  of  Intention  to  shew,  that  a  Fee  was  meant  ts 
pass^ 

Lord  Mansfield  thus  observes  on  the  E£fect  of  iboie 
Particulars^  in  which  that  Will  corresponded  with  thii; 
that  the  Testatrix  had  declared,  she  did  not  mean  to  die 
intestate  ss  to  any  Part  of  her  real  Estate. 


The  Will  began  thus :  "  As  for  my  worldly  AflSun  tad 
*'  Estate,  &c.  I  do  dispose  thereof  in  Maimer  follow* 


''  ing.'' 


Lord  Mansfield  proceeds  thus :  ''  She  has  specificallj 
^  natn^d  each  Part  of  it;  and  her  sweeping  residofl; 
"  Clause  does  not  mention  her  real  Estate.  Theicfoie 
**  she  thought  she  had  fully  disposed  of  that  before;  wi 
**  consequently  she  meant  the  Devise  to  her  Son  Jokt  to 
*'  be  a  Devise  iu  Fee." 

All  these  Observations  apply  to  this  Case ;  and  there  b 
anotlier  Circumstance  of  some  Weight,  as  serving  to  shew, 
that  JavMs  was  meant  to  take  the  Fee.  The  Teststor, 
conceiving,  that  the  Profits  of  his  Estate  durii^  the  les 
Years  might  not  be  sufficient  for  all  the  Chsrges,  gives 
Authority  to  the  Trustees,  if  necessary,  to  sell  an  Estite 
at  £Aen  Brook ;  which  he  had  devi^  to  James  m  the 

(a)  3  Btirr.  1«18. 
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same  Terms  as  the  Estate  at  Menton  ;  and  then  says^ ''  the 
*^  Remainder  of  the  Purchase  Money  to  be  given  to  my 
"  said  Son  James  Chorlton  or  his  Heirs."  Why  should 
he  mention  his  Heirs,  unless  he  conceived,  that  he  had 
given  the  Estate  to  James  and  his  Heirs  ?  It  is  a  Direc- 
tion, that  the  surplus  Money  shall  return  into  the  same 
Channel,  from  v^hich  the  Estate  had  been  taken.  Upon 
Ihe  whole,  I  think,  James  took  a  Fee  in  the  MefUon 
Estate. 


1814. 


Chorltok 
Taylor. 


BARRON  V.  GRILLARD. 

THE  Bill  stated,  that  the  Pl^tiff  had  advanced  se- 
veral Sums  of  Money  in  supplying  Lodging,  Board, 
Clothes,  and  Necessaries,  for  the  Defendant  Maria  Ara- 
bella Grillard  before  her  Marriage  and  during  her  Infancy ; 
that  she  attained  the  Age  of  twenty-one  in  August f  1811; 
and  soon  afterwards  acknowledged,  and  promised  to  pay, 
the  Debt;  and  in  January,  1812,  married  the  other  De- 
fendant John  Grillard;  who  previously  to  the  Marriage 
was  informed  of  the  Debt,  and  undertook  to  pay  it  when 
able ;  and  they  had  since  their  Marriage  paid  a  Part  of  it. 
The  Bill  then  alledging,  that  the  Plaintiff,  having  no  Re- 
ceipts or  Vouchers,  is  unable  to  proceed  in  an  Action  he 
has  commenced  against  the  Defendants,  prayed  a  Disco- 
very from  them. 


1614, 
Nov.  23. 

Demurrer  of 
a  married  Wo- 
man to  a  Bill 
of  Discovery 
against  her  and 
her  Husbaod  in 
Aid  of  an  Ac- 
tion for  a  Debt 
on  her  Ac- 
county  allowed. 


Mrs.  Grillard,  having  obtained  aa  Order  to  demur 
|>arately,  put  in  a  general  Demurrer. 


M3 


Mr. 
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1814.  Mr.  Wibofif  id  support  of  the  Demurrer,  aioitioiie4  Id 

B  ^^^^         Texkr  v.  The  Margravuie  of  Ampach  (a). 

r. 
GaxLLAaD.        Mr.  Hart,  and  Mr.  Stephen,  for  the  Plaiotaff,  nen* 

tioned  Ruiter  v.  Baldwin  (b),  and  fVroiiedey  r.  &ih 

di9h(c). 

Mr.  Wilson,  in  reply,  saiJ,  that  in  Rutter  v.  Baldwiu, 
if  it  can  be  considered  an  Authority^  the  Debt  was  con- 
tracted after  Marriage;  and  in  the  numerous  Cases  of 
Actions  against  Husbands  for  their  Wives'  Debts  there  if 
DO  Instance  of  compelling  a  Discovery  from  the  Wife. 


XVife's  Evi. 
dencc  not  ad- 
mitted against 
htr  Husband. 


The  ViCE-CHANCELLOECdJ. 

As  this  Bill  seeks  no  Relief^  but  a  Diacoverj  mcrdy,  it 
IS  obvious,  tliat  none  of  the  Cases  of  Relief  prayed  tgunst 
or  by  the  Husband  and  Wife  can  apply. 

The  Husband  is  in  this  Case  the  responsible  ParQr;  and 
the  Wife  is  made  a  Defendant  merely  for  Form.  The 
Question  then  is,  whether  a  Discovery  from  her  can  be 
compelled.  No  single  Case  of  Discovery  merely  has  been 
cited.  The  general  Principle  is,  that  the  Wife  shall  not 
^ivQ  Evidence  agaiii9t  her  Husband ;  and,  what  is  there, 
that  takes  this  Case  out  of  the  general  Rule  i  It  is  ad- 
mitted, that,  if  the  Evidence  of  the  Wife  cannot  be 
read  at  Law,  the  Discovery  cannot  be  had  ;  and  although 
she  is  a  Party,  and  generally  the  Declaration  of  a  Party  is 

(a J  5  Ves.  322.    15  Ves.  the  Lord  Chancellor,  15  Ta. 

155.  l65. 

(b)   1  Eq.  Ca;  Abr.  226.  (c)  3  P.  Wme.  235. 

See  that  Case  questioned  by  (d)  Ei  RUutiane. 

admitii^ 
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adousnble,  the  Case  of  Alban  v.  PrUd^U(a)  proHi^         X^^ 
that  her  Declaratbn  cpuld  not  be  received.  Barr^ 

Ojuwa«o. 


The  Demuirer  was  allowed. 


CuJ  6  Term  Rep.  6^. 


MUSGRAVE  V.  MEDEX.  Nov.  24. 

THE  Bill,  stating  Articles  of  Co-partnership  between    Institution  of 
the  Plaintiff  and  the  Defendant,  under  which  the  »  ^"'^  ^"  ^^ 

Defendant's  Son  Isaac  Medex,  then  residmg  at  Gibraltar,  ,  *  .^     *"^    ' 

°  having  a  corn- 

was  to  be  their  Agent,  prayed  an  Account  of  the  Co-part-  interest 

nership  Dealings,  8cc.  and  a  specific  Performance  of  the  j^^^  directed  on 

Articles^  or  a  Dissolution   of  the  Partnership.     A  Re-  Motion  and 

ceiver  having  been  appointed,  and  the  Defendant  having  Affidavit  with- 

put  in  his  Answer^  a  Motion  was  made  on  the  Part  of  the  ®"^  *  Refer- 

Plaintiff,  that  the  Receiver  may  be  at  liberty  to  institute  a  ®°^  ^  ^^ 

Suit  in  this  Court  against  Isaac  Medex  for  an  Account  of   .      ..  |^  ^ 

the  Partnership  Property,  and  to  restrain  him  from  re-  ^^  BencfiJU 

ceiving  any  of  the  Debts,  and  that  itxi  Suit  may  be  pro* 

secuted  by  the  Plaintiff. 

Sir  Samuel  Romilly,  in  support  of  the  Mdtioil :  Mr. 
Leach,  and  Mr.  Wingfield,  for  the  Defendant,  Masted  it. 
Affidavits  were  produced  on  both  Sides. 

The  Lord  Chancellor. 

In  the  whole  of  my  Experience  I  do  not  recollect  an 
Instance  of  such  a  Motion  as  this.    The  general  Prii»- 

M  4  ciplf^ 


)«» 


1814. 


V. 
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ciplei  ]ip<ni  which  the  Court  authorizes  a  Suit  to  be  imti* 
tuted  at  the  joint  Expence  of  the  different  Parties  io  t 
Suit  depending,  or.aeveral  Persons,  having  a  joint  Interest 
in  tiie  Subject,  is,  that  the  Court  exercises  its  best  Jud^^ 
ment  for  the  Benefit  of  all  the  Parties. '  But  I' do  not  ap- 
prehend, that  the  Court  is  in  the  Habit  of  directing  a  Suit 
to  be  commenced  upon  Affidavits.  The  Course  is  to  as- 
certain by  a  Reference  to  the  Master,  whether  it  is  for 
the  benefit  of  the  Parties,  that  a  Suit  should  be  instituted; 
and  to  that  Reference  the  Defendant  is  entitled,  unless  h^ 
f^hooses  to  waive  it. 


The  Defendant  accepting  that  Offer,  the  Reference  wis 
/directed  accordingly. 


1814, 
'Nov.  28. 

Itij  unction,  re- 
straining'the    • 
Sale  of  an  Es- 
tate until  An- 
swer to  a  Bill, 
allcdging  a  paF> 
rol  Agreement 
to  exchange, 
partly  perform- 
ed by  the  Plain- 
tiff, having  pur- 
chased an  Es- 
tate for  the 
purpose. 


CUjRTIS  vr  Tb<?  MARQUIS  of  BUCKINGHAM, 

THE  Bill,  alledging  a  parol  Agreement  to  exchai^ 
JEstates,  .partly  performed  by  the  Plaintiff,  haTing 
purchased  the  Estate,  to  be  givep  in  Exchange  for  that  of 
the  Defendant,  and  charging,  that  the  Defendant's  Estate 
^as  actually  advertised  to  be  sold  by  Auction,  prajed  a 
specific  Performance  of  tlie  parol  Agreementj  and  ^  Ib* 
junction  to  restrain  the  Sale. 

Sir  Samuel  Romilly,  and  Mr.  Wilson,  in  support  of 
the  Motion  for  an  Injunction,  mentioned  Echliff'w.  Bald* 
win  (a). 


I  ■•  •  ■ .  I 


(§)  16  Vtt,  3Qj. 


>Ir, 
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Mr.  Leach,  for  the  Defendant,  said,  the  Parties  had  1814. 

gone  no  farther  than  Treaty,  not  reaching  a  concluded         ^ 
Agreement ;  and  this,  being  an  Ex  parte  Application,  on  ^^ 

Certificate  of  Bill  fUed  and  Affidavit,  could  not  be  sup-  The  Marquis  o: 

ported:  the  Plaintiff  might  appear  at  the  Sale,  and  give  BucKiNguAM. 
Notice  of  his  Claim. 

'    The  Lord  Chancellob,  having  read  the  AflMavit, 
granted  the  Injunction. 


Itl4, 
AGAR,  Ex  parte.  Xov.  28. 

THIS  Petition,  by  an  Attorney  of  the  Court  of  King's    Petition  of  an 
Benchy  stating,  that,  as  a  Roman  Catholic,  he  could  Attorney,  a  Rom 
Bot  take  the  Oaths  usually  annexed  to  Commissions  for  ^^^  Catholic, 
swearing  Masters  Kxtraordinary,  prayed  a  Commission  to  '^    *^®  ^°® 

^wear  him  a  Master  Extraordinary  with  the  usual  Oaths,  ^  ^ 

^  Statute  31  Geo. 

except  the  Oath  of  Supremacy ;  and  that  the  Oath,  pre-  «  substituted 

scribed  by  the  Statute  31  Geo.  3.  (a)  may  be  substituted  for  the  Oath  of 

for  the  Oath  of  Supremacy.  Supremacy  in 

a  Commission 

Mr.  Bell,  in  support  of  the  Petition.  for  swearing 

him  a  Master 

The  Lor^f  Chancellor  refused  to  make  such  an  Or-.    ^     j 

refused. 

der ;  saying,  he  could  not  adminbter  a  different  Oath  to  a 
Master  Extraordinary  from  that  administered  to  the  Ordi* 
nary  Masters  of  the  Court. 

(aj  31  Gto.  3.  c.  32.    Sea  Sect.  1,  and  22.  . 


X)AY 
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1814,  _ 

Dee,  6.  i>AY  •.  SNEE. 

Motion  to  dis-  rTlHE  Plaintiff  having  obtained  mn  lojuiicdoii  imtfl 

miss  the  Bill  X     Answer,    the  Answer  was  filed  on   the  4th  No- 

for  want  of  xembtTj  1815;   and,  bo  Proceeding  having  since  taken 

Prosecution  pj^^^^  the  Defendant  on  the  1st  of  November,  1814,  olh 

^»       '     tained  the  usual  Onler  to  dismiss  the  Bill  for  want  of 
iwcr  not  pre- 
vented by  an      Prosecution.      A  Motion  was  made  to  discharge  tbt 

Injunction*        Order. 

Notice  not 
proper;  and  jfr.  Hart,  and  Mr.  Wilbraham,  for  the  Phuntiff,  ia 

'f^h^'?'*^^^''  support  of  the  Motion,  urged  against  the  Order  of  die 
CI  k'  Ce  t'fi  ^^^  ^^  November,  first,  th^t  the  Six  Clerk's  Certificate 
cate  to  the  Re-  ^^  °^^  produced  at  the  Time  of  making  the  Motion ; 
gister  sufficient  ^^h»  ^^^^  ^^  Existence  of  the  Injunction  took  tlusCaie 
without  pro-  out  of  the  general  Rule  ;  being  in  the  Nature  of  a  de- 
ducing it  in  cretal  Order;  Sdly,  the  Merits;  contendii^  therefore, 
Court.  ^^^  (|j^  Cause  should  be  restored  on  Payment  of  Costs,  as 

in  Jackson  v.  Potvnal(a), 

Mr.  Treshve,  for  the  Defendant,  resiated  the  Ipplici* 
tion;  observing,  that  The  Jlitomey -General  v.  Finck(b), 
Nayhr  v.  Taylor  (c),  and  other  late  Cases,  had  decided, 
that  it  is  not  necessary  to  have  the  Six  Clerk's  Certificate 
on  making  the  Motion ;  that  it  is  suflkient,  if  produced  to 
the  Register,  when  the  Order  is  to  be  drawn  up;  that 
Notice  of  the  Motion  to  dismiss  the  Bill  is  not  neoeisaij; 
and  th^t  the  Injunction  makes  no  Difference. 

(a)  16  Vts.  204.  Note  (a),  l6  VeM.  205,  vA 

(h)  1  Ve9.  U  Beam.  368*      luUer  v.  Willie,  ante,  !• 
See   the  References  in   the  (cj  l6  Vc$.  127. 

We 
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The  Lord  Chancellor.  .  ^ 

I  made  very  considerable  Inquiry  as  to  llit  Prac^^e,  be*  «• 

fore  I  decided  the  CaM  of  The  Aitantey^Oemral  ▼.  Pinch  ;  S«xc 
and  take  it  to  be  now  settled  as  a  Rale,  that,  if  the  Certw 
ficate,  when  carried  to  the  Register,  proves,  that  the  De- 
fendant was  entitled  to  it,  when  he  moved  to  dismiss  the 
Bill,  that  is  sufficient ;  and  the  Production  of  the  Certifi- 
cate, when  the  Motion  is  OMide,  19  not  necessaty.  The 
Court  in  making  the  Order  without  that  Production  pro« 
ceeds  upon  this  Reason,  that  the  Records  of  the  Court  are 
supposed  to  be  present. 

Upon  the  other  Points  I  certainly  retain  the  Opinion  I 
expressed  in  The  Attorney^General  v.  Finch^  and  oth^r 
Cases,  that  this  Courtesy  among  the  Qerks  id  Court  b  not 
a  wholesome  Practice  ;  and  for  this  Reason,  that,  when  a 
Subject  is  brought  here,  and  kept  diree  Terms  (a)  after 
he  has  put  in  his  Answer  to  the  Complaint  alledged 
against  him,  it  is  quite  kmg enough;  and,  if  the  Plaintiff 
will  not  then  proceed,  the  Court  ought  to  relieve  the  De* 
fendant  by  dismissing  him. 

With  respect  to  the  Injunction,  the  Practice  of  this 
Court  is  to  grant  Injunctions  sometimes  until  farther  Order, 

(a)  In  Lord  Baron's  Time,  Toth.  (Proceed.)  15.  The 
if  Plaintiff  proceeded  not,  a  Act  of  4  Ann.  c.  16,  s.  23, 
Bill  im§ht  be  dismissed,  oae  giving  full  Costs  to  a  De« 
whole  Term  after  Answer  fendant  dismissing  Plaintiff's 
having  elapsed.  (Ord.  Ch,  Bill  for  wane  of  Prosecution^ 
11.  Mr.  Beam.  £d.).  In  seems  to  have  induced  the 
TothiWs  Time,  if  Plain-  Court  to  indulge  the  Plain- 
tiff replied  not  the  tC'  tiff  until  the  End  of  the  tUrd 
cond  Term  after  Answer,  the  Term.  Pract.  Reg.  (Eld.  by 
Bill  was  to    b^    dismissed.  Mr.  JFyatt)  375. 

sometimee 


nt 


1814* 


r. 

5K£E. 
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sometimes  mitil  Answer,  and  sometimes  until  the  Hear* 
ing;  but  never  before  Hearing  does  this  Court  grant  a 
perpetual  Injunction.  I  think  therefore,  the  Injunctioo 
makes  no  Difference;  and  in  strict  Practice  the  Order  for 
Dismissal  ought  to  stand. 


The  Bill  ^as  retained,  on  Payment  of  the  Costs  of  Pis- 
Qiission^  and  of  this  Application. 


1814, 
Dec.  7* 


WADE  V.  BROUGHTON, 


Comparison      T*  TPON  a  Petition  for  the  Conimitment  of  aevmJ  Pcr- 

<rf  Uand-writ-     \J    sons,  concerned  in  the  Marrit^  of  a  Ward  of  the 

ing,  though        Qo^tx,  the  only  Proof  offered  of  a  Letter  was  by  Coin- 
lately  admitted  r  u     j      *.• 

T.  .J  -r  parison  of  Hand-wriling. 

as  Evidence,  if  *^  .  *'     • 

confirmed  by 

the  Contents  of      ^'■-  Shadwell,  in  support  of  the  Petition :  Mr.  Lmi 

Correspond-       and  Mr.  fVriu/  against  it. 

ence,  refused 

in  the  Instance  ' 

of  a  single  Let-  The  Lord  Chancellob. 

.^         "       Comparison  of  Hand-writing  was  once  thought  snffi- 
mitraent.  ^*^°^'  where  there  had  not  been  Correspondence :  but  that 

Affidavit  of  a    is  gone  hy(a).    Where  there  has  been  Correspondence 
Bribe,  offered 

to  a  Police  Of-      (oj  See  8  Ves.  475,  Eagletou  v.  Cffcentry.     Peak.  Evid. 
ficer  to  assist      110,  111. 
In  obtaining 

Possession  of  a  Ward  of  the  Court,  ordered  to  be  laid  before  the  Attorn 
net/-Gfneral. 

Marriage  of  a  Ward  of  the  Court  under  gross  Circumstances  pu- 
nishable, beyond  Commitment,  by  Indictment,  as  a  Couspiracy. 
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by  Letters,  the  Contents  of  which  are  such  as  to  render  it  1814. 

probable  that  they  were  received,  perhaps  impossible  to         vJP*' 
suppose  the  contrary,  that  Coarse  of  Coifrespondence  will 
do;  and  that  has  grown  up  in  modern  Tl^es :  but  the    Beovohtok 
Comparison  of  a  single  Letter  will  never  do  for  Commit- 
ment.     The  regular  Evidence  therefore  of   a  Person, 
who  has  seen  the  Party  write,  must  be  obtained. 

Thb  Case  presents  one  Circumstance  of  a  very  serious 

Nature:  an  Affidavit,* that  a  Police  Officer  w'as  ofiered 

either  by  this  young  Gentleman,  or  by  some  Person  on  his 

Behalf,  «£lOOO  to  assist  him  in  obtaining  Possession  of 

this  young  Lady.     I  shall  direct  that  Affidavit  to'  be  laid 

before  the  Attomey^GeneraL    The  Endeavour  to  bribe  a    The  Endea- 

Man  to  commit  an  Offence  is  itself  a  very  serious  Offence ;  vour  to  bribe  a 

and,  if  the  Charge  in  this  Affidavit  is  true,  the  Person,  Man  to  commit 

who  made  that  Offer,  may  not  be  aware  of  his  Danger.      *"  Offence  is 

itself  a  very 

-     .       .  .     ,  rious  Offencsu 

I  wish  it  farther  to  be  generally  understood,  that  in  a 

Case  such  as  this  is  represented  to  be  by  the  Affidavits,  a 
young  Man  without  any  previous  Acquaintance,  in  the 
Course  of  a  few  Days  marrying  this  young  Lady,  only 
seventeen,  with  a  Fortune  of  £5000,  abetted  in  that  Act 
by  Servants,  and  other  Persons  of  a  much  higher  Situa- 
tion, those,  who  engage  in  such  a  Conspiracy  to  steal  the« 
Person  of  a  Lady  for  the  Sake  of  her  Fortune,  will  find 
themselves  much  mistaken  in  conceiving,  they  are  not 
within  the  Reach  of  any  other  Punishment  than  Commit- 
ment. It  should  be  known,  that  by  Indictment,  directed 
by  this  Court,  Persons,  engaging  in  a  Conspiracy  for  such 
a  Species  of  Robbery  will  be  liable  to  suffer  a  Punish- 
ment, which  to  a  Gentleman  will  be  more  dreadful  than 
Transportation  or  Desiih(a), 

(a)  Miliett  V.  Rotcsc,  7  Vcs,  419- 


HARRISON'S 
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^>^  9-  HARRISOir*  Casb. 

Commission        a     COMMISSION  of  Bankruptcy,  dated  oo  the  1  Ilk 

ooened  near       ^^  ^^     ^'  ^^       o|»ened»  tbsy  refiiscd  to  proceed  upoa 

four  Mouths      ^^  without  the  special  Order  of  the  Lord  Chancellor. 

after  its  Date; 

the  Delay  aris-      Mr.  Mmiagut  applied  to  the  Lord  Chtmedlor  for  the 

ing  from  the       Order. 

Bankruptyjiot 

the  petitioiUDfi 

Creditor.  ^^  ^^^  Cii AKCBLi^x  made  the  Ordter ;  tatiRg  Ae 

JDistinctioo,  that,  where  the  Delay  was  oecasioned  by  the 
Bankrupt  himself,  the  Commisstofiers  may  proceed :  not 
where  it  is  occasioned  by  the  petitiooing  CrecBtor  ^oj^ 

The  CommissioD  proceeded  accordingly*. 

(a)  EzRtkiione. 


Mil 


181i, 

Du.  12.  PLENDERLEATH  i^  FRASEIt 

Taxation  of  a  T  TPON  a  Motion  for  a  Reference  to  tax  a  Bill  of 
Solicitor's  Bill  KJ  Costs,  the  Affidavits  in  support  of  the  Motion, 
refused  after  a    aUedging  Overcharges,  stated,  that  the  Solicitor,  bemg  ia 

Security  given,  jp^j^.,^      jgOQ,  employed  by  the  Plaintiff,  in  1811  de- 

It  avment  and 

aZ^.\^^^^^^  .    livc»*ed  a  Bill,  amounting  to  £439 ;  for  which  the  Plaintiff 
Acouiescencc  • 

some  Charges  8*^®  ^^^  Bond.    Afterwards  another  Bill  was  delivered, 

though  impro*  amounting  to  £130;  which  by  Taxation  was  reduced. 

per,  not  being  An  Action  was  conunenced  on  the  Bond,  and  it  ww 

80  gross  as  to  paid* 

amount  to  fj^ 

rnui4^ 
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The  Affidavits  in  opposition  to  the  Motion,  stated,  that 
«die  Bill,  amounting  to  <£489  '-I5s:  lOd.  v^^s  delivered  on 
the  7th  of  December,  1811;  and  above  a  Month  after- 
guards the  Plaintiff  gave  his  Acceptance  for  £200  on  ac«- 
count.  That  Bill,  not  being  paid,  was  taken  up  by  the 
Solicitor;  and  the  Plaintiff  gave  his  Bond,  dated  the  15th 
of  February f  1812,  for  i!490  and  Interest.  The  Bond 
was  assigned;  an  Action  brought  on  it;  and  the  Money 
was  paid  under  a  Judgment  upon  a  Verdict. 


18U. 


PiENDea. 

LEATK 


Mr.  Leach,  in  support  of  the  Motion; 

Sir  Samuel  RamUfy,  Mr.  Hart,  and  Mr.  Barber,  for 
the  Solicitor,  contended  that  this  Case  fell  within  Lang^ 
$taffe  V.  Taylor  (a),  and  Cooke  v.  Seitree(b). 


•  

The  Lord  Chancellor. 

• 

As  this  is  an  important  Application  to  Clients  and  Soti* 
citors,  I  have  taken  some  Pains  to  look  into  the  Princi- 
ples. It  seems  to  be  settled,  as  general  Doctrine,  that, 
where  a  Client  in  the  Progress  of  a  Cause  has  given  a 
Bond  to  his  Solicitor,  that  Bond  will  be  suffered  to  stand 
as  a  Security  only  for  what  may  be  found  justly  due  to 
him  on  the  Taxation  of  his  Bill;  and  it  seems  to  be 
equally  settled,  that  where.  Payment  having  been  made  of 
a  Solicitor's  Bill,  it  has  long  been  acquiesced  in^  the  Court 
will  not  direct  Taxation,  unless  very  gross  Charges  are 
distinctly  pointed  out 

The  Question  is^  whether  the  Circumstances  of  this 
C?^  bring  it  up  to  that ;  constituting  Charges  so  gross,  as 
upon  the  Head  of  Fraud  to  induce  the  Court  to  order  Tax- 
ation.   There  are  certamly  in  this  Bill  many  Charges^  tliat 


Geaerallym 
Bond,  taken  hf 
a  Solicitor  frooa 
the  Client  in 
the  Progress  of 
a  Cause,  sub« 
ject  to  Taxa- 
tion: 

Solicitoi's 
Bill  not  taxei 
after  Payasent 
and  long  Ac- 
quiescence, mi* 
less  very  gKMi 
Charges  dis- 
tinctly poiatel 
out. 


fa)  14  Va.  262. 


(h)  1  Vtt.  h  Beam.  IQ6. 

would 


)76 


:8i4. 


PlewpeH' 

LSATB 

Frassb* 
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would  be  disallowed  on  Taiation^  though  not  grcsahf 
fraudulent ;  and  there  may  be  Charges,  morally  speaking, 
Tery  proper  for  the  Client  to  pay,  which  the  Master,  re- 
gulating bis  Judgment  by  the  Rules  of,  the  Court,  cannot 
allow ;  as  in  the  Instance  of  three  Counsel .  employed  oo 
a  Motion  the  Master  probably  would  not  allow  for  more 
than  two. 


Here  a  Bond  was  given  by  the  Client;    an  Actioi 
brought  on  it ;  a  Verdict  obtained ;  and  Judgment  entered 
up.     In  the  Course  of  all  these  Proceedings  the  Plaintiff 
never  made  an  Application  to  have  the  Bill  taxed.    A 
Party,   who  will    thus  acquiesce,   and  neglect  repeated 
Opportunities,  has  no  Right  to  complain.     I  concor  ii 
Lord  IIardwicke*s  Doctrine  fa  j,  in  fValmesl^w,  B<totk; 
and,  not  thinking  the  Charges  in  this  Instance,  thoi^  at 
some  respects  improper,  sp  gross  as  to  amount  to  Fraod, 
shall  refuse  this  Motion>  though  under  the  Circumstasccs 
without  Costs. 

f€j  2  Ati.  95. 


IS  14. 

June  14. 

Dec.  19. 

Examination 

<^  Defendants, 

Executors,  to 

h*b*^d  b"^^'  *®  Defendants  Anierton  and  Young,  two  Co-£xecnton 

the  Plaintiff,  a  Co-Executor,  under  a  Decree  to  account,  taken  ^y 
Commission  and  returned  to  the  Six  Clerk's  Office,  being  for  the  Benefit 
of  all  Parties,  the  other  Defendants,  Creditors  and  Legaieesj  entitled  to 
the  Benefit  of  it,  and  to  take  Copies. 

widt 


DYOTT  V.  ANDERTON. 

UNDER  a  Decree  for  an  Account  of  the  perseaal 
Estate  of  a  Testator  with  the  usual  Directions  for 
Examination  of  the  Parties,   the  joint  Examinations  of 
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wkfa  the  Plaintiff,  was  taken  upoD  lDterfx>gatories,  exhi- 
bhed  by  the  PlainUff ;  and  the  Examioation,  being  taken 
by  Commission,  was  returned  to  die  Six  Clerk's  Office  fa  j; 
and  received  by  the  Plaintiff's  Clerk  in  Court;  one  Clerk 
in  Court  and  Solicitor  v  being  concerned  for  the  Plaintiff 
and  those  two  Defendants.  The  Application  of  the  Gerk  in 
Court  on  Behalf  of  another  Defendant,  an  Annuitant^  for 
the  Examination,  in  order  to  make  a  Copy,  being  refused 
by  the  Plaintiff's  Clerk  in  Courts  a  Motion  was  made,  that 
the  Clerk  in  Court  for  the  Plaintiff  and  for  the  Defendants 
jiadttion  and  Y<mng  may  be^  ordered  to  deliver  to  the 
Clerk  in  Court  for  tlie  other  Defendants  the  joint  and 
several  Answers  and  Examinations  of  the  Defendants 
Anderton  and  Youngs  sworn  on  the  ^di  of  Aprils  18 14, 
to  Interrogatories  exhibited  before  the  Master  pursuant 
to  (he  Decree;  and  that  the  Plaintiff  may  be  ordered  to 
pay  the  Costs  of  the  Application. 

Mr.  Ilarty  in  support  of  the  Motion. 

Sir  Samuel  RomUly^  for  the  Plaintiff,  contended,  that 
the  regular  Course  was  an  Application  for  an  OflBce 
Copy ;  but  tlie  Defendants  had  no  Rtglit  to  the  original 
Examination. 


1&14. 


Dyott 
Aiti^nToir. 


The  Lord  Chancellor. 


A  Doubt  has  long  prevailed^  whetlier  either  a  Solicitor    Practice  for 

one  Solicitor 
the  Note  240,   referring  to  ^^^  ^j^^j^  j^ 

other  Orders,  and  the  Obser-  CQyrt  t©  \^q 
vations  in  Turners  Chaiic.  concerned  for 
Pt-ac.  Vol.  II.  72S,  upon  the  all  Parties  ad- 
mischievous  Consequences  of  mi  tied,  but  dis- 
the  Disregard  of  those  Or-  approved,  by 
j[^»j^^  the  Lord  Ckan^ 

cellar. 

Reason  of  (he  Practice,  to  prevent  the  Interposition  of  each  Creditor 
or  Legatee  ;'for  whicL  the  Lc4ve  of  the  Court  is  necessary. 
Vol.  HI.  N  or 


(a)  See  3  Ve^.  607.  Par- 
kiitsoH  v.  Ingram,  The  Com- 
mission ought  to  be  returned 
to  the  Six  Clerk.  See  the 
General  Order,  18lh  June, 
1668.  Ord.  in  Chan.  Ed. 
by  Mr.   Beanies,  350;  and 


DyoTT 
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1814.  or  a  Clerk  in  Court  ought  to  be  concerned  for  all  Parties ; 

and  many  Instances  have  occurred  of  great  Abuse  arising 
from  it :  yet  it  has  not  been  thought  convenient  upon  the 
i(Kt)t:iiT0N.     whole  to  put  an  End  to  that  Practice.    I  adopt  these  Pre- 
cedents more  out  of  Deference  to  that  Opinion  tlian  upon 
my  own  Judgment;  being  satisfied,  that  a  General  Rule, 
that  neither  a  Solicitor,  by  himself  or  his  Partner,  nor  a 
CJ^rk  in  Court,  should  be  employed  on  both  Sides,  would 
be  extremely  beneficial.     Tlie  Practice    has    prevailed 
upon  this  Reason ;  that  it  would  tear  the  Estate  to  IHeces, 
if  every  Creditor  and  Lq^tee  was  to  be  con^dered  a 
Party,  so  as  to  be  entitled  to  Costs ;  and  the  Practice  is, 
not  that  every  Creditor  or  Legatee  may  interpose  himself, 
but  that  he  shall  have  the  Leave  of  the  Court  to  get  what 
is*  called  the  Carriage  of  the  Cause. 

Upon  the  Right  of  these  Parties  to  call  upon  the 
Plaintiff's  Clerk  in  Court  to  put  the  original  ExaminatioD 
into  the  Hands  of  their  Clerk  in  Court  the  Practice  of 
the  Six  Clerk's  Office  must  be  ascertained. 


The  Lord  Chancellor. 

Dec.  19.  This  is  a  Motion,  that  the  Plaintiff's  Clerk  in  Court 

may  be  ordered  to  deliver  to  the  Clerk  in  Court  for  some 
of  the  Defendants  the  joint  Examination  of  other  De- 
fendants before  the  Master,  taken  undet  a  Decree.  The 
Fact,  though  it  does  not  appear,  is,  that  the  Interrogato- 
ries, under  which  this  Examination  was  taken,  were  filed 
by  the  Plaintiff;  and  the  Point,  made  by  the  Plaintiff's 
Clerk  in  Court,  is,  that,  the  Interrogatories  being  filed  bj 
him,  the  Examination,  taken  under  those  Interrogatories, 
is  put  into  his  Hands;  and  the  other  Defendants  have  no 
Right  to  liave  that  Examination  out  of  his  Hands,  or  a 
Copy  of  it,  for  the  Purpose  of  prosecuting  the  farther 
Objects  of  this  Suit;  and  the  Question  is,  whether,  the 

IBxaminafion 
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ExambatioQ  bebg  pat  into  his  Hands  on  Bdialf  of  the 
Ferson  exhibiting  the  Interrogatories,  any  other  Person 
^n  have  the  Benefit  of  the  Examination,  taken  under 
dlieni*  It  is  very  ^iq;ular,  if  that  cannot  be;  as  in  many 
Cases,  the  Plaintiff  having  obtained  a  Decree,  all  the 
•Defendants  become  Actors:  in  this  Case,  for  Instance^ 
under  a  Bill,  filed  by  an  Executor  for  the  Purposb  of 
administerti^  the  Assets,  every  Person  having  ran  Interest 
in  the  Property,  particularly  such  an  Interest  as  the  Per- 
sons, on  whose  Bdialf  the  Motion  is  made;  who  are  en* 
titled  to  Sums  of  Money,  ^1500  each,  to  be  carri^  to 
the  respective  Account  of  eadi  Family,  and  settled.  In 
such  a  Case,  the  Plaintiff  exhibiting  Interrogatories  for 
the  Examination  of  these  Defendants  witl|  the  express 
Purpose  of  establishing  a  Charge,  that  will  enable  him  Iq 
procure  Payment  of  the  Debts,  and  the  Legacies  of  diosa  - 

_  « 

very  Persons,  whom  he  has  broi^t  here  for  that^pur^ 
pose;  but  having  obtained  that  Examination,  refusing  to 
proceed  to  the  Effect  and  for  the  Purpose,  for  which  he 
exhibited  the  Interrogatories,  it  is  very  extraocdinary,  if 
the  Practice  requires,  that  die  Parties,  for  whose  Benefit 
those  Interrogatories  were  exhibited,  shall  not  have  die 
Benefit  of  those  Interrogatories.  ^ 


18 


n. 


17%. 


Dtott 

V. 

AirDs&xqx>. 


In  this  particular  Case  therefore  there  is  no  Difficulty, 
for  this  manifest  Reason ;  that  the  Mastef  has  considered, 
these  Defendants  as  Actors ;  and  thia  b  an  ExamjnatioD, 
which  has  been  pursued  in  the  Master's  pffiqef or  the  Be* 
jiefit  of  these  very  Defendants*  ^The  Examination,,  thoui^ 
put  in  upon  Interrogatories  exhibited  by  one  Party^^tfc^g 
for  the  Benefit  of  all,  1  tliink,  they  have  a  Right  to  the 
Benefit  of  it :  but  there  has  been  so  much  Dil^cuity  upon 
the  Practice^  that  the  Costs  must  be  gpv^  nt^  fS^ioit 
any  on*  ptrsonaQy,  but  out  of  the  £>tats« 


JC^« 


BEAUMONT 
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Jke.i$.  BEAUMONT  o.  MEREDITH. 

Society  for  fnt^HE  Bill  61ed  by  iome  Members  of  a  Society^  called  ' 
Relief  in  Sick-  X  the  <«  Benevoleot  Uiftioii  Sodetjr/  stated  iu  Esta. 
ness,  kc.  by  blMuneiit  in  1797,  for  tbe  Relief  of  the  Members  in  case 
Fu^rnuled  b  <>f  Si^^l^n^'  *°^  ^  ^^^^^  benevolent  Purposes;  tM  the 
Subscription  of  ^^"'^9  f^Mved  by  Subscriptions  of  the  Memliers  fbr  the 
the  Members,  Bene6t  <tf  tbe  Society,  in  AfigF,  1811,  amoont'ed  to 
considered  jf  1 150,  3  per  CenL  Stock,  standmg  in  ^e  Names  of 
merely  as  a  Trnstees;  aetting  forth  the  Articles,  limiting  die  Society 
Partnership,  to  sitty-dne  Members,  among  other  Regulations  declarii^y 
having  no  Coi^  ^^  ^  g^^^j^  ^^^  ^^^^^  1^  dissdved  SO  long  as  se^ 
pora  e  axa  jf^mi^^j^  wonld  support  the  same.  Tbt  Bill;  'allec^g» 
therefore  ^'^  ^^  Stock,  now  belonging  to  the  Society,  amounts 

against  the  tO'tfl39d:5^.  9per  €^if^.  standing  in  the  Names  of  die 
Trustees  by  sit  IMendients,  Mcteberr  of  ihd  Society,  and  '^TVustees 
some  Members  imder  the  Aitides,  who  bad  in  breath  of  tf^e  Articlei  sold 
for  an  Account,  oat  Fiat,  and  pmce^ded  to  cfissblvethe  Society^  prayed 
alledgingaDis-  .a  Accmntand  In}aDc6<m;  and  that  the' Defendants  may 
.    '      be  decreed  to  replace  the  Stqck.  ' 

Articles,  all 

other  Members       ^^  ^^  ^  DefSmdanta  by  their  Answer  stated,  that 

must  be  Parties,  they  had  retained  Snms  specified  as  thehrShairea  of  the 

Trnst  FWnds^cemdiag  to  the  Division  made  on  the  Dis** 

s(dtttion  of  the  Society.    All  tbe  odief  Members,  except 

the  Phindft,  bad  receir^  their  Shares,  and  the  Plabi* 

tifinSiares  ^eie  in  Comrt. 

A  Motion,  that  dm  fire  Defendants  mt^  be  ordered  to 
pay  iiico  the  9ank,  m  Trnst  in  die  Cause^  the  Sums  ad- 
mitted by  dieir  Answers  be  retahed  by  theni>  having 
been  reAised  by  die  Vice-Chancellor^  was  repeated  before 
the  Lord  Chancellor. 

-      '        '  Mr. 
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Mr.  Ilari,   and  Mr.  Wakefield,  in  rapport  of  the 
Motion. 

Mr.  PhUUmortf  for  tht  Defendants. 


Beavmovt 

V. 

MiE&DXTIf. 


The  Lord  Chancsllox. 

Tbb  Society  can  be  considered  in  tbis  Court  only  ts  a 
Partnership ;  and  neither  has,  nor  can  have,  a  Corporate 
Character.  The  Bill  is  therefore  to  be  considered  merely 
99  insisting,  that  the  Partpership,  which  b  asserted  to  bate 
eiistedy  shall  be  con^dered  as  continuing  to  exist;  and 
therefore  that  these  Sums  are  to  be  brought  into  Court  ;• 
though  throughout  the  Pleadii^  this  Society  b  treated  aa 
having  much  more  of  a  Corporate  Character  than  can 
belong  to  them* 

Of  the  only  two  Cases  I  remember  of  thb  Sort,  com* 
ing  to  a  Hearing,  the  Fate  was  thb:  Lord  nuflcw  m 
one  Instance  fa^,  and  I  in  the  otberf  i^,  discovered,  that 
the  Society  eiisted  upon  Principles,  wlkfa  with  reference 
to  the  Amount  of  the  Number  of  Snbscribeiii  and  the 
Nature  of  the  Subscriptions  made  die  whole  a^  Bubble; 
and  the  only  Relief  therefore^  that  could  be  administered, 
was  by  dissolvii^  the  Society,  and  givfaig  to  each  Mem* 
ber  a  Proportion  of  the  Sums,  subscribed  for  Purposes, 
which  from  the  Nature  and  Object  of  the  Society  could 
not  possibly  be  answered 

Among  the  Provisions  of  these  Articles  b  thb  material 
one ;  that  the  Society  should  never  be  dissolved  so  long  aa 
seven  Members  would  support  the  same. 


If  the  Title  of  the  Plaintiffii  b  cleariy  admitted,  and  a 

(a)  Buckley  v.  Cater ^  $tat-  ^b)  Pcarce  yg.,  P^J^r,  17 

cd  17  Vcs.  15.  Ves.  I. 

N  3  dear 


Ut 
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Bkaumovt 

•  r. 
Me&xdith. 


deir  Breadi  of  Trust  is  admitted,  the  Court  will  inttrfcre 
on  Motion,  in  the  first  Instance :  but  for  audi  Interposi- 
tion the  Case  must  be  clear;  and  is  it  upon  thb  Record 
clear,  that  the  Plaintifli  must  have  a  Decree  at  the  Hear- 
ing ?    These  Defendants  are  in  the  same  Situation  as  tbe 
other  forty-seven,  who  have  got  their  Shares ; .  whether 
properly  or  not,  depends  upon  the  Clause  I  have  read: 
but  what  b  the  Result  of  that  Clause  this  Record  does  not 
say.    A  Trustee,  as  a  Member  of-  the  Sodety^  has  as 
'much Right  to  withdraw  from  the  Sodety  as  aoy  one  else; 
and  to  take  his  own  Proportion  of  the  Fund,  if  it  can  be 
distributed.      It  is  said,   the  Circumstance  of  being  a 
Trustee  may  distinguish  the  Case;  and,  I  agree,  it  mar. 
If  the  Artides  provide,  that  all  die  Members  shall  remain, 
and,  either  positively  or  negativdy,  that  no  Member  seced- 
ing shall  have  a  Proportion  of  the  Fund,  the  Effect  may 
be.  that  the  Trustee  shall  restore  the  Fond,  to  he  &tn- 
buted  among  the  few  Members  remaiuing;  if  that  is  the 
true  Construction  of  these  Articles.    The  Caae  however, 
as  it  now  appear  ..is  tiot  that,*  but  the  Case  of  Plaintiflb, 
suing  on  Behlilf  of  themselves  and  all  the  other  Mem- 
bers; and  the  Pl^tiffs,  so  suing,  have  no  Rig^t  to  come 
against  these  Defendapts  without  bringing  io  the  other 
forty-seven;  who  must  be  brought  here  upon  the  same 
Ground  as  these  Defendants^ 


Therefore  without  more  of  Averment  and  Admissioa  I 
caniK)t  order  these  Sums  of  Money  to  be  brought  into 
Court. 


The  Lard  Chancellor  refused  to  give  Costs;  and 
observed,  that  be  did  not  allude  to  Friendly  Societies  in 
general ;  hot  the  Objects  of  such  Societies  as  these  are  of 
a  Nature  that  no  Court  of  Justice  could  ezecole. 


DOBBYN^s 
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1814, 
DOBBYN's  Case.  Dec.  22. 

ARTICLES  of  the  Peace  were  exhibited  bj  a  mar-    Order  for  Sc- 
ried Woman  against  her  Husband;  stating  persona!  c^^'^y  under  a 

ill  Usage  of  a  very  aggravated  Nature.  ^^".^  ""^  ^"PP^** 

caxit  on  Arti- 

.  •  clcs  bv  a  Wifb 

The  Lady  appeared  in  Court ;  and,^  being  sworn  by  the     ^  •    4.  u 

Register^  who  read  the  Articles  to  her,  was  examined  by  (fusj^aad 
llie  Lord  Chancellor  as  to  the  Truth  of  them. 


Mr.  BKgh  moved  for  the  Writ  of  SupplicavU;  and 
upon  a  Suggestion  of  the  Circumstances  of  the  Husband, 
required  Security  from  him  in  ^1000,  with  two  Sureties 
in  ^500  each ;  citing  HeyiiLS  Cu€(a). 

The  Lord  Chancellor  made  the  Order  for  the  Writ 
to  issue^  as  prayed. 

(a J  Ante,  Vol.  IT.  182. 


1S14, 
Rolls. 

HILL  V.  HILL.'  Feb.  a.  7. 


JEREMIAH  Hill  by  his  WUI,  dated  the  2d  of  ^«-     Interest  from 

gmt,  1809,  after  giving  different  Lqpicies,  proceeded- Testator's 
as  follows:  Death  «pon 

Legacies  to  his 

Grandchildren  by  Implication:  the  Object  being  a  Provision  and 
Maintenance  for  the  Legatees,  described  as  Infant  Orphans,  and  some 
of  them  illegitimate.'  *     *         '  .»    ' 


N  4  "I  give 
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X814.  ''  I  give  and  bequeath  unto  Mary  Ann  Hill,  MtitiUM 

«.  **  lydia  Hill,  Edward  Jeremiah  Hill,   and  Pewelcpe, 

^  ''  die  four  legitimate  Children  of  my  late  Son  Thomas 

HiLi«        ^'  Hill,  deceased,  by  Ann  Hill,  late  bb  Wife,  now  hb 
'<  Widow,  ^8000  each,  and  to  Thomas  Hill,  the  eldnt 
^  illegiumate  Child  of  my  said  deceased  Son,  £\OfltX^ 
**  and  to  Charles  Hill,  the  odier  illegitimate  Child  of  nj 
^  said  deceased  Son,  £6000,  the  same  L^aciea  or  Siiin» 
^  to  be  considered  as  vested  Interests  in  all  of  the  said  w 
^  Children  respectively  on  their  attaining  respectively  tlie 
^  age  of  twentjHMfie  Years  or  dying  under  that  Age,  wsi 
^  leaving  Issue  of  their  respective  Bodiea  lawfirily  bcgo^ 
*'  ten ;  and  it  is  my  Will,  that  in  the  meah  Tune  andeotX 
^  'tfiey  shall  attain  respectively  as  aforesaid,  their  said  rs* 
*'  spective  Legacies  shall  be  pipd  into  the  Hands  of  fffA 
*^  Ham  Tanner,  of  Bristol,  Gentleman,   end  WHSofs 
**  Perry,  of  the  same  City,  Wine-Merchent,  their  Eie? 
^  cutors  or  Administrators,  as  Trnsteea  for  dw  and  QA* 
^*  dren,  and  shall  be  by  them  laid  out  in  the  Govcnuneal 
^'  Stocks  or  Funds,   or  in  such  other  public  or  pMls 
^'  real  or  personal  Securities,  as  they  stiaU  think  proper, 
<'  and  the  Interest,  Dividends,  and  l^rofita,  of  aucb  re^eG> 
*'  tive  liCgacies  shall  \3te  by  them  applied  fi  the  Maiols- 
'^  nance  and  Education  of  the  said  respective  Chiidm  of 
''  my  said  deceased  Son,  or  in  their  placiptg  out  and  Ad- 
*'  vancemept  in  the  Wprld,  or  otherwise  be  accumalatej 
^*  for  their  Benefit  at  the  Discretion  of  my  said  Tnisteei; 
'*  and  in  case  any  or  either  of  the  said  six  Children  of  ny 
**  said  deceased  Sou  shall  happen  to  die  und^r  tfa^  Agt 
^'  of  twenty-ope  Years  and  without  leaving  Issue  of  didr 
''  respective  Bodies,  lawfully  begotten,  tb^  it  b  my  WiS^ 
^*  that  the  Legacy  or  Lq;acies  of  such  Child  or  ChiMicn 
^*  so  dying,  lyith  the  "unapplied  Interest  diereof,  if  aaj, 
**  shall  from  time  to  time,  and  as  often  as  it  shall  happen, 
«<  go  to  and  be  divided  amongst  die  Sivvivora  er  Survivor 
^  or  others  or  other  of  the  said  six  ChSdren,  to  be  vested 
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in  them  retpecliy^Iy   upon   their  attaining  dicir  aaid         1814. 
**  respective  Ages  of  twenty- one  Yeacs  or  dying  iindrr  JT^ 

**  that  Age  and  leaving  lawful  Issue  as  aforesaid ;  but  in  ^^ 

''  case  all  of  them  shall  die  under  thi^t  Age  without  leav-  Hiti. 
'^  ing  lawful  Issue  as  aforesaid/  then  he  gave  and  ber 
queathed  over  the  said  aeveral  Legacies  or  Bequests  ao 
given  to  them  as  aforesaid,  together  with  the  unapplied 
Interest  thereof,  if  any ;  and  he  declared  his  Will,  that 
the  said  Trustees,  their  Executors  and  AdminiitratofSy 
jsball  and  may  from  time  to  time,  during  the  Minorities  of 
the  said  four  Children  pf  his  Son  Tham^$  Hiilt  deceaaed» 
pay  or  advance  to  tiieir  Mother  jlnm  Hill  the  Intereet, 
Dividends,  and  Produce,  of  their  respective  Legacies  or 
Bequests  hereinbefore  given  to  tliem  as  aforesaid,  or  so 
much  thereof  as  they  shall  think  proper  to  be  by  her  the 
said  jfnm  Hill  laid  out  in  the  Maintenance  and  Education 
of  htr  said  four  Children  respectively  at  ber  Discretion ; 
lind  ber  Receipt,  8u»  shall  be  sufficient  JDiscbarge,  8wc. 

The  Bill,  filed  on  Behalf  of  the  six  Infimt  CbiUreu  of 
J^omas  Htil,  aliedging,  that  upon  the  Death  of  their  late 
leather,  who  died  insolvent,  the  Testator,  their  Grand* 
^tfaer,  lock  ujpon  himself  dieir  Care  and  Maintenance, 
prayed  Payment  of  their  LegacieS|  with  iMerest  from  die 
D^th  of  the  TesUtor. 

The  Answer  of  the  Execiitom  submitted,  that  Tanner 
and  Perry,  on  Behalf  of  the  J'laintiffs,  wiere  only  entitled 
to  Payment  of  H^evr  Legacies  at  thf  find  of  twelve 
Calendar  Months  from  the  Death  of  the  Testator,  and 
to  Interest  to  be  cpmpute^  frona  ikf  ^piration  of  that 
Time. 

Sjr  Samutl  BomiUy,  and  Mr.  Bill,  for  tbe  PlaintiA.   > 


Th 


186  CASES  IN  CHANCERY. 

1814r.  These  Legacies  are  given  to  tbe  Orphan  Cbildreo  of 

^'^  the  Testator's  Son,  who  died  insolvent,  two  of  diem  de- 

^  scribed  as  illegitimate,  and  therefore  to  be  presumed  vritb- 

IIiLL.  ^"'  *  Provision,  for  their  immediate  Support.  Tbe  Ex- 
ception^ in  favor  of  a  Child,  to  tbe  general  Rule,  that  t 
Legacy  carries  Interest  only  from  the  End  of  a  Year  after 

the  Testator's  Death/ upon  the  moral  Obligation  oft 

■»  • 

Parent'  to  support  his  Child,  has  not  beeo  extended  to 
Orandchildren^  or  illegitimate  Children  fa^;    but,  wfaoe 
the  Testator    has  placed   himself  in  loco  Parentis^  of 
M'bich  this  Wiir  affords  the  strongest  Evidence,  tbe  Infe- 
rence is,  that  be  intended  Interest  to  commence  immedi- 
ately ;  though  the  Legatee  may  be  bis  ill^itimate  ChSd, 
of  Gh^ndchild :  Beckford  v.  Tohin  (b) ;  the  Reasoning  of 
i^hich  Case  applies  strongly :    Lord  Hardwicke  consi- 
dering/that  without  this   Construction    the  ChiU,  if  Im 
died  withm  tbe  Year,  would  have  no  Mainteaance,  and 
whoever  bad  maintained  him  would  have  lost  lus  Moner. 
In  Jcherley  v.  Wheeler  (c)  also  the  Court  collected  tbe 
Intention  to  give  Interest  from  the  Circumstances,  where 
it  was  not  expressed. 

Mr.  jEfar^,  snd  Mr.  Wetherell,,  for  the  Defendants,  the; 
l^xecuWrs* 

This  cannot  be  distinguished  from  the  common  Case  of 
a  Legs^cy  payable  indefinitely ;  no  Time  being  fixed  for 
that  Purpose.  In  Beckford  v.  Tobin  tbe  Trust,  to  be 
executed,  commencing  at  the  Moment  of  the  TeitatoT^s 
Death,  required  Funds  immediately  productive.  Tiese 
Legacies  are  given  to  tbe  Children ;  and  Trustees  are  in- 
terposed merely  to  receive  the  Legacies  for  diem,  as 
Infants,  who  could  not  personally  receive  them.  The 
Discretion,  with  which  the  Trustees  are  invested,  as  to 

(aj  Crickett  v.  Dolby^  3  (h)  1  Ves.  308. 

^«..10.  (c)  1  P.  Will.  783. 

*  '  '  Maintenance, 
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Maintenance,  indicates,  that  the  Testator  thought  (he  Lega- 
tees had  other  Sources  of  Support.  The  Trustees  have 
DO  Trust  to  execute  until  Payment  of  the  Legacies ;  %Yhich 
can  be  claimed  only  at  the  End  of  the  Year. 

Sir  Samuel  RomiUyt  in  Reply. 

The  Case  of  Beckford  v.  Tobin,  which  has  never  been 
shaken,  is  expressly  recognised  in  Lorsndes  v.  Lowndes  (a); 
and  (|i*tinguished.  The  Support  of  tbes»  Children  appears 
to  be  the  primary  Object  of  the  Testator ;  who,  contem- 
plating the  Possibility  of  their  acquiring  future  Fortunes, 
might  very  naturally  provide  for  such  an  Event,  still  con- 
sidering himself  in  loco  Parentis. 
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Tfie  Master  of  the  Rolls  said,  there  was  no  solid 
Distinction  between  this  Case  and  Beckford  v.  Tobiu ; 
and  therefore  the  Interest  must  be  calculated  from  the 
Testator's  Deatli. 

CaJ  15  Ves,  301. 


1814. 
Hill 

V, 

Hill. 


Feb.  7. 


WESTERN  V.  RUSSELL. 


18U. 

Rolls. 

Kov.  10.  1-i. 

21. 

THE  Object  of  this  Sdt  was  to  obtain  the  specific     Contract  for 
Performance  of  a  Contract  to  purchase  an  Estate,  Land  within  the 

ind  a  Conveyance  from  the  Heir  of  WUltam  Russell,  the  Stai.  of  Fraud* 

(s.  4.)  by  a 
Letter,  signed  by  the  Vendor,  combined  with  his  Proposal  by  a  Note 
in  the  third  Person,  specifying  the  Price. 

Inadequacy  of  Consideration  no  Ground  for  resisting  the  Execution 
of  a  Contract  to  sell;  the  Vendor  not  being  under  any  Incapacity,  De- 
ficiency of  judgment,  or  led  by  Accident  or  Design  into  a  Misappre- 
hension of  the  Value. 

Defect  of  Title  to  a  considerable  Part  of  the  Estate,  though  a  good 
Objection  by  the  Purchaser  to  a  specific  Performance,  not  by  the 
Vendor. 

Vendor. 
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Russell. 


Vendor.  The  Bill  stated,  that  Russell  in  the  Coone  of  a 
Treaty  \iritb  the  Plaintiff,  Harvey  tii£bnii«d  him,  tht  Ae 
Plaintiff  Western  must  have  the  firsl  Ofier ;  and  accm- 
ingly  sent  Western  by  Harcejf  a  NiOte  in  the  folkmiig 
Words : 


''  Mr.  i2u«5e7/ presents  bis  Compliments  to  Mr.  ffofcn; 
''  begs  leave  to  inform  him,  Mr.  Harvey  of  Frem$ig  hs 
'^  applied  to  him  for  the  Purchase  of  die  Watering  Fan 
**  at  Kelvedon,  for  which  Mr.  Russell  is  to  receive  ;£4700; 
''  but,  if  Mr.  Western  chooses  to  have  the  Farm  atlk 
''  Price  mentioned,  Mr.  Harvey  will  decline  the  Punkv 
'<  in  his  Favour.    Jtdy  5,  1809." 

The  Bill  farther  stated,  that  Western,  having  by  a  Letter 
to  Russell  accepted  the  Terms,  received  from  iun  tbe  fol 
lowing  Letter : 

^*  July  1 1.  Dear  Sir,  I  have  just  received  yours;  sod 
''  am  glad  you  have  determined  to  purchase  the  WetiriBS 
''  Farm,  as  I  think  it  will  be  an  Accommodation  (o  job. 
*'  I  fear  you  will  find  but  Uttle  Timber  upon  die  Estste; 
^^  whatever  there  may  be  is  at  your  Service  included  iq 
**  the  Purchase  Money.  I  have  written  to  Mr.AfA 
"  ton  ;  who  will  confer  with  Air.  jimold  respectaf 
'<  the  Title ;  and  I  will  write  to  Mr.  Harvey  to  iofona 
^  him  you  have  agreed  to  purchase  the  Estate.  IreauBy 
•'  &c.  William  Russell." 


Russell  died  a  Year  and  a  Half  afterwards.  Tbe  al- 
ledged  Letter  of  the  Plaintiff,  accepting  the  Fropossl,  not 
being  proved,  the  Defence  was  the  Statute  of  Fraodii  lo* 
adequacy  of  Consideration,  and  the  Defendant's  InabUitj 
,to  make  a  Title  to  a  considerable  Part  of  the  Estate. 
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Sir  Samuel  Homillif,  and  Mr.  Benyon,  for  the  PlaintifTs, 
contended^  that  this  was  a  deaf  Case  for  a  specific  Per- 
formance upon  the  Letters^  forming  an  Agreement  ac- 
cepted. 

Mr.  Leach,  Mr.  Bell,  and  Mr.  Buller,  for  the  De- 
fendant. 

Here  is  no  Evidence  in  Writing  of  the  Plaintiff's  Ac- 
ceptance of  the  Proposal  to  sell :  the  Letter,  by  which,  as 
is  alledged,  the  Plaintiff  signified  his  Acceptance,  not  be« 
ing  produced  :  but,  admitting  such  a  Letter,  it  could  not^ 
combined  with  a  mere  Note  iu  the  third  Person,  form  an 
Agreement  «gned  within  the  Statute  of  Frauds  (a) ;  and 
the  subsequent  Letter,  x\\e  only  Paper  signed  by  Russell^ 
has  no  Reference  to  his  preceding  Note. 

Taking  these  Papers  however  to  form  an  Agreement 
conformable  to  the  Stfitute,  there  are  other  Objections  to 
a  specific  Performance  :  Ist,  That  a  Title  cannot  be  made 
to  a  considerable  Part  of  the  Estate :  £dly,  The  gross  In- 
adequacy of  the  Consideration*  There  is  no  Decision, 
that  a  Contract  to  sell  for  a  tenth  Part  of  the  Value  shall 
be  enforced  her« )  though  a  Court  of  Law  cannot  meddle 
with  such  Considerations ;  and  the  Case  of  Mortlock  v. 
Buller  (b)  contains  much  Argument  against  such  an  Exer- 
cise of  this  Jurisdiction.  Can  a  Court  of  Equity,  pro«* 
fessiog  upon  conscientidusXi rounds  to^  relieve  against  the 
Defect  of  the  legal  Remedy,  aid  a  Man  in  an  Attempt  b\ 
taking  Advantage  of  Ignorance  to  obtain  an  Jt'state  for  a 
tenth  Part  of  iu  Value  i 

Sir  Samuel  Romilli/,  in  R^ply. 


1814. 


WESTEttW 

V. 
RVSSSLL. 


Ca)  Stat.  29  Ch.  2.  c.  3. 
Morison  v,  Ttirnour,  18  I'es. 


i7>,  and  thp  RtiVrenccs. 
(b)  10  Fes.  ^92. 

Mere 
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Western 

RVMELL. 


Mere  Inadequacy  of  Price,  if  it  had  been  proved,  is 
DO  Ground  for  refusing  a  fpeci6c  Performance.  It  was 
much  pressed  certainly  m  Mortlock  v.  BuUer\  but'the  Ar* 
gument  received  no  Countenance  from  the  Lord  Chan- 
cellor ^  who  decided  the  Case  upon  m  verj  different 
Ground,  with  perhaps  aome,  Refinement ;  mnd  in  WhU 
V.  Damon  (a)  the  same  Lord  Chancdior  dcdded,  that 
Inadequacy  alone  is  no  Reason  whatew  againtt  executiog 
a  Contract* 


The  Objectioo  upon  the  Statute,  that  the  last  Letter  is 
not  suiBciently  connected  with  the  two  foimer,  meaas,  I 
presume,  that  the  Price  does  not  appear  upon  ^  last: 
but  in  these  Cases  all  the  Letters  are  to  be  taken  Cogelkr 
as  the  component  Plvts  of  an  entire  Agreenoent  The 
Court  is  required,  as  a  Jury,  to  aay,  whether  this  Letler, 
does  or  does  not,  refer  to  the  others ;  and  upon  tfaa^  as  s 
Conclusion  of  Fact,  there  can  be  no  I>oabt.  Tlie  Accept- 
ance is  in  Writing,  as  well  as  the  Proposal :  bat  itisosly 
necessary  to  sliew  an  Agreement  in  Writing,  binding  the 
Party  to  sell ;  an  Agreement  by  the  Party  to  be  cfaaigsd; 
and  that  is  done  by  producing  this  Letter  of  the  IKb  of 
Jultf\  which,  being  signed,  removes  the  Otgection  bm 
the  Form  of  the  Note  in  the  third  Person  (b). 


The  third  Objection,  that  the  Court  will  not  decree  (he 
specific  Performance  of  a  Contract,  which  cannot  be  el^ 
cuted  on  the  other  Side,  froni  a  Defect  of  Title  as  to  t 
material  Part,  though  a  good  Objection  by  the  Purdmer) 
cannot  be  mised  by  the  Vendor;  whose  Heir  isitqasti 
to  convey  all,  that  his  Ancestor  contracted  to  adl. 


(a)  7  Ves.  30. 


(h)  Morison  y.  Turuv, 
18  Ves.  175. 
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The  Master  of  the  Rolls. 

As  it  is  of  great  Consequence  to  preserve  an  Uoifor* 
mity  of  Decision  upon  the  Statute  of  Frauds,  I  shall  con- 
sider, how  far  these  Letters  can  be  jsaid  in  Conformity  to 
.die  Cases,  that  have  been  decided,  to.  constitute  an  Agree- 
ment. 


1814, 


The  Master  of  the  Rolls. 

The  first  Qaestion  iu  this  Cause,  and  the  only  one,  on 
which  any  Doubt  can  be  entertained,  is^,  whether  the  Let- 

• 

ter  of  the  11  th  of  July  from  RuiieU.cm  be  coupled 
with  the  Proposal  to  him  of  the  5th;  so  as  to  enable 
the  Court  to  say^  it  wa^  upon  the  Terms  contained  in 
such  Proposal  that  Rusidl  fgf^fid  to  sell  the  Estate.  I 
think,  his  Letter  plainly  implies,  that  he  had  offered  to  sell 
upon  some  Terpis^  in  which  he  understood  the  Plaintiff  to 
have  acquiesced ;  for  it  ,is  evidently  pot  an  Assept  to  any 
Terms  then  first  proposed  to  him.    It  ti^gins,  thus : 


Western 

V. 
RuSSELXi* 


Aa».  21. 


€€ 


€€ 


^  I  am  glad,  you  have  determined  to  purchase  the  Tfa*^ 
tering  Farm;"  and  concludes,  *^  I  will  wri^  to  Mr. 
Harvey  to  uiform  him  you  have  agreed  to  purchi^  the 
''  Estate." 

«  *  • 

Determination  and  Agreehient  upon,  the  Part  of  the 
Plaintiff  to  purchase  do  seem  necessarily  to  presuppose 
some  Proposal  |o  sell ;  for  it  would  be  absurd  to  speak  of 
an  original  Proposal  from  the  Plaintiff  as  a  Determination 
and  Agreemient,  bringing  the  Business  to  such  «a  Close, 
as  that  it  only  remained  to  the  Solicitors  to  confer  upon 
the  Title.  This  Letter  therefore  clearly  implies  an  ante- 
cedent Proposal,  to  which  it  is  an  Assent.  As  to  the  Na- 
ture of  the  Proposal  there  is  no  Controversy.  It  is-  in 
Russeir%  Handrwriting ;  and,  coupling  that  with  the  Let- 
ter, 
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Westeev 

V. 
RUSSBLL. 


ter,  tfiey  ftmomit  to  an  Ajgnemitiif  wigatA  by  die  Party 
to  be  charged  widlin  the  4th  Sectioa  of  the  SCatate  of 
Fraudi. 

After  the  Casea^  that  have  been  detennioedf'a^,  I  sboaid 
hardly  be  at  liberty,  notwithstandiiig'  the— comidertble 
Doubt,  thrown  upon  that  Point  by  Lord  Rtdndahd), 
to  refuse  a  specific  Perfomanca  upon  the  Ground,  ditf 
there  was  no  Agreement  signed  by  the  Party,  seeking  a 
Performance ;  even  if  that  were  the  Case  here  ;  which  it 
is  not.  Independent  of  the  Admission  in  the  Ansvcr 
there  is  an  Acknoifrledgment,  signed  by  die  Deieoduit, 
that  the  Plauititf's  Letter  to  him  contained  an  Agree- 
ment for  the  Purchase.    Then  can  the  f>efen(fauit  coatead, 

m 

that  there  is  no  Etirieilce  of  the  Existence  of  sock  sa 
Agreement  on  the  Plaintiffs  Part  i 

It  is  then  said,  that  th^ie  is  a  considerable  PoriioD  of 
Ibis  Estate,  to  which  lio  Tide  can  be  marie  ;  and  therefore 
there  can  be  no  Execution  of  the  Contract.  That  D^ 
fence,  simply  so  stated,  is  quite  new  in  the  Mouth  of  tbc 
Vendor.  It  is  not  necessary  here  to  deterinuie,  wbetber 
under  any  Circumstances  of  Deterioration  to  the  remaio- 
ing  Property  the  Vendor  can  be  eEeinpted  frooi  the  Obli* 
gation  of  conveving  that  Part,  to  which  a  Tide  caa  br 
made :  but  the  Proposition  is  quite  untenable,  that,  if 
there  is  a  considerable  Part,  to  which  no  Title  can  hi 
made,  the  Vendor  is  therefore  exempted  from  the  Neces- 
sity of  conveying  any  Part. 

It  is  dien  alledged,  that  the. Estate  was  sold  greody  Iw- 
low  its  fair  Value ;  and  upon  that  Ground  there  can  be  do 
specific  Performance.      Here  again  it  is  unnecessaiy  to 


(aj  Huddlestwi  v.  Brw- 
cof,  11  V^s.  583.  591  ;  and 
Stratford  y.  Bosuorthy  ante. 
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dktennine,  as  a  general  Question,  whether  Inadequacy  of 
Price  mighty  or  night  uot,  be  a  Grouud  for  refusing  Per* 
formance :  the  Case  before  the  Court  being  that  of  the 
Proprietor  of  an  Estete,  not  alledged  to  have  been  under 
any  Incapacity,  or  DeBciency  of  Judgment,  or  to  have 
bten  led  by  Accident  or  *  Design  into  a  Misapprehensioa 
of  the  Value.  On  one  Side  we  see  a  Vendor  setting  his 
own  Price ;  obtaining  it ;  living  a  Year  and  a  Half  after 
the  Completion  of  die  Bargain ;  and  never  expressing  any 
DissatisfactiosH  but  accusing  .the  Purchaser  of  Delay : 
on  the  ofher  here  is  the  Testimony  of  one  Farmer;  who  ia 
April,  1814,  looka  over  the  Estate;  and  says,  that  in  his 
Judgment  that  Estate  must  in  1809lave  been  worth  nearly 
double  the  Price.  'The  Court  would  treat  Men^s  Contracta 
with  great  Levity,  if  on  such  a  State  of  Circumstances  it 
^buld  refuse  to  carry  them  into  Execudbn. 
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As  to  the  Lapse  of  Time,  it  is  clear,  the  Parties;-coii* 
tinned  to  treat  lo^g  after  the  Expiration  of  the  Period 
£rst  fixed  upon,  and  very  near  up  to  RtuseWa  Death. 
That  therefore  affords  no  Ground  for  refusing  the  Decree^ 
ivhich  the  Plabtiff  prays. 
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Rolls. 

1814, 

Under  a  Co- 
veiMint  lo  a  re- 
tiring Partner 
as  soon  as  con- 
veniently could 
be  to  pay  the 
Debts  and  in- 
demnify him 
against  them^ 
broken  by  the 
Death  of  the 
Covenantor, 
leaving  Debts 
undischarged, 
those  Debts, 
paid  by  the 
other,  a  Debt 
by  Specialty ; 
against  ivhich 
the  Administra- 
tor cannot  re- 
tain his  own 
simple  Con* 
tract  Debt;  as 
he  may  a  Debt 
in  equal  De- 
gree. 


MUSSON  V.  MAY. 

BY  a  Deed,  dated  the  20ih  of  Jpril^  1 807^  <fi88olvin|r 
the  Partnership  between  tbePlaiotijBrand  John  May^ 
the  naintiff  assigned  to  May  all  his  Inter^t  io  a  Lease, 
the  Partnership  Efiects,  Stock  in  Trado>  outstanding. 
Debts,  &c.  in  consideration  oiF  two  Promissory  Notes,  for 
«£4(X)  and  £200,  payable  to  (he  Plaintiff,  or  bis  Older,  at 
two  and  four  Months  after  Date ;  and  the  Deed  contained 
a  Covenant,  that  May^  Us  Executors,  &c.  AmU  and  will, 
ai  soon  as  conveniently  may  be  after  the  Execution  thereof, 
well  and  truly  pay,  or  cause  to  be  paid,  all  and  every  the 
Debts  and  Sums  of  Money  now  due  and  owi^g  from  the 
said  Co-partnership  or  joint  Trade  to  any  Person  or  Per- 
sons whomsoever,  and  also  shall  and  will  well  and  tnilj 
pay  the  aforesaid  Rent,  and  perform  all  and  8ingiilar>  the 
Covenants,  &c.  mentioned  in  the  said  Lease,  8cc.;  and 
will  indemnify  the  Plaintiff,  his  Hem,  &c.  of,  from,  and 
against  the  said  Debts  or  Soms  of  Money,  the  Payment 
of  the  said  Rent,  &c.  and  all  such  Covenamts,  Losses 
Charges,  and  Expences,  as  shall  or  may  be  recovered 
against,  sustained  or  expended,  or  become  payable  by  or 
from  him  or  them  for  or  by  reason  or  means  of  the 
Non-payment  or  Non^performaiice  thereof  respectifelj, 
or  for  or  by  reason  or  means  of  Plaintiff^s  Name  being 
made  use  of. in  aiiy  Action,  Suit,  &c.  relative  to  any  Debts, 
Matters,  &c.  concerning  the  said  joint  Trade  in  any  Man- 
ner howsoever;  with  a  Provision  for  the  Plaintiff  to  re- 
enter upon  the  said  assigned  Estate  and  Premises  on  Non- 
payment of  the  said  Sums  of  .£400  and  £2O0 ;  and  an 
Indorsement  on  the  Deed  declaring,  that,  if  any  Loss 
arises  firom  bad  Debts,  each  Party  is  to  pay  a  Proportion 
of  it. 


May 


Mudf# 
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Mit/i4iti  Si\  October,  1 807,  lotiBttate  i  tetivmg,  PaKnAr-  . f  Mf . 
sbip  DeUi  uudisfchargeA.  :The  PUintiff,  beiogapptied  |p 
by  ihefiGreditors,  cdled\oii  4lie  Administrator  of  May  io 
dbcb&f^e  them  >Mi' puniUaiice  of  the  Covenant  ;'4uid  on  Us  .MAt. 
Refttsd  paid,  •  ion  j^the  4th  of  JoHuaty,  1808,  a  Debt ;  bf 
£35^.Bm:(UI.  far^Goodi  sold  Id  the  Pifrtnenhip;  adjl, 
bavii^  afterwank  paid  aoihe  other  Debts  also  for  Gociis 
sold  to  the  Partnership,  filed  the  Bill,  claiming  io  be  ib- 
imbiirsed,  and  to  base  the  other  Debts  of  the  Part!kersbi[> 
paid  out  of  die  Assets.  \ 

m 

The  Defendant  by  his  Answer  claimed  to  retain  out  of 
the  Assets  a  Debt  of  <£400,  secured  to  him  by  the  In- 
testate's Bond  in  October^  1806,  and  £150  Money  lent  to 
the  Inteatate  upon  :bi8*  tNote,  dajted  the  17th  of  June, 
1807. 

Sir  Samuel  Romilljfy  and  Mr.  fVitithrop,  for  the  Plain- 
tiff, argued,  tliat  the  Plaintiff  was  at  the  Death  of  the  In- 
testate a  specialty  Creditor  under  the  Covenant;  which 
attached- -immediately  upon  the  Eiecution  of  the  Deed; 
and  at  any  llnie,' 'while  a  Debt  remained  undischarged, 
gave  a  Right  of  Action,  which  could  not  have  been  met 
by  a  Plea  of  Non  Damnijicatus :  the  Liability  constitutinl; 
the  Injury.  Fin.  Ab.  Tit.  Exec.  Q.  (a).  Cox  v.  Jo* 
teph(a). 

Mr.  tlart,  and  Mr.  Parker,  for  the  Defendant 

There  was  no  Breach  of  the  Covenant  until  January,    . 
1 808 ;  when  the  Plainfiff  was  damnified :   at  thkt  Thne 
the  Defendant  was  justified  in  retaining  his  own  Debt ; 
s^ld  the  Covenaat.couId  not  be  pleaded  to  an  Action  even 
for  a  simple  Contr^c^  j^ebt.    The  clear   Result  .of  the 

(a;  5  Term  Rep.  B.  JR.  307.  '     *      * 
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tftti.         Autlioiities  18,  thit,  where  a  Covenant  by  Way  of  Jnlem- 
M^^"^  nity  has  not  been  broken  in  the  Life  of  tbm  Covcnaotor, 

^  his  Executor,  administering  the  Asseu  among  simple  Coo- 

May.  ^''^^  Creditors,  cannot  be  affected  by  subsequent  Breaches. 
If  he  pleaded  the  Covenant,  the  Plaintiff  m^t  reply,  that 
k  was  not  broken ;  and  to  an  Action  iq>on  the  Covenant 
Che  Defendant  might  plead  Ptetie  Jdmimairatit  befoie 
Breach.  ToL  Ex  (a) ;  EHes  v.  Lambert  (b);  Fin.  Abr. 
Tit.  Executfc;;  MUfes  v.  SherfiM(d);  Woodcock  ▼. 
Hem  (e) ;  Plumer  v.  Marckant  (f) ;  and  $miih  ▼.  Har- 
mon (g). 

The  Master  of  the  Rolls. 

Dec,  l6.  The  first  Question  is,  whether  the  Plaintiff  was  a  spe- 

cialty Creditor  of  the  Intestate  at  bis  Death ;  and  it  seems 
to  me,  that  the  Case  of  Cox  v.  Joseph  (h)  is  a  dectsivt 
Authority,  that  he  was. 

Tlie  Executor  in  that  Case  alledged,  not  that  tbe 
Party  indebted  had  paid  the  Bond,  but  that  it  became 
due  and  payable  in  the  life  of  the  Testator,  was  unpaid 
at  his  Death,  and  still  remained  unpaid :  therefore  upon 
his  Death  die  Bond  was  forfeited ;  and  so  the  Court  of 
Kin^s  Dfnch  held.  Here  the  Plaintiff  and  the  Intestate 
were  jointly  indebted  as  Partners ;  and  the  Intestate,  har« 
ing  a  valuable  Consideration,  covenanted,  that  he  alone 
would  pay  the  joint  Debts,  and  indemnify  the  Plaintiff 
against  them.      The  Partnership  Debts,  due  in  the  Testa- 

(a)  Page  221?.  (d)  Cro.Jac.  102. 

/b)  Mention^   in   ionry  (t)  Goldsb.  I  ^^  FL  57. 

V.  FaireckUdf  2  Vtm.    101.  CfJ  3  Burr.  1380. 

SeeJlFeni.  Off.  Ex.  141.  (g)  6  Mod.  14«,  Ca.  IfiJ. 


fe)  Title  Exec.  X.  a.  5  fhj  5  Term  Rep.  30r. 

PI.  12,  and  Margin. 
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tor*s  life,  remained  unpaid  at  his  Death :  so  diat  the  Ieg4 
liability  to  pay  them  fell  entirely  upon  the  Plaintiff; 
Then  the  Covenant  was  as  much  broken  in  this  Case^  as 
the  Bond  was  forfeited  in  the  other.  The  only  Distinction 
is,  that  in  that  Case  the  Debt  was  ascertained :  in  this  it 
depended  upon  an  Account  to  be  taken :  but  it  is  settled, 
that,  if  a  Covenant  is  broken,  though  ^he  Damages  are 
unliquidated,  the  Covenantee  is  a  specialty  Creditor, 
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MiraaoiC' 

V. 

Mat. 


The  next  Consideration  is  as  to  the  Consequence. 
The  Defendant,  it  is  admitted,  must  retain  for  his  Bond 
Debt.  It  is  equally  clear,  that  he  cannot  retain  against  the 
Plaintiff  for  the  ^160:  that  being  a  Debt  merely  ky 
simple  Contract. 


The  Decree  declared  ^e  Plaintiff  a  specialty  Creditor 
for  the  Amount  of  his  Payments ;  and  that  the  Defendant 
in  accounting  for  the  Assets  was  to  be  allowed  to  retain 
the  Sum  of  £150,  due  upon  the  Note,  but  not  as  against 
the  specialty  Debt. 


WESTERN  V.  PERRIN. 


Rolls. 

2814, 

Nov.  94. 

THE  Bill  prayed  the  specific    Performance  of  an    BiH  for  spcci- 
Agreement,  entered  into  in  the  Year  1809,  for  a  ficPcrform- 
Lease  of  a  Farm  to  be  granted  to  the  Defendant  by  the  *n^^^  •  ^^^ 
Plaintiff  for  the  Term  of  five,  seven^  or  nine^  Years;  sub*  .   * 

^ect  to  be  determined  by  either  Party,  giving  twelve  Montha  j^efenduit  liis- 

missed :  the 
Plaintiff  having  after  Answer  given  a  Notice  to  quit  according  to  a  Pro* 
vito  for  determining  the  Lease, 

O  3  Notice 
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1814.         tirdy  to  die  Dbposal  of  bis  Wife  among  such  of  herRe^ 
^^""^^  lations  as  she  may  think  proper  after  the  Death  of  hb 

Birch        Sisters.    It  is  to  be  left,  not  to  her  Disposd,  generally, 
_    *  but  to  her  Disposal  among  a  particnlar  Class  of  Persons; 

leaving  it  to  her  to  select  from  that  Class  such  IndiTidiiik 
as  she  shall  think  proper.    We  cannot  stop  in  the  Middle 
of  the  Clause ;  and  say,  all,  that  he  M'illed  and  desired  wis, 
that  she  should  have  the  ^Disposal  of  oiie*third ;  but  that 
it  was  no  Part  of  his  Will  and  Desire,  that  her  Relations 
should  have  the  Benefit  of  that  Disposition.     I  think,  the 
Intention  was,  that  her  Relations,  at  least  such  of  them  as 
she  should  designate,  should  have  the  Benefit  of  that  third. 
He  had  already  made  a  Disposition  in  Favor  of  his  own 
Relations;  and  given  them  every Tbmg  he  intended  to 
give  them.     According  to  the  Frame  of  his  Will,  ^fing 
Life  Interests  to  diflferent  Persons  after  his  Wife's  Desib, 
he  could  not  give  any  Part  of  the  Capital  to  her  directly : 
but  it  was  not  unnatural  to  substitute  her  Relations  in  her 
Place  with  regard  to  that  PorUou  of  his  Property,  which 
he  did  not  choose  to  give  to  his  owu;  and,  I  think,  that  is 
V'hat  he  meant;  leaving  it  to  her  to  designate  the  Persons 
and  the  Shares.      Then  it  is  the  same   as  Harding  v. 
Glynn ;  and  her  Relations,  living  at  her  Death,  will  bs 
entitled ;  though  there  was  no  Selection  made  by  her. 


A  Declaration  was  made  accordingly  in  Favor  of  such 
Persons  as  were  the  next  of  Kin  of  the  Testator^s  Widow 
at  the  Time  of  her  Death. 
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PROMOTIQJ^S,  18M. 


On  the  Resignation  of  Sir  James  Mansfield 
Sir  Vicary  Gibbs,  Lord  Chief  Baron,  was  ap- 
pointed Chief  Justice  of  the  Court  of  Common 
Fleas. 

Sir  Alexander  Thompson^  one  of  tlje  Barons 
of  the  Court  of  Exchequer^  was  appointed 
Lord  Chief  Baron, 

Mr.  Richards  was  appointed  a  Baron  of  the 
Court  of  Exchequer ;  and  was  knighted. 

Mr,  Bosanquet  was  iialled  to  the  Degree  of 
Serjeant  at  Law, 
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2.  Distinction  between  a  Charge  of 
Usury  in  Bankruptcy, and  in  Courts 
of  Law  and  Equity ;  where  it  must 
be  established  by  legal  Evidence, 
or  in  Equity  by  Admission,  with 
an  Offer  to  pay  the  real  Debt.  In 
Bankruptcy  the  Proof  is  imposed 
upon  the  Creditor;  and,  if  it  fails, 
the  Debt  is  wholly  expunged.  Ex 
parte  Scrivener.  Poge  14 

3.  Bankrupt  protected  under  the 
Stat.  5  Geo.  2.  c.  30.  s.  5,  through 
the  whole  Period  of  his  Examina- 
tion, enlarged  by  the  Commis- 
sioners ;  though  they  had  omitted 
to  indorse  the  Adjournment  on  his 
Summons.    Price's  Case.  23 

4.  Under  a  separate  Commission  of 
Bankruptcy  Proof  by  solvent  Part- 
ners, having  paid  the  joint  Debts 
since  the  Bankruptcy,  pn  Account 

,  of  a  Misapplication  by  the  Bank- 
rupt to  bis  own  Use,  not  by  Con- 
tract, but  by  Fraud,  exceeding  his 
Authority,  and  without  the  Pri- 
vity of  his  Partners.  Ex  parte 
Yonge.  3 1 

5.  Partner  within  the  Stat.  49  Geo, 
3.  c.  121.  s.  8;  as  though  not  a 
Surety,  strictly,  a  "  Person  lia- 
ble."   Ex  parte  Yonge.  jft. 

6.  Under  a  joint  Commission  of 
Bankruptcy  joint  Properly  recall- 
ed from  a  separate  Estate  only  as 
converted  by  Fraud,  not,  as  for- 
Ynerly,  by  Contract  express  or  im- 
plied from  Acquiescence,  &c.   3^ 

7.  Exception,  where  one  is  also  en- 
gaged in  a  different  Concern,     ib. 


8.  Under  a  separate  Commission  of 
Bankruptcy,  there  being  a  solvent 
Partner,  the  separate  Estate  ap- 
plied to  the  separate  Creditors  ex- 
clusively. Page  39 

9.  The  Drawer  of  a  Bill  of  Ex- 
change, though  not  strictly  a 
Surety  for  the  Acceptor,  who  is 
generally  primarily  liable,  may  be 
in  the  Nature  of  a   Surety:  but 

.  the  Drawer,  if  first  liable  by  the 
real  Nature  of  the  TransactioD, 
with  reference  to  the  DistinctioD, 
whether  the  Acceptor  had  Effects, 
or  not,  Is  to  have  Relief,  as  a 
"  Person  liable"  within  the  Stat. 
49  Geo.  3.  c.  121.  S.8.  40 

10.  Equitable  Debt  may  be  provtd 
in  Bankruptcy;  thougli  it  cannot 
be  the  Foundation  of  the  Commif- 
sion,  as  the  petitioning  Creditor's 
Debt.  ib. 

11.  A  joint  Commission  of  Bank- 
ruptcy not  superseded  on  the 
Ground  of  a  previous  separate 
Commission,  proceeding  in  Ire- 
land.    Ex  parte  CridCand.         94 

12.  The  Bankrupt's  Books  and  Pa- 
pers being  in  thl5  Master's  Office 
in  Ireland  in  a  Suit  by  the  £»^- 
liik  Assignees  against  the  ImK 
the  As>ignees  were  ordered  to  pro- 
cure them,  if  necessary,  or  Copies, 
if  the  Commissioners  should  think 
Copio»  s-ufficient,  at  the  Expence 
of  the  Estate ;  and  the  Bankrupt, 
not  having  the  Power  or  Means  of 
procuring  them,  not  liable  to 
Commitment,  if  his  Examinatioa 

shouU 
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^ould    thereby  prove  defective. 
Ex  parte  Cridland.  Pagt  94, 

13.  The  Lord  Chancellor  will  not 
make  an  Order  upon  Commission- 
ers how  to  conduct  the  Exalnina- 
tion  of  the  Bankrupt.  Ex  parte 
Cridland.  ^  ib. 

14.  Commission  of  Bankruptcy 
pending  analogous  Proceedings  in 
another  Country;  as  the  Cesdo 
Bonorum  in  Holland,  a  similar 
Proceeding  in  Russia,  and,  until 
lately,  a  Sequestration  in  ^cot^ 
land.  97 

15.  Formerly  two  Commissions  of 
Bankruptcy  supported  together. 
As  to  the  Ground  of  the  modem 
Practice  to  supersede  one,  or  mak- 
ing some  Regulation  for  support- 
ing either  according  to  Justice, 
Qucere.  ib, 

\€.  Commission  of   Bankruptcy  a 
»  Demand  of  Right.  98 

17.  EtSect  of  a  separate  Commission 
of  Bankruptcy^  passing  all  Interest 
in  j«int  Estate  to  the  Assignees : 
but  the  Distribution  confined  by 
Order  to  the  joint  Creditors,      ib. 

18.  Second  Commissio»9against  an 
uncertificated  Bankrupt  strictly  a 
Nullity,  though  supported  in 
Practice.  99 

1$.  Effect  of  a  Commission  of  Bank- 
ruptcy to  past  personal  Property 
in.  Scotiand;  not  liable  therefore 
to  a  subsequent  Sequestration 
there.  As  to  the  Convene  of  that, 
and  the  Effect  upon  real  Estate  in 
££oikmdf  Qwere*    The  Baakrupt 


could  not  be  compelled  to  oon« 
vey.  Page  100 

20.  The  Scotch  Acts  of  Sequestra- 
tion, many  of  which  passed  since 
the  Union,  support  the  general 
Principle,  passing  all  the  Pro- 
perty of  a  Bankrupt  to  his  Assig- 
nees. ib» 

21.  Absolute  Discretion  of  Creditors 
to  refuse  to  sign  Bankrupt's  Certi'* 
ficate :  but  a  Bankrupt  cannot  be 
required  to  procure  Means  of  com* 
pleting  his  Examination,  not 
within  his  own  Power,  at  the  Ex- 
pence  of  his  Friends. .  103 

22.  Equitable  Relief  under  a  second 
Commission  against  an  uncertifi- 
cated Bankrupt,  with  Suggestion 
of  Property  acquired  in  the  subse- 
quent Trade,  and  want  of  Notice 
by  the  subsequent  Creditors,  re- 
fused on  Petition,  with  liberty  to 
file  a  Bill.    Ex  parte  Storh.   105 

23.  Effect  of  wilful  Misrepresenta- 
tion as  to  Cr9dit;  giving  a  Re- 
medy by  way  of  Dkmages  on  the 
Ground  of  Fraud ;  but  adminis- 
tered with  great  Caution :  in  Bank- 
ruptcy therefore,  where  the  Evi- 
donee  of  the  Party  is  received,  it 
must  be  in  all  Particulars  consist- 
ent, clear,  and  unambiguous.  Ex 
parte  Carr.  108 

24.  As  to  a  joint  Commission  in- 
cluding a  dormant  Partner,  Quiere; 
a  Creditor,  though  he  may^  not 
being  compelled  to  sue  him.  Ex 
parte  Mathews.  IQ6 

25.  Act  of  Bankruptcy  by  Denial 

to 
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.  to  a  Creditor  wbo  called^  not  for 
Money,  but  to  buy  Goods,  mean- 
ing (o  take  his  Debt  out  in  that 
Way.  Ef  parte  White.    Page  128 

9$.  Denial  to  a  Creditor,  calling, 
not  for  Payment,  hut  for  another 
PurpoM,  an  Act  of  Benhruptcy, 
if  under  a  Conception  of  the 
Debitor^  that  the  Object  is  to  de- 
mand Payment:  not,  if  he  is 
jiware  cf  the  Object;  depending 
«|)on  hit  Intention,  not  the  Credi- 
tor's. ♦         129 

S7.  Debt,  payable  at  a  future  Day, 
will  not,  unless  upon  a  written 
Security,  suppbrt  a  Commission 
of  Bankruptcy.  ISO 

28.  The  Banker  appointed  under  a 
CommissioD  of  Bankruptcy  be- 
coming Bankrupt,  his  Estate  is 
not  entitled  to  any  Dividend  on  a 
Debt,  proved  by  him  against  the 
other,  until  full  Keimbursement 
of  all  Property  of  that  Estate  be* 
yond  the  Amount  of  his  Dividend. 
Ex  parte  Graham,  ib. 

29*  Retired  Partner,  with  Covenant 
of  Indemnity  against  the  Debts  in 
Consideration  of  assigning  his 
Share  of  the  Property,  admitted 
under  a  Commission  against  the 
remaining  Partner  to  prove  a  joint 
Debt,  paid  by  him  ;  indemnifying 
the  joint  Estate  against  the  joint 
Debts.     Ex  parte  Ogilby.         133 

SO.  A  Bankrupt  under  a  separate 
Commission  paying  his  sepamtc 
Creditors  20s,  in  the  Pound  not 
entitled  to  any  Allowance  out  of 


A%  Surplus  against  the  Claim  of 
joint  Creditors  under  the  usual 
Order*    Ex  parte  Hotmes. 

2*age  i37 
31 «  iurisdfctioa  to  eontK>ul  the 
Choice  of  Assignees  in  Bank- 
ruptcy, having  an  Interest  adverse 
to  the  general  Creditors,  if  the 
Question  can  be  fairly  tried  with* 
out  Removal,  by  appointing  a 
Person  to  act  as  an  Assignee.  Ei 
parte  Mills,  139 

32.  Investigation  in  that  Coarse  di- 
rected under  suspicious  Circom- 
stances,  the  Costs  depending  on 
the  Result.    Ex  parte  Mills,    ib. 

33.  Joint  Creditors,  not  entitled  la 
vote  in  the  Choice  of  Assigoea 
under  a  separate  Commission. 

J40 

34.  An  Agent  appointed  to  attend 
to  their  Interest,  with  Costs  out  of 
the  Estate,  as  an  Assignee.       ik. 

35.  The  Rule  as  to  Taxation  of  i 
Solicitor's  Bill  adopted  in  Bank* 
ruptcy;  and  applies  to  the  Bill 
taxed  by  the  Commissioners.  £r 
parte  WestaU.  141 

36.  On  Relaxation  by  the  Master 
being  reduced  above  a  sixth  Costs 
against  the  Solicitor.  Ex  parte 
Westall.  ib. 

37.  Bankrupt  knowingly  ]lerrotttiog 
a  fictitious  Debt  to  be  proved  not 
entitled  to  his  Certificate.  JFirj- 
deburgk's  Case.  142 

33.  Commission  of  Bankruptcy  o^ 

dered   to   be  ppeoed    near   four 

,  Mouths  after  its  Date ;  tbe  Deky 

arising 
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mrising  from  the  Bankrupt,  not 
the  pctitioniDg  Creditor.  Harris 
son^s  Cast.  Page  J74 

Se€  Practice  T» 

BARON  AND  FEME. 
Sec  EviDEKCR  3.      Plbadiko  2. 

SUPPLICAVIT  1. 

BEQUEST. 

t 

See  Legacy  generally.   Will  gene* 
rally. 

BILL. 

See   Pliabihg   1.       Trvbt   and 
Tbvstees  1. 

BILLS  OF  EXCUANGB. 
See  Bavxrvft  9* 

BLANKS. 
iSee  Executors  1. 

BOND, 
See  Solicitor  6. 

BRIBERY. 
$^  Warp  of  Court  1. 


c. 

CANCELLATION  OF  WILL. 
Set  Wat  4. 


CHARITIES. 

1.  Relief  for  Charities  bjr  Petition^ 
instead  of  Information,  under  tU 
Stat.  52  Geo.  3.  c.lOl,  being  li- 
mited to  Queuiona  of  Abuse  of 
Trust  as  between  the  Trustees  aaA 
the  Objects  of  the  Charity,  not 
applicable  to  an  adverse  ^laim  to 
Land,  as  having  formerly  belonged 
to  the  Chanty.     Ex  parte  Re^. 

Page  10 

2.  The  Jurisdiction  under  the  Stat. 
52  Geo,  3.  c.  101,  substituting  Pe* 
tition  for  Information  in  Cases  of 
Abuse  of  Trusts  for  ChaHty,  and 
40  Geo.  3.  c.  5&,  as  to  Money  in* 
tailed,  discretionary.  11 

CHATTELS. 
See  Heir-Looms  1.2. 

CHILDREN. 
5ee  CoMstiivcTioir  1. 3. 

CLERK  IN  COURT. 
See  SoLtctTOK  8. 9. 

CODICIL. 
See  Will  4. 

COMMISSION  TO  EXAMINE 
ABROAD. 

Set  Practicr  4. 

COMPULSION. 

Set  Fravd  I. 

CONSIDERATION 


tea 
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CONSIDERATION 
(Inadequacy  of). 

Sec  SPBCxric  PEaroaxAMCB  5. 

CONSPIRACY. 
See  Ward  of  Court  generally. 

CONSTRUCTION.  # 

1.  Construction  of  a  Will,  and  Set- 
tlement, as  not  comprehending 
Great  Grandchildren  under  the 
Description  of  Children  and 
Grandchildren.  Earl  of  Orford  v . 
Ckurckili.  Page  59 

2.  Clear  Words  in  the  operative  Part 
of  a  Clause  not  controulcd  by  am- 

'  'biguous  Words  in  the  Introcfuc- 
tion.  67 

^.  Where  there  is  a  total  Want  of 
Persons  properly  answering  tiie 
Description,  oclvers,  who  do  not 
so  completely  answer  it,  may  be 
let  in:  Grandchildren,  for  In- 
stance, under  a  liberal  Construc- 
tion of  the  Word  **  Children,"  if 
there  are  none :  but  no  such  In- 
stance, if  there  are  Children.    69 

4.  Construction  of  an  incorrect  and 
ambiguous  Seitlemeot,  as  vesting 
Portions  at  the  Age* of  twenty-one 
against  Words  importing  a  Con- 
dition of  surviving  the  Parents : 
an  Intention  which,  if  clearly  ex- 
pressed, must  prevail ;  but  is 
not  to  be  inferred,  as  not  a  ration- 
al Construction  of  an  ambiguous 
Family  Settlement.  Howgrave  v. 
Carticr.  79 


5.  Interpretation  of  the  Tern  *"  E 
**  cutbn/'  as  mpplied  Co  a  C( 
missiofi  of  Bankruptcy,  thaci 
a  Process  for  all  Creditors  le 
and  equitable.  Page  1 

6.  Residuary  DispositioD  to  the  CI 
dren  of  the  Testator's  Bruib* 
and  Sisters  as  aforesaid,  (oaiE 
previously  as  Legatees,)  who  sh 
be  living  at  his  Decease,  at  twc 
ty-five,  equally  ;  but  in  case  oft 
Decease  of  aoy  of  the  afuresa 
Brothers  and  Sisters  having  Issa 
then  the  Child  or  Children  iohi\ 
the  same  Share  as  if  the  Parri 
had  been  living  at  his  Decease 
with  Maintenance  and  Survivoi 
ship  in  case  of  the  Death  of  anj 
unmarried  and  without  Issue. 

The  first  clear  Designation  oi 
Nephews  and  Nieces,  living  it  bn 
Death,  as  the  sole  Objects  of  hh 
Bounty,  not  altered  or  controold 
by  the  subsequent  Designation  oi 
the  Brothers  and  Sisters,  admit- 
ting Questions  of  doubtful  Coo- 
struction  ;  as  to  after-born  CbiK 
dren.    BarMer  v.  JLea.  11^ 

7.  Construction  of  a  Will,  p4|ssiDji 
Pec  without  Words  of  Linita- 
tion.     Chorlton  v.  Taylor.      iW 

8.  As  to  the  Effect  of  a  Descriptkn 
of  lands,  as  in  the  Occupatioo ^ 
a  particular  Tenant,  to  restiaii 
the  legal  Effect  of  the  Word  **  6- 
^*  tate"  in  a  Devise  to  pass  the  Fee, 
^ucere.    Chorlton  v«  Tm^lor.     ik* 

.See  IsscE  1.    Will  1. 

COPYElGIir. 
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COPYRIGHT. 

1.  Copyright  in  Transldtion,  whe- 
ther produced  by  personal  Appli- 
cation and  Expcncc,  or  Gift,  pro- 
tected by  Injunction.  Wynti  v. 
Barnard,  fdgtlJ 

2r  No  Copyright  in  Specification  of 
Patents.    Wjfolt  v.  Barnard,     ib. 

CORPORATION. 
See  Partnership  3. 

COSTS. 

Sec  Bankrupt  36.  Infant  2.  In- 
junction 4.  Practice  3.  7. 
Solicitor  1.  2.  3.  Specific 
Performance  2.  3. 

COVENANT. 

1 .  Relief  against  Breach  of  Covenant 
by  Non-payment  of  Rent :  Lessor 
therefore  compelled  to  proceed  on 
some  other  Covenant^  not  admit- 
ting Relief.  30 

2.  Under  a  Covenant  to  a  retiring 
Partner  as  soon  as  conveniently 
could  be  to  pay  the  Debts,  and 
indemnify  him  against  them, 
broken  by  the  Death  of  the  Cove- 
nantor, leaving  Debts  undis- 
charged, those  Debts  paid  by  the 
other,  a  Debt  by  Specialty; 
«2ainst  which  the  Administrator 
cannot  retain  his  own  simple  Con- 
tract Debt;  Qs  he  may  a  Debt  in 
i»quai  Degree,     Mnsuon  v.  Ma^, 

See  Injunction  1.  2. 
Vol.  hi. 


CREDIT,  (ExamiiuAion  td).- 
See  Practice  6.  7- 

CREDITOR. 
See  Lunatic  2.    Solicitor  8.  9. 


D. 

DEBT. 

See  Bankrupt  10.    Covenant  2, 
Interest  2.    Legacy  1. 

DEMURRER. 
See  Pleading  2. 

DESCRIPTION. 
See  Construction  1. 

DEVISE. 
Sec  Construction  6.  7.  S. 

DISCOVERY. 
See  Pleading  2. 


DISMISSION. 

See  Practice  1.  3.  10.  II. 
ciFic  Pekii^ormance  7. 


Spe- 


L^« 


EJECTMENT. 

1.  Abuse  in  Ejectment  by  delivering 
P  a  Particular 
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s  PftTticQlar  specifying  a  Breach 
of  every  Covenant  Page  30 

ELECTION  (to  Sue). 
See  Practice  2. 

EVIDENCE. 

1.  A  Foreign  Law  must  be  proved 

at  a  Fact.  99 

5.  Engagement  to  pay  the  Debt  of 
another,  requiring  Writing  under 
the  Statute  of  Frauds.  110 

3.  Wife's  Evidence  not  admitted 
against  her  Husband.  \66 

4.  Comparison  of  Hand-tvriting, 
though  lately  admitted  as  Evi« 
dcnce,  if  confirmed  by  the  Con- 
tents of  Correspondence,  refused 
in  the  Instance  of  a  single  Letter 
for  the  Purpose  of  Commitment. 
H'ade  v.  Brovs[hton,  172 

Sec  Bankrupt  s23.  E.xecutors  2. 
Trial  (New)  1. 

EXAMINATION. 
Sve  Practice  12. 

EXAMINATION  TO  CREDIT. 
See  Practice  6.  7. 

EXECUTION. 

See  CONSTRt'CTlON  5. 

EXECUTORS. 

1.  A  blank  Space  between  the  last 
Line  of  a  Will  and  the  Signature 
raises  no  Presumption  of  an  Inten- 
sion  to    dispose  of   the   Residue 


against  the  legal  Right  of  tha  Ei 
cutor.     JVkitc  V.  JVilliams. 

2*  Evidence  offered  by  the  next 
Kin  lejected:    the    Presuisptii 
not  being  raised.     White  v.  W\ 
hams.  i 

5.  Survivorship    among   Executoi 
White  v.  Williams*  i 

See  Mortgage  3. 

EXPECTANT  HEIR. 

See  UxcoNsciEKTious  Bargain  : 

2.3. 


FEME  COVERT. 
See  Evidence  3.   Fraud  I.  ViiATh 

m 

iNO  2.    SupplicaVit  1. 


FINE, 


Sec  Fraud  1 . 


\- 


.  FRAUD. 

A  Record -may  be  affected  by  Fnud; 
a  Fine  for  Instafice ;  if  the  Ap- 
pearance of  the  Woroan  was  tke 
Eficct  of  previous  ConipulsioB. 

4S 

See  Bankrupt  4.  6.  2J*"    Soiici- 

TOR  5.   UVCONSCXENTIOUS  BaI- 
GAIN  1.  Q. 

GRAND- 


f  ABLE  OF  CONTCNTS, 


Cll 


GRANDCHILDREN. 
See  CoNSTRUcrios  1.  34      Inte- 

]l£ST  3. 

GUEAT  GIUNDCHILDREN. 


HAND-WRITINO. 
See  £tip£nc£4. 

HEIR-LOOMS. 

J.  JurisdictioD  for  the  specific  Deli* 
very  of  Chattels  persona],  especi- 
ally in  the  Nature  of  Heir-Blooms. 
Eart  rfMaccieifield  v.  Davis. 

Page  l6 

a.  Inspection  ordered  on  Motion  of 
Articles,  claimed  by  the  Plaintiffi, 
as  Heir-looms,  in  a  Chest  at  the 
Bankei^  of  the  Defendant,  insist- 
ing by  Answer  on  a  Lien.  Earl 
af  MaccietfieU  v.  Davis.  ib. 

HUSBAND. 
See  ETXDjmoE  3.    Pleadivo  2. 

HYPOTHECATION. 
SetLtzv  I. 


I. 

ILLEGlTiWATB  CUILDULN. 
Sic  Interest  3. 

IMPLICATION. 
See  Legacy  7. 

INDICTMENT. 
See  Ward  of  Court  2. 

INFANT. 

1.  In  the  Case  of  an  Infant  Plaintilf, 
\vhethcr  the  Cause  can  be  heard  on 
Bill  and  Answer^  Qiucre,  Coxodell 
V.  2'atlock.  Page  19 

3.  Costs  of  the  Unsuccessful  Defence, 
of  an  Infant  charged,  not  upon  the 
general  Fund,  but  upon  his  own 
Share.  EarlofOrford  ▼.  Churchill. 

59 

See  Mortgage  3. 

IN^FOBMATION. 

&e  Charities  1.  U.  Pi.EAOt!TO  1. 
Trust  and  Trustees  1. 

INJUNCTION. 

).  ^junction  rcfWd  against  a  Ver- 
dict in  Ejectment  upon  a  Breach 
of  Covenant  by  Lessee  for  Years 
as  to  the  Mod«  of  Cultivation :  if 
admitting  Relief,  the  Defendant 
having  been  prevented  from  prov- 
ing  other  Breaches,  against  which 
no  Relief  could  be  had ;  as  by  as- 
signing without  Licence.  LovatY. 
Lord  RaneUtgh.  24 

P  2  £.  Distinction 
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an  actual  Lease  and  a  mere  Agree- 
ment. In  the  latter  Case  no  Re- 
lief, if  the  Covenant  would  have 
been  violated :  in  the  former  soma 
Ground  necessary,  cither  by  the 
Conduct  of  the  Lessor  or  under 
the  Statute  (4  G90.  2.  c.  28.) 

Bcgt  29 

3.  Plaintiff  in  a  Bill  for  an  Injunc- 
tion must  state  at  once  the  whole 
Case  within  bis  Knowledge:  but 
the  Court,  though  very  jealous  of 
Amendment  without  Prejudice  to 
the  Injunction,  permits  even  Re- 
amendment  ;  ascertaining  precise- 
ly its  Nature,  and  by  clear  and 
positive  Affidavit  that  the  Plsein- 
tiff  had  not  a  Kno^vledge  of  the 
Facts,  enabling  him  to  bring  thai 
Case  upon  the  Record  sooner. 
Skarp  V.  Ashton,  144 

4.  Rc-amendmcnt  permitted  without 
Prejudice  to  an  Injunction,  ou 
Affidavit  that  the  Facts,  which 
must  be  stated,  came  to  the  Plain- 
tiff's Knowledge  since  the  Bill 
fi]6d,  and  on  Payment  of  Costs. 
Mair  v.  Thdluson.  145 

5.  Injunction,  restraining  the  Sale  of 
an  Estate  until  Answer  to  a  Bill, 
allodging  a  parol  Agreement   to 

.  cxchiinge,  partly  performed  by  the 
Plaintiff,  having  purchased  an  Es- 
tate for  the  Purpose.  Curtis  v. 
Marquis  of  Buckingkam^ '         168 

.Sa  CopVM^iit  1.      Practice   4. 
10. 


INTEREST. 

!•  Interest  decreed  to  the  full 
Amount  produced  by  a  Fund 
wrongfully  withheld  from  the  Pro- 
prietor. Earl  of  Orford  v. 
Churchill.  Page  50 

2.  At  4  per  Cent,  upon  a  Demaml, 
estaBlished  as  a  Debt  against  the 
Funds  of  others.  Earl  of  Orford 
v.  Churchill,  ib- 

3.  Interest  from  Testator's  Death 
upon  Legacies  to  his  Grandchil- 
dren, by  Implication:  the  Object 
being  a  Provision  and  Mainte- 
nance for  the  Legatees,  described 
as  Infant  Orphans,  and  some  ot 
them  iHcgitiraate.       Hill  v.  Hill. 

1S3 

ISSUE. 

1.  "  Issue"  an  ambiguous  Term: 
sometimes  confined  toCbildmi: 
sometimes  comprehending  all  De- 
scendants, 67 


J. 


JURISDICTION. 

1.'  Jurisdiction  in  Equity  to  try 
Questions  of  Pact  without  the 
Aid  of  a  Jury  :  to  be  exercised  by 
a  sound  Discretion.'  4*2 

2.  Jurisdiction  as  to  the  Right  of 
Election  of  the  Minister  of  a 
Congregation*  ^rtix*ra!1y  by  Man- 
damus; but,  if  no*.  Ground  Cor 
that,  may  be  in  Equity.  135 

3.   Dissenting 
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3«  Dissenting  Establishments  sup- 
ported, if  the  Doctrine  preached 
is  tolerated  by  Law.         Page  158 

See  Charities  2.  Heir-looms  1. 
Solicitor  L 


L. 

LANDLORD   AND  TENANT. 

Ste  Covenant  1.  Injunction  1. 
2. 

LEGACV. 

1.  Distinction  between  the  specific 
Bequest  of  a  Debt,  and  Legacies 
out  of  it.     Smith  v.  Fitzgerald    2 

2,  Legacies  out  of  a  specific  Fund, 
given  over  in  case  of  Lapse  or 
Death  of  the  Ix^gatees,  before  the 
Fund  should  be  realized,  not  ex- 
tended by  a  subsequent  Recital  of 
the  Fund,  as  "  willed  to"  those 
legatees  over.  The  Surplus  there- 
fore passed  under  the  residuary 
Clause.     Smith  v.  Fitzgerald,    ib, 

J.  Legacies  specific  in  one  Sense,  as 
out  of  a  particular  Fund  :  pecu- 
niary in  another,  as  of  definite 
Sums  of  Money  ;  not  a  Gift  of  the 
Fund  itself,  or  any  aliquot  Part  of 
it.  5 

4.  Distinction  between  a  Legacy  of 
a  Sum  of  Money,  though  with  a 
plain  Reference  to  the  Fund,  out 
of  which  it  is  given,  and  a  Be- 


quest of  the  Fund  itself  with  all 
the  Chances  of  it»  actual  Amtmtit. 

Page  5 

5.  Cordell  v.Nodtn^  2  Vem»  148; 
that  Legatees  arc  eatitbd  to  tbe 
Surplus  in  proportion  tp  their  Le- 
gacies under  the  general  Imroduc- 
tiun,  declaring  the  Will  a  Dispo- 
sition of  all  the  Estate,  over-ruled. 

6 

6.  Legacy  by  Recital ;  if  not  iucon- 
distent  with  present  Gift ;  as  by 
referring  to  antecedent  Gift.       7 

7.  No  Implication  of  Legacy  from 
Recital,  unless  clearly  nothing, 
to  which  it  can  refer,  in  the  Will. 

8 

Sec  Interest  3. 

LEGATEE. 
Set  Solicitor  8.  9. 

LESSOR  AND  LESSEE. 

See  Covenant  !•  Injunction  1. 
2.    Specific  Performance  7. 

LETTER. 
See  SrEciFic  Performance  4. 

LIEN. 

1.  Lien  on  a  Ship  for  Repairs  done 
abroad  without  Hypothecation : 
as  to  Advances  for  any  other  Pur- 
poses, jQw^rre.     Ex  parte  IlalkeH. 

135 

See  IiEiR*L0OM  2. 
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LUNACY. 
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LUNACY. 

1.  Appointmctit  of  Committee  of  a 
Lunatic  without  a  Reference ;  and 
the  Balances  to  be  paid  in  un  Af- 
fidavit, without  annual  Account 
before  the  Master,  the  Property 
being  #ery  small.  Er  parte  Pick- 
ard.  Page  127 

2.  A  Lunatic  Trustee  within  the 
Statute  4  Geo.  2.  c.  10,  must  be 
without  Interest  or  Duty.  Thcrc- 
fore*  having  an  Interest  as  a  Cre- 
ditor, the  Trust  being  to  sell  ibr 
Payment  of  Debts,  he  is  not  with- 
in the  Act.    Ex  parte  Tutin.   150 

See  MoRTOAGE  3. 


..   \ , 


M. 


MANDAMUS. 

f 
.■        .  •  * 

See  JuHispiCTiov  2. 


•  *     ^ 


MARRIAGE. 
See  Ward  of  Court  i.  3. 

MASTER-EXTRAORDINARY. 

I 

■ 

Ste  Solicitor  4. 

MILL  (Ancient). 

5ccTlTUES  I. 

MISREPRESENTATION. 

1.  Misrepresentation  of  a  Fact,  mis- 
leading  others  to  deal  for  Value 


upon  the  Faith  of  it,  binding  on 
the  Pciion  makiug  it.      Vage  111 

See  Bavkrupt  23* 

MONEY  (paying  into  Court). 
See  Practice  4. 

MORTGAGE. 

1.  No  Relief  to  a  Mortgagor  under 
the  Statute  7  Geo.  2.  c.  20,  the 
Mortgagee  bcin^  entitled  to  Exe- 
cutiop .    ^mU  V.  Uo^d,  1 S 

2.  The  Title  Deeds  bcin  stolen  from 
a  Mortgagee,  the  Account  directed 
with  an  Inquiry.  Stokoe  v.  Ro^ 
aon,    '  31 

3.  Mort<;&gce  within  the  Statutes 
7  Aun.  c.  19,  as  to  Infants,  and  4 
Ci'o,  2.  c.  10,  us  to'  Lunatic^, 
tliough  entitled  as  Co-executor 
and  residuary  Legatee  to  lb? 
Mortgage  Money ;  the  DischaT;:e 
of  the  other  Executor  leaving  a 
naked  Trust.  151 

5<r<jWiLL  I.e. 


N. 


*     ■  i 


NEXT  OF  KIN. 
See  Trust  and  Trustees  2. 

NOTICE  (to  Quit). 
See  Specific  PEaFOHMAKCE  7, 


#  « 


PARTIES. 


*    < 


P. 

PARTIES. 
Set  Paetnership  4. 
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PETITION. 
See  CiiARiTiES  1.  2. 

PETITIONING  CREDITOR. 
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PARTNERSHIP. 

1.  Obligation  of  a  Partner  to  apply 
Property,  as  received,  to  Partner- 
•diip  Purposes,  or  to  charge  him- 
self, as  Debtor,  in  the  Partnersliip 

Books.  P<tg^  ^^' 

v:.  Partnership  by  a  public  Declara- 
tion in  an  Atlveriisement  of  Dis- 
«5olution.     Ex  parte  Maithtvs, 

V15 
r5.  Society  for  Relief  in  Sickness, 
^•c.  by  Means  of  a  Fund  raised 
by  Subscription  of  the  Members, 
considered  merely  as  a  Partner- 
ship, having  no  Corporate  Charac- 
ter. Biaitmont  v.  Meredith,  ISO 
-Jl.  In  a  Suit,  therefore,  against  the 
'I'rusteis  bv  somje  Jlembers  for  an 

^  «  '     .     •    • 

Account,  alledging  a  Dissolution 
contrary  to  thp  ^^rij.clc^,  all  otiicr 
Members  must  be  Parties.  BcaU' 
munt  V.  Meredith,  ib, 

Acr  Bankrupt  4.  5.  8.  ?1.  28,  Co- 
venant 2. 

PART  PERFORMANCE. 
See  Injunction  5. 

PATENT. 

iSVtf  CorTRIGHT  2. 


See  Bakkbupt  10. 

PLEADING. 

1.  Distinction  between  Iifformation 
and  Bill:  the  former  not  neces- 
sary, where  the  Subject  is  a  pub- 
lic Ri"ht,  as  the  Election  of  a  Mi- 
nister  by  the  Parishioners  or  Coii- 
gregation,  unless  connected  with 
the  Revenue.  Page  154 

2.  Demurrer  of  a  married  Woman 
to  a  Bill  of  Discovery. against  her 
and  her  Husband  in*  Aid  of  an  Ac- 
tion for  a  Debt  on  her  Account, 
allovvLd.      Barron  v.  Grillard, 

i6j  • 

PRACTICE. 

1.  Bill  after  the  usual  Motion  to 
dismiss  for  want  of  Proseeutitm, 
rcDiined  onTern^s  of  paying  Costs, 
&:c.  on  Application^  within  a  rea- 
sonable Time,  not,  as  formerly. 
Ex  parle^  but  special,  on  Aflidavit, 
with  Notice.      Fuller  v.  Jnilis, 

1 

2.  Order  to  compel  Election  to  pro- 
ceed at  Law,  or  iu  Equity  uf 
.Course ;  but,  if  upon  a  false  Sug* 
gestion,  that  the  Suiu  are  for  the 
siim/e  Matter,  discharged;  and 
Jhat  Question,  if  of  any  Dithculiy, ' 
referred  to  the  Master;   and  ail 

p  4  Proceedinjjji 
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Proceedings  stayed  iu  the   mean- 
lime.     Mills  V.  Frif.  Page  9 

3.  Order  to  withdraw  Replication 
on  Payment  of  20*.  Costs  of 
Course :  the  General  Order  27th 
April,  1748,  giving  a  Discretion  to 
exceed  40s.  Costs  in  case  of  Dis- 
missal on  Bill  and  Answer.  Covy- 
dell  y.  Tat  lock.  19 

4.  Order  for  a  Commission  to  exa- 
mine Witnesses  abroad,  returnable 
without  Delay,  pending  an  In- 
junction against  an  Action,  with- 
out paying  the  Money  into  Court. 
Cock  V.  Donovan.  76' 

5.  A  Defendant,  who  instituted  the 
Suit  as  the  Plaintiff's  Solicitor, 
after  scveraLYears  not  having  put 
in  an  Answer,  ordered  to  answer 
within  a  Week.  Mootham  v.  Hale. 

92 

6.  Examination  to  Credit  limited  to 
the  general  Question,  whether  the 
Witness  is  to  be  believed  upon  his 
Oath.     Jnon.  93 

7.  An  Affidavit  in  Bankruptcy  with 
that  View,  going  to  particular 
Facts,  and  scandalous,  taken  off 
the  File,  with  Costs.     Anon.      ib. 

8.  In  a  Creditor's  Suit  Bidding  open- 
ed on  an  Advance  of  ;£500  upon 
;ClO,000;  paying  the  Advance 
into  Court  and  the  Expences  of 
the  discharged  Purchaser.  Brooks 
V.  Snaitk.  144 

9.  Institution  of  a  Suit  on  Behalf  of 
Persons,  having  a  common  Inte- 
rest, not  directed  on  Motion  and 
AflSdavit,  without  a  Reference  to 


the  Master,  whether  it  is  for  their 
Benefit.     Musgrave  v.  Medex. 

Page  \67 

10.  Motion  to  dismiss  the  Bill  for 
want  of  Prosecution  since  the  An- 
swer, not  prevented  by  an  Inj auc- 
tion.    Day  v.  Snee.  170 

1 1 .  Notice  not  proper ;  and  the  Pro- 
duction of  the  Six  Clerk's  Cerdri- 
cate  to  the  Register  sufBcicDt 
without  producing  it  in  Court. 
Day  V.  Snee.  ib, 

12.  Examination  of  Defendants, 
Executors,  to  Interrogatories,  e-\- 
hibitcd  by  the  Plaintitf,  a  Co- 
Exccutor,  under  a  Decree  to  ac- 
count, taken  by  Commission  and 
returned  to  the  Six  Clerk's  Office, 
being  for  the  Benefit  of  all  Parties, 
the  otlicr  Defendants,  Creditors 
and  Legatees,  entitled  to  the  Be- 
nefit of  it,  and  to  take  Copies. 
Dyott  V.  Andcrton.  11 6 

See  Ikfant  1.  lyjuNCTioy  -'• 
Solicitor  8.  9. 

PROMOTIONS. 
See  Page  201. 

PROTECTION. 
See  Bakkrupt  3. 

PROTESTANT  DISSENTERS. 

See  Ji'RisDiCTiON  1?.  3.  Plead- 
ing 1.  Trusts  and  Trustees 
1. 

PURCHASER 


7'  Bill  for  specific  Performance  of  a 
Contract  to  make  a  Lease  to  the 
'Defendant  dismissed  :  the  Plaintiff 
.having  after  Answer  given  a  No- 
tice to  quit  according  to  a  Proviso 
for  dctcrmlhing  the  Lease.  JFie*- 
tern  v.  Pcrrin.  Page  197 

« 

Sff  Injunction  5. 


STATUTES. 

Sutute  29  Car.  2.  c.  3.     See  Spe- 
cific Performamcb  1.4.  £vi- 

PEKCB  2. 

- — —  7  j^nn^  3.  IQ.     Scfi  Mort- 

GAO£  3. 

i <« —  4  Gep.  2.  c.  10.    See  Lu- 
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SURETY. 
See  Bankeupt  5.  9*   Receiver  1. 


KATic  2.     Mortgage  3. 

4  Cep.  2.  c.  29.     5e/e  Is- 


JUKjCTION  2. 

5  Gtc*,  2.  c.  20.  s.  5.     See 


Bankrupt  3. 

7  Gtro.  2.  c.  20.  Stftf  MpRT- 


OAGK  1. 

r-  31  Geo,  3.  c.  32.    See  Soli- 


citor 4. 

40  Geo.  3.  c.  SG.     5ee  Cha- 


rity 2. 

49  Geo.  3.  c.  121.  s.  12. 


•See  Bankrupt  1. 

•» 52  Geo.  ^.    c.   101.       See 

Charity  1.  2. 

SUPPLICAVIT. 

J.  Order  for  Security  under  a  Writ 
of  SupptkaiU  ofi  Articles  by  a 
Wife  against  her  Husband.  Dob^ 
byn*s  Cafe.  183 


SURVIVORSHIP. 
5ee  Executors  3. 


T. 


TAXATION. 

5ee  Bankrupt  35.  36.  Solicitor 
1.  2.  5.6. 

TENANTS  IN  COMMON. 
See  Will  3. 

TITHES. 

1.  Account  of  Tithes  decreed  as  to 
two  Pair  of  new  Stones  added  to 
an  ancient  Mill.  Manhy  v.  Tay* 
lor,  Page  71 

TITLE. 
See  Specipic  Performance  6. 

TITLE  DEEDS. 
Sec  Mortgage  2. 

TRANSLATIONS 
(Of  Literary  Works.) 

See  Copyright  !• 

TRIAL,  (New.) 

1.  The  improper  Rejection  of  writ- 
ten Evidence  no  Ground  for  grant- 
ing a  new  Trial  of  an  Issue:  the 

Court 


520 
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(\^urt  Wing  satisfied  with  the  Vcr- 
4I  '  upon  all  the  Ilvidcncey  in* 
«.l<.:uing  that  rejected.  Hampson 
V.  Hafitpson, 


Page  41 


TRUSTS  AND  TRUSTEES. 

1.  Joint  Purchase,  to  hold  to  the 
Purchasers,  their  Heirs,  Succes- 
sors, and  Assigns  for  ivcr,  in 
Trust  for  erecting  a  Protestant 
Dissenting  Chapel :  the  Regula- 
tion of  such  an  Establishment, 
with  uo  fixed  Revenue,  but  sup- 
ported, only  by  voluntary  Contri- 
bution, is  the  proper  Subject  of  a 
Bill,  hot  an  Information  :  the  Ap- 
pointment of  a  Minister  in  the 
Congregation  generally,  not  in 
the  Heir  of  the  surviving  Trustee: 
the  Number  of  Trustees  to  be 
•kept  up:  but  the  Mode  of  ap- 
pointing them  and  the  Minister, 
^vhctl\er  by  the  Mujority  simply 
or  in  any  more  limited  Way,  be- 
ing uncertain,  an  Inquiry  was 
directed,  who  according  to  the 
Nature  of  the  Establishment  arc 
entitled  to  propose  Trustees,  and 
elect  and  approve  a  Minister. 
Davis  V,  Jen  k his,  151 

2.  Testator  expressing  his  Will  and 
Desire,  that  one-third  of  the  Prin- 
cipal of  his  Estate  and  Effects  be 
left  entirely  to  the  Disposal  of  his 
Wife  among  such  of  her  Relations 
as  she  may  think  proper  after  the 
Death  of  his  Sister,  a  Trust  for 
her  next  of  Kin  at  the  Time  of 


her  Death,  baTing  made  no  Dis- 
position*   Birch  V.  Wade. 

Page  19s 

5re  Charities  1.2.     Lunatic  5. 
Partnersuip  3.  4. 


u. 

VNCONSCIENTIOUS    BAR- 
GAIN. 

1.  Unconscientious  Bargain  to  pav 
four  Times  the  Money  advanced 
subject  to  the  Contingency  of  tbt 
Borrower,    young    and    in  gnotl 
IlealtN,   surviving   a  young,  bu: 
very  bad  Life,  and   a  very  impru- 
bable  Chance  of  Issue.     The  St* 
curl  ties  t6  stand  only  for  the  Prin- 
cipal advanced.  Interest,  and  Cost) 
under     the    Circumstances:    no 
Fraud,     the  Terms   ])roposed  by 
Borrower  to  several   others  being 
merely    acceded     to.      Boz:es   v. 
Heaps.  117 

2.  The  mere  Absence  of  Fraud  do* 
not  necessarily  decide  upon  thf 
Validity  of  the  Transaction.    1 19 

3.  Relief  against  an  unconscimti- 
ous  Bargain  upon  the  Cooiin- 
gcncy   of    Death    without    K«iuo. 

ICO 

USURY. 
Sec  Bankrupt  2. 

VENDOR 
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V. 


VENDOR  AND  VENDEE. 

Set  Ikjunction  5.  Specific  Per- 
formance, generally. 


w. 


WARD  OF  COURT. 

1.  Affidavit  of  a  Bribe,  offered  to  a 
Police  Officer  to  assist  in  obtain- 
'ii\o  Possession  of  a  Ward  of  the 

o 

Court,  ordered  to  be  laid  before 
the  Attorney-General.  Wade  v. 
Broughttm,  172 

2.  Marriage  of  a  Ward  of  ihe  Court 
under  gross  Circumstances  pu- 
nishable, beyond  Commitment,  by 
Indictment,  as  a  Conspiracy. 
Wade  v.  Brovgkton.  ib. 

3.  The  Endeavour  to  bribe  a  Man  to 
commit  an  Offence  is  itself  a  \cry 
serious  Offenc%'.  17^ 

WIFE. 
&c  Feme  Covert,  5onerally. 


WILL. 

1.  Construction  of  a  Will,  as  pass- 
ing an  Estate,  originally  on  Mort- 
gage, but  foreclosed :  the  Testa- 
tor's Intention  appearing  to  dis- 
pose of  air  his  Interest,  though  in- 
accurately mentioned,  both  as 
Land  mortgaged,  and  as  Money 
due  on  Mortgage.  Silbersehildt 
V.  Schiott,  Page  45 

2.  Will  of  Mortgagee  disposing  of 
the  Money  carries  his  Interest  in 
the  Land.  49 

3.  Bequest  in  the  Form  of  a  Letter 
to  the  Testator's  Mother  and  Sis- 
ters; expressed  thus,  *'  to  be  di- 
"  vided  amongst  you." 

A  Tenancy  in  Common  among 
those  living  at  that  Time  ;  and  the 
Shares  of  those,  who  died  in  the 
Testator's  Life-time  lapsed.  Aker* 
man  v.  Burroxcs.  5t 

4.  Cancellation  of  a  Codicil  effec- 
tual notwithstanding  an  Interline- 
ation to  the  same  Effect  left  stand- 
ing in  the  Will.  Utterson  v.  Ut* 
tvrson.  122 

Sec  CoxsTRUCTiON  J.  S.  Trust 
and  Trustees  1?. 


FINIS. 


S.  Brook<'.  Printer,  Pati*niostcr-Row,  LodUod. 


i 


■^i.  -'. 


'-^ 


i 


i 


